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Mueller  v.  Bice , 548 

Joatices'  conrtB:  Appeal;  When  taken:  Unlawful  detainer:  Un- 
dertaking (o  stay  execalion  Br«acli:  Failure  U>  appaal;  fio* 
citali:  Estoppel. 

Mueller,  State  ex  rel.,  v.  Thompson 488 

Murphy,  Minehan  V. i4 

MurtAa-  V.  Donohoo 481 

IJmitation  of  actions:  Pleading:  Olaime  against  decedent:  Cob- 
tiaots:  Validity:  GoDsideration;  Oral  promise  to  pay  forserv- 
icM  by  legacy:  Breach:  Meaanre  of  damagee:  Evidence. 

Nitka  V.  Western  Union  Telegraph  Co 106 

Telegraph  companies:  Delay  in  delivery  of  me«age:  Damages: 
Mental  anguish:  Evidence:  Bofllcleney:  ConsUtntionat  law: 
OiaeiAoation:  Statntee:  Validity. 

Northwestern  Fuel  Co.,  Charron  v. 240 

Norton  v.  Clark 4 

Gifts  inter  fit^.-  ^rand:  Undue  infloenoe:  Mental  capadty:  Ez- 
ecQtora:  Action  by  heir  on  behalf  of  estate. 

Novkoi-ic  V.  Slate 665 

Criminal  law:  Murder:  Separate  trials:  Evidence:  ConfeMloas  of 
codefendani:  Conspiracy:  Instructions  to  jury. 

Olson  V.  Olaon 248 

Parent  and  child:  Agreement  to  pay  for  past  and  tntare  aervioea: 
Connderation:  Entire  contract 

Order  of  Columbian  Knights,  Wilhclm  v. 585 
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jPo6«(,  Shepard  v 35 

PatUson-Ellingson  Lumber  Co.,  Plaiteter  v M6 

Paulus,  Eiefer-Haessler  Hardware  Co.  v 453 

Peyton  v.  Minong  Cumber  &  Lath  Co 66 

Corpormtiona;  Ineufflcieot  stock  sabHrriptioii:  Uoaageaient:  J)e 
/odoofficen:  HoitgageB:  VaUdilyi  ConMDtofall  partiM:  Chat- 
tel mortgagei:  fUing:  Aotuftl  pniowiwi:  Lopi,and  lumber. 

Pfi^ter  &  Yogt^  Leather  Co.,  Kr»pidhw$ki  v 4S1 

PhiUips  V.  Holland 5S4 

Mortgmgta:  Aeeifrninent:  Foreclotare:  Pravioiuagreemeat forex- 
Iciiaioii:  Validity. 

Phanix  Manufacturing  Co.  v.  White 38?" 

Injanctjon:  Contracta:  Excloaive  right  to.masnlactare  pft(eiil«d 
article:  Partiea:  New  coutimct  aapeneding  lonsar  one:  Hoa- 
band  and  wife;  "Improvementa"  on  patented  machine:  Right 
to  (we:  Estoppel:  Trade-namee:  ReetrainiDg  oae  of  man's  own 
name:  Unfair  competition, 

Pizzo  V.  Wiemann 233 

Negligence:  UnUwfolMtB:  Baleof  tojptatol:  Death  trf  user:  Ub- 
hility  el  vholeaaler:  Interrening  acts;  Proximate  caoae. 

Platteter  v.  PauUon-EHingion  Lumber  Co 186 

Haater  and  servant:  Pereonat  injorj':  Gomplunt:  Snfflciency: 
Appeal:  Order  ovemiling  demnrrer:  Esceptim  not  necwsary: 
Waiver  of  rights  by  answering. 

Pope  MettUs  Co.  v.  Sadek 394 

Balee:  Broken:  Bought  end  sold  notes:  Statnto  of  frands:  An- 
titority  of  brokers:  Adding  speciBcatioBB:  Coatom;  RatiBcation: 
Breach  of  contract:  Daniagee:  Duty  to  minimiie:  Place  ol  de- 
liTcryi  World  market. 

Poynette,  Village  of,  Begue  v 371 

President,  etc.  of  Kabourn  City  v.  Southern  Wis.  P.  Co..  168 
Public  Dtilitiee:  DisurimiTutory  donUaola  ere  Invalid:  EvOBiona 
of  law:  Evidence:  Parol  evidence  aSecting  writings:  Executed 
contracta:  Manlcipalltiee  on  same  footing  as  other  patrons:  Fil- 
ing Bcbedale  of  rates:  Recovery  for  previous  services:  Eminent 
domun:  Taking  property  devoted  to  another  public  use. 

Radford  v.  Smith 163 

Pleading:  Counterclaim:  Mortgages:  Foreclosure:  Agreement  to 
notify  before  bringing  action:  Validity;  Consideration:  Judg- 
ment: Variance  from  findings:  Sale  in  parcels:  Costs;  Amonnts 
paid  tor delinqnenttaxee:  Appeal;  Bill  of  exceptions:  Coetson 
appeal. 
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Bambter  Oarage  Co.,  Qerretson  v SS8 

Bice,  Mvdler  v. 543 

Riemer,  Waskbum  v SS7 

Rowlanids  V.  Chicago  <ft  Northwestern  R.  Co 51 

SMaioe:  Federal  Mid  sUte:  Jodiciftl  notice:  Pleading:  Haater 
and  aervant:  Baitroftda:  Injaiy  to  employee:  Negligeaoe:  De- 
fective mail  crane:  Qaeationsfor  Jaiy:  Ezceaaive  damages:  Spe- 
dal  nrdicl:  Omitted  Ucts;  Freiamption  on  appeal. 

RutaeU  v.  Fuh 132 

Equity:  Action  to  eBUUIsh  title  to  land:  Delajr  as  a  bar:  Laches. 

Sadek,  Pope  MetaU  Co.v 394 

Sckissler,  Loosen  v. 449 

Schmidt  V.  Citj/  of  MUwaukee 367 

Appeal:  Lack  of  jariadictlon  in  tribnnel  below:  Admi«moDi:  Ma- 
uicipttl  corporvtioni:  ImproTemeuts:  Chuige  in  street  grade: 
Damages:  AaaeaBment:  What  constitntes  s  "lot:"  By  whom 
detennined:  Milwaukee  dtj  charter;  Police  power:  Depraeiion 
of  nllroad  traokB:  Viadncte:  Special  verdicts:  Questions  not 
submitted:  Waiver:  Evidence:  Weight:  Expert  teetimony. 

Bckvltz,  State  ex  rel.,  v.  Halaey 551 

Seidl,  Meiiominee  River  Lumber  Co.  v 316 

Severson,  Keilly  v 351 

Shepard  v.  PiAst S5 

Injunction:  Motion  to  vacate:  SnflBdency  of  complaint:  Action 
at  law:  Delay  as  a  bar:  Vendor  and  purchaser  of  land:  Con- 
tract: Constraction:OpUonto  purchase □rselling  agency:  Fraad 
of  agent:  Liability  of  principal:  Waiver  of  fraud  in  contract  in- 
duced thereby. 

8igl  V.  OreenBay  Traction  Co IVl 

Street  railways:  Injury  to  person  attempting  to  board  moving  car: 
Negligence:  Questions  for  jury. 

Smith,  Radford  v. i63 

Smith  V.  State 63 

Griminallaw:  Burning insnred property:  Validity  of  policy:  Dn- 
licensed  company:  Aathority  of  sgenl:  Evidence. 

Southern  Wis.  Power  Co.,  TUiage  of  KUboMrn  City  v. 168 
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Wia.]  CASES  REPORTED.  xv 

Stark,  WiUof 631 

(1,  2}  County  oonrte:  Appeal:  Allowanceoftertima  limited:  Bond 
Dot  wHonably  filed:  Caring  error.  (3-lfi)  Willa:  Coiutnic- 
tion:  "Beoidae:"  "Then  livii^:"  Bealty:  Equiuble  oonver- 
■on:  Execntora:  Payment  of  taxes,  etc,  from  peraonaity:  Ao 
cnmalatione:  Ferpetaitiee:  Income  from  realty:  Persona  pre- 
Hunptively  entitled:  Expectant  eetatea:  "  tiecuritice  "  at  "  par 
Taloe:"   "Cbildren:"  "Nephews." 

State  V.  Bomen 303 

State  boondariee:  Main  ohannel  of  Btream:  Change  in  channel: 
Elafa  and  game  laws:  Jnrisdiction. 

State  V.  Brown 572 

Crimiiial  law:  Bail:  Depoeit  of  money  Id  lien  of  aoretiea:  For- 
futui«:  Recovery  upon  return  of  defendant. 

State,  DietB  v 463 

State,  Noviovic  v 665 

State,  Smith  v 63 

State  V.  Wadkama  Oil  Co 5B 

Criminal  law:  Injimctional  otder  rertraining  Infringement  of  al- 
leged invalid  atalute:  Violations  daring  life  of  order:  Sabee- 
qneot  proeecation:  Jariadiction. 

State  ex  rel.  Lake  Nebagamon  Ice  Co.  v.  McPhee 76 

Taxation:  Personal  property;  loe  cat  and  stored:  Where  to  be 
■iiiniiiiil  Statutes:  ConstracUon:  Amendment:  Board  of  review: 
Valuation. 

State  ex  rel.  Mueller  v.  Thompion 488 

CoDstitntional  law:  Powers  of  l^;iBlatare:  Qiaating  and  amend* 
ingmanidpaicharten:  Dri^ation  of  power:  "Home  role"  act. 

State  ex  rd.  Sdivlte  v.  Halsey 651 

Appeal:  Inability  to  famish  ondertaking!  Certificate  of  trial 
jodge:  Baviaw:  Supreme  court:  Snperintending  control  of  in- 
ferior coarts:  Mandamut, 

Stotle-Bamdt  Lumber  Co.,  Qager  v. 154 

Thompson,  State  ex  rel.  Mueller  v. 488 

Tidmarih  v.  Chicago,  Milwaukee  <ft  St.  Paul  B.  Co S90 

Railroads:  Negligence:  Death  of  employee:  Comparative  n^li- 
genoe:  Evidence:  Bofflciency:  Special  verdict:  Whoae  Dili- 
gence contributed  in  greater  degree  to  injary:  Damages. 
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United  Surety  Company  of  Baltimore,  Forest  County  v.. .  323 

Wadkams  Ofl  Co.,  State  v SB 

Walsh  V.  Chicago  dt  Northwestern  R.  Co 119 

Bailrokda:  Injarr  to  pereon  pnshed  from  irain:  Evidence. 
Washburn  v.  Biemer 387 

Negotiable  inatrnments:  Holder  in  due  coane:  Time  of  execution: 
Specialverdtot:Immaterialfiading:  Omitted  facta:  PreeaiDptioii. 

Westv.  Bayfield  Mia  Co US 

Appe«l:  Lawof  thecBee;  DecMon  on  lortner  appeal:  Hester  and 
wrrant:  Death  caused  \iy  unguarded  gearing:  Contributor}' 
ncsiiftence:  Dnty  of  serrant  to  notify  master  of  defects:  Duty 
of  master  aa  to  guarding  gearing:  Instmctiana  to  jury:  Dam- 
ages:  Evidence:  Measure  of  widow's  loee:  EzceeiiTe  damages. 

Western  Vnion  Telegraph  Co.,  Nitka  v. 106 

White,  Phanix  Manufacturing  Co.  v. SB? 

Wiemann,  Pizzo  v 235 

WUheim  V.  Order  of  Columbian  Knights 585 

Life  insurance:  Fraud  in  application:  Agent  conspiring  with  in- 
sured: Invalidity  of  policy:  Evidence:  Statute  changing  rules: 
Waiver:  Physicians:  Competency:  Privilege. 

WUliams  V.  Malm 330 

Wisconsin  National  Bank,  Curry  v. 413 

Wolf  V.  Oegenseitige  V.  0.  Qermania 576 

Mutual  lieneflt  societies:  Conetitution  and  by-laws:  How  for  con* 
tractual:  Amendment:  Assessment  fond:  Wrongful  diveralon 
of  revenues:  Injunction:  Amotion  of  officera:  Irregularity:  Re- 
instatement: Repayment  of  expenses  of  litigation:  Equity: 
Costs:  Discretion:  Appeal:  Review. 

Yanike  v.  Chicago  t&  Northwestern  R.  Co 554 

Master  and  eer  van  t:  Injury  from  defective  machinery:  Evidence: 
Credibility:  Queelions  for  jury:  Negligence:  Liability:  Reason- 
able anticipation  of  injury:  Contributory  negligence:  Assump- 
tion of  risk:  InstriictionB  to  jury:  Special  verdict:  Order  of 
proof:  Appeal:  Harmless  errors. 
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CASES  CITED. 


Abb  V.  N.  P.  R.  Co.  2S  Wish. 

«8 i 

Aduns  V.  FrotbinghAm  8  Mabb. 

352 a 

T.  IWmer  51  Me.  480       - 

V.  RodmaDl02W.4e6  334,3 

V.  Soaihern  B.  Co.  126  N. 

a  665  -       -       - 
Adreveno  t.  Hal.  Bm.  F.  L. 

AB».34Fed.870-  -  -  I! 
MUtu  Iiu.  Co.  T.  Uarvej  11 W. 

Alexander  t.  ElicBbeth  66  H. 

J.  Law  71     -       -       -       -    C 
AlBer  V.  Keith  106  Fed.  106    • 
AlIeRhenT  City  t.  Moorehead 

SO  Fa.  8t  lis  -  -  -  S 
Allison  V.  ManEke  118  W.  11  -  E 
American  Geot.  Ina.  Go.  t.  Me- 

Luathikn  11  Kan.  633  -  -  1 
Amerioui  L.  A  T.  Co.  v.  Bond 

81  W.  204     - 
American  a  Cob  t.  PaaW  170 

U.  a  135  -  -  -  -  ! 
AmeBT.McCbmbeTlS4Han86  i 
Ammidown  v.  Ball  8  All«n  269  1 
Andreaen  v.  Dpham  U^.  Go. 

120  W.  661  •  -  -  -  ] 
Armonr  P.  Co.  v.  U.  S.  200  U. 

a66 ] 

AnieKin,  Will  of,  1S8  W.  112  •    i 
Arnold  V.  Nat.  Bank  12«  W.  362 
Aebland  Go.  v.  Knight  129  W. 

63 S 

Aahland  L.  Co.  t.  Detroit  a 

Co.  114  W.  66  -  -  -  { 
AU'y  Gen.  v.  Chamben  4  De 

G.  4J.  W  -  -  -  -  I 
AU'y  Gen.  ex  rd,  Hudson  t. 

Commoti  Conucil  164  Mich. 


Aadenried  v.  P.  A  R.  R.  Co.  OS 

Pa.  8t  570    - 
Austin  V.  Rutland  It.  Co.  46 

Vt.215-       -       -       -     321, 


Bagtey  v.  Beno  Oil  Co.  201  P». 

St*" 


V- 


Bakalara  v.  Continental  0.  Co. 

141  W.  43     - 
Baker  t.  Bliae  39  N.  Y.  70 

V.  Madison  32  W.  187 

T.  Bute  88  W.  140  - 

V.  Wiitan  1  Okl.  160 

Baltimore  A  O.  B.  Co.  v.  B.  A 

O.  B.  a  A«0o.  77  Md.  666 
Barker  v.  Worcester  139  Mmb. 

74 

BarkhBDsen  v.  C.,  M.  A  Bt  P. 

R.  Co.  142  W.  292 
Barnes  v.  Martin  16  W.  240 

T.  Whitaker  45  W.  204 

Bartlett  V.  BMrdmore  77   W 


P.  9 
Batter?  IsUnd,  Md.,  10  Op. 

An'y  Gen.  140     - 
Baxter  v.  C.  A  H.  W.  B. 

104  W.  807  - 
BaylitB  v.  Ebtate  of  Prictare  24 


Beat  T.  Park  F.  Ins.  Co.  16W. 

241  -  -  -  -  13s. 
Beauregard  v.  State  146  W.  280 
Beck  V.  at.  Paal  87  Minn.  381 
Beck  Co.  V.  Milwaukee  139  W. 


Becker  v.  Chester  116  W.  90  - 
Benjamin  t.  Mutual  R.  F.  L. 

Aseo.  146  Cal.  34  - 
Benson   v.   Superior  MIg.  Co. 

147  W.  20      - 
BentoD  V.  button  1  Bos.  A  Pul. 


Berber  y.  Abel  A  B.  Co.  141  W. 


Bei^n,  In  re,  31  W.  383  - 
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r.434- 


V.  Hendrickson  106 


538 


Berry  v.  GIIUb  17  N.  H.  9 

Beyer  t.  Crandon  08  W.  306  -  54tt 
Bibb V.  Allen  14H  U.S.  481  270,3% 
Uigelow  V.  a,  B.  A  N.  R.  Co. 

10*  W.  109   -       -       -       -  183 

V.  J)«iial8on  102  W.  470  -  538 

v.  Hoover  86  Iowa  161    -  322 

mUingBley  v.  Harris  79  W.  103  549 
iUllingtou  V.  EBBtern  Wia.  R. 

&  L.  Co.  137  W.  416  -  -  392 
Birdv.  Morrison  12  W.  138  268,269 
Birdsal)  v.  Kew&unee  Co.  124 

W.  676 376 

BirminghAmv.BtBtel45W.  90  473 

tiisbop  Y.  Aldrkh  48  W.  619  -  231 

».  McOillia  80  W.  675      -  327 

,. 82  W.  120    -        -  424 

Boebler  t.  Boehler  125  W.  627  tKH 

Bona  Y.  Camp  30  Ala.  276  -  262 
Bofm  V.  a,  8U  P.,  H.  A  0.  B. 

Co.  108  W.  333  -  -  619,  626 
Boorman  t.  SnnnachB  42  W. 


Borchert  v.  Borchert  141  W. 


142 


BorgardB  y.  Farmerg'  Hut  Ins. 

Co.  79  Mich.  440- 
Bork  V.  Martin  132  N.  Y.  28 
Boweu  V.  Bell  20  Johns.  338 

V.  Malbon  20  W.  491 

Boyington  v.  Sweeney  77  W.  55 
Boyle  V.  Norihweetem  Mut. 

U.  AsBO.  06  W.  312      - 

T.  Robinson  129  W.  667 

7.  State  61  W.  440  - 

Bracken  v.  Preston  1  Pin.  584 
Bradford  v.  Rouleton  8  Iriab 

a  L.  K.  8.  468      - 
Bnnn,  Ex  parte,  141  Cal.  20t 
Bremer  v.  Freeman  10  Moore 

P.  a  Caa  306      - 
Bridger  V.  Goldsmith  143 

V.  424  - 
Briesenmeiater    t.     BDpr«me 

Lodge  81  Mich.  625      - 
Brougliton    v.     Broughton 

Ki(Th,  Law(S.  C.)41ll  - 
Brown  v.  C.  A  H.  W.  R.  Co. 

102  W.  137    - 

V.  Crump  1  Mareh.  667 

V.   Maryland   12   Wheat 


419 


Bryan  v.Adler  97  W.  124  - 
Bucher  t.  Cheshire  R.  Co.  125 

U. a  556      - 
V.  Wis.  Cent  R  Co.  139 

W.  597 

Buck  7.  Biddeford  82  Me.  433 
BackBt&B  V.  Hioka  94  W.  34  • 
Ballard  v.  Lopei  7  N.  Mez.  561 
Bnnn  v.  Valley  L.  Co.  63  W, 


Burns  v.  State  146  W.  373      -    < 
BnrroDghs  v.  Milwaukee  110 

W.4fB 

V.  Pacific  G.  Co.  81  Ala. 


Caldwell  v.  Grand  Lodge  148 

Cal.  195 
Calumet  S.  Co.  t.  Chiltou  148 


Campbell  Y.Campbell  66  Barb. 

639 486 

Candrian  v.  Miller  98  W.  164  434 
Cape     V.    Ply  month     Cong. 

Church  130  W.  174      -        -  38 

Carpenterv.Rollingl07W.559  3m 

V.  Shepardaon  43  W.  406  101 

C.  Beck  Co.  V.  Milwaukee  139 

W.  340 352 

Ohacev.Tra&ord  116  Haas.  629  4SS 


121  W.  554 
Chantland    v.    Midland    Nat. 

Bank  66  Kan.  549 
Cliarloite  v.  Choatean  26  Mo. 


114 


Cbarmley  v.  Cbarmley  126  W. 
297 


645 
Chase  V.  Oshkosh  81  W.  318  -  663 
Chicago,  B.  A  Q.  R.  Co.   r. 

Sute  ex  rd.  47  Neb.  549  -  382 
Chicago  A  N.  W.  K.  Co.   v. 

State  128  W.  553  -  -  -  93 
Christmas  v.  Ruesell  6  Wall. 


290 
Church  v.  Habbart  2  Cranch 


19 

216 


646 


'.  Worden  39  W.  432 
Browning's    Es'x  *.   Ritten- 

house  40  N.  J.  Uw  230    439,  442 
Bruger  v.  Princeton  A  St  M. 

Mat  F.  Ins.  Co.  129  W.  281    S66 


187 
Citrone  v.  O'Rourke  E.  a  Co. 

44  Colo.  472-        ...    407 
Clark  T.  Franklin  F.  Mat  F. 

Ins.  Co.  Ill  W.  65       .       -    663 

V.  Miles  2  Fin.  432  -       -    649 

Clarke  V.  Lincoln  L.  Co.  69  W. 

655        -        -        -        -     184,262 

V.  McAolifieSl  W.104  288,  269 

Clement  T.  Crueby  A  Co.  148 

Mich.  293     ■       •       •       -239 
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aintoa  V.  Fly  10  Me.  298       •  231 

Cobbv.  Simon  119  W.  587      -  633 

Cohni.  HeimbkoefaBa  W.  17e  184 
Colcluogb  V.  MUwMkee  93  W. 


Colliue  V.  M.  F.  &  N.  R.  Ox 

Combe  v.  8coU  76  W.  a62       - 
Coauu.  V.  Uolntee  167  Max. 


V.  Shepart  I  Allen  676   - 

V.      Sweiaart'a      Adtn'r 

lKy.}raa  W.  768  -  -  282 
CoDBolidated  V.  Works  *.  Brew 

112  W.  610  .  -  •  ■  62 
ConwRv,  Jnre,17W.  &M  -  348 
Cook  V.  Fteodentlua  80  N.  Y. 

202 441 

y.  MiUMkee24  W.270-    401 

Cooley  V.  Golden  117  Mo.  3S-  322 
Cooper  V.  Reilly  90  W.  427  •  7 
CorbeU  v.  Joannee  125  W.  370  183 
COK  V.   Midland  Coonties  R. 

Co.  3  l!;xcb.  268  ■  ■  ■  4 
C»ker  V.  C.  4  N.  W.  R.  Cto. 

36  W.  657  -  ■  -  -  108 
Crawford  Ca  v.  Iowa  Co.  2 

Kil3«8  -  -  -  91,93 
Creteau  v.  0.  4  N.  W.  R.  Co. 

113  Minn.  418  ■  -  .  56 
CroMman  t.  Ljan  121  Hue. 

301 632 


TMj  T.  Hilwankee  103  W.  588    212 
Dana  T.  Jackson  8.  W.  Co.  31 

OaL  118  -  -  -  321,322 
Davis  V.  Dean  66  W.  100  -  7 
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Sec  Page. 

12 848 

170 86 

170-172  (ch.  12)    -       -  88, 86,  87 

823 647 

92S-20* 666 

084 824,329 

1036 78,80,81 
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1311a 98 
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1347 662 

1379— n  (Biipp,  1908)  -  160, 160 
1676—22  (Supp.  1006)  -  -  389 
1770b  (Supp.  1906)  -     641,  545 

1778 338,  340 
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1797m— 27  (L.  1907,  ch.  499)  169, 184 
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1941— 16 136 
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lH6e       ....        63,  66 

2033 666 

8)60-2068         -       •       -     633,  666 

2064 633,  666 

2077 256,  261 

2209 144 

2302 268 

2304 269,261 

2305 260 

2307 116,  119 

2313 8,12 

2314 6,  11 

2316 12 

2363 604 

2369 604 

2370, 2375        •       •       •    602,  604 

2447 

2454  (Sapp.  1006)    •       •     324, 

2B00 

2803 

2647 

26600  (L.  1911,  ch.  353).       -    118 

2887 

2697-2706         .... 
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2774 36,  49 

2829-       -       -       .     103,  105, 627 
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Sec  Page. 

Z85Sin  (L.10O7,  ch.  346)  -  1,  2, 116, 

387,  627,  660 

!861 97,106 

2878  (Snpp,  1906)    .       -       -    390 

2883 602,605 

3062in  (L.  1909,  ch.  429)      651,  562 

3069 498 

3070 206,221 
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3072in(L.1009,  ch.  192)-       -    142 

3077 822 

3066 323 

3166 167 

3294 350,  362 

3368 548,649 

3523 144 

3763-3773  (ch.  160)      607,  612,  613 

3754 648,644 

3841 482,483 

3014-      261,  262,  264,  266,  260,  269 

3018 253 

4031 640 

4032 645 

4035 681,643 

4076-       -      300,  813,  686,  688,  684 

4139 214 

4243-        -        -        -      481-483,487 

4263 190 

4253  (L.  1907,  ch.  353)  -  -  196 
4256  -  -  -  -  196,  196, 200, 
201,  343,  345-347 
4266  -  -  .  201,  S43,  346,  347 
4321-4S23         -        .        .        -    446 

4397o 286 

4406 63,  64 

4606 632 

4680 463,475 

4700 480 

4721 62 
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4971 IM 

4972,  nibd.  2  -       -       -       -    162 
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CASES  DETERMINED 

AT  THE 

January  Term,  19 12. 


Habhxogeb  and  another,  Seapondenta,  tb.  Kibo,  Appellant 

Fetrnam  SZ— March  U,  131t. 

Agencif:  Employment  of  p^yticiartt  for  perton  injured  t-y  avtomo- 
Hle:  ImpHed  ttuthority  of  minor  ton:  Special  verdict:  Omitted 
facU. 

1.  A  minor  aon  baa  no  implied  antborltT  to  emptor  phrBklana,  at 

the  expenae  of  bis  fatber,  to  attend  a  person  run  over  and  in* 
Jored  by  the  ion  vhlle  using  the  fatber'e  automobile  for  bli 
own  pleasure  or  conTenlence,  eepeclally  where  the  Injury  was 
pnreti'  accidental  and  without  [anlt  on  the  part  of  the  eon. 

2.  Sec.  2858m,  Stats.  (Laws  of  ISOT,  ch.  846),  la  not  applicable  to  a 

matter  which  the  trial  court  refused  upon  request  to  submit  to 
the  Jury. 

Afpzai.  from  a  judgment  of  the  circuit  court  for  Jefferson 
county:  Obobbs  Gsimu,  Circuit  Judge.     Reversed. 

!For  the  appellant  there  was  a  hrief  hj  Kading  <£  Kading, 
and  oral  argument  hy  C  A,  Kading. 

For  the  respondents  there  was  a  brief  hy  Arthur  Mtdbe^ 
ger  and  B.  W.  Lueek,  and  oral  argument  by  Mr,  Lueci. 

TiuLiN,  J.  The  plaintiffs,  suing  for  medical  services  per- 
formed Qpon  one  Bichard  Karge,  had  a  verdict  finding  that 
Charlea  Eang,  the  minor  aon  of  defendant,  at  the  time  of  the 
accident  in.  which  Enrge  was  injured  had  general  permission 
from  his  father  to  run  and  operate  hifl  father's  automobile, 
Vol.  149  —  1 
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Habhegger  v.  King,  14g  Wle.  1. 

and  that  the  services  in  question  were  performed  at  the  request 
of  Charles.  It  is  conceded  that  this  verdict  alone  vould  not 
support  the  judgment,  hut  it  is  said  that  the  judgment  in  favor 
of  the  plaintiffs  must  be  taken  to  find,  under  ch.  346,  Laws  of 
1907  (sec.  2858m,  Stats.),  either  that  the  defendant  author- 
ized Charles  to  employ  the  plaintiffs  or  ratified  such  employ- 
ment But  this  statute  does  not  apply  so  far  as  authorization 
is  concerned,  because  the  defendant  requested  that  that  ques- 
tion be  submitted  to  the  jury.  We  do  not  find  any  evidence 
tending  to  show  that  Charles  King  was  authorized  by  the  de- 
fendant, his  father,  to  employ  the  doctors  for  Sarge.  The 
latter  bad  been  run  over  and  injured  in  the  public  street  by 
Charles  King  while  the  latter  was  using  his  father's  automo- 
bile for  his  own  pleasure  or  convenience.  It  was  stipulated 
on  the  trial  in  this  case  that  this  was  purely  accidental  and 
without  fault  on  the  part  of  Charles  King.  The  injured  boy 
was  taken  to  a  near-by  hospital  by  the  hospital  superintend- 
ent, who  telephoned  for  one  of  the  plaintiffs,  and  Charles 
King  took  this  doctor  in  his  automobile  to  the  hospital,  in- 
forming him  of  the  occurrence,  and  while  at  the  hospital  re- 
quested the  doctor  to  give  the  injured  boy  every  attention  to 
save  his  life.  He  did  not  attempt  to  contract  on  behalf  of  the 
defendant  nor  did  the  doctors  communicate  with  the  defend- 
ant at  any  time  before  the  completion  of  the  services  for  the 
value  of  which  thia  suit  is  brought  When  the  injured  boy 
was  about  to  be  discharged  from  the  hospital  the  hospital 
superintendent,  in  an  interview  with  defendant,  told  him  that 
the  boy's  mother  was  poor  and  would  probably  never  be  able 
to  pay  the  hospital  charges  and  requested  defendant  to  do 
something  toward  paying  the  bill,  whereupon  the  defendant 
paid  the  hospital  bill,  informing  the  superintendent  that  he 
was  not  responsible.  The  second  day  after  this  he  received  a 
bill  from  the  plaintiffs  for  their  services.  He  had  heard  that 
doctors  were  attending  the  injured  boy  at  the  hospital,  but  did 
not  know  they  were  making  a  claim  against  him  until  he  re- 
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ceived  this  latter  bill,  which  he  refused  to  pay.  The  circuit 
jndge,  after  submitting  the  special  verdict  t«  the  jury,  stated 
that  Charles  King  had  no  actual  oral  or  written  direct  au- 
thority from  his  father  to  employ  the  plaintiffs  for  the  pui^ 
pose  stated,  but  that  he  bad  implied  authority  as  matter  of 
law.  Upon  this  showing  can  there  be  any  recovery  against 
the  defendant?  There  is  no  evidence  of  ratificaticm  and 
judgment  did  not  go  upon  that  ground. 

The  law  relating  to  the  agency  of  servants  to  bind  the  em- 
ployer to  pay  for  physicians  or  nurses  in  attendance  upon  per- 
sons injured  by  the  negligence  of  such  servants  will  be  found 
in  Adams  v.8<mthemB.  Co.  125  N.  0.565,  34  S.E.  642,18 
Am.  &  £ng.  E.  R.  Cases,  n.  a.,  pp.  369  to  379,  where  tJie 
cases  are  collected.  Also  in  Hanscom  v,  Minneapolis  St.  S. 
Co.  54  Am.  &  Eng.  R.  R.  Cases,  226,  63  Minn.  119,  54  N.  W. 
944,  20  L.  R.  A.  695.  The  employment  must  have  been  of 
such  nature  that  this  act  of  the  servant  is  reasonably  within 
its  scope,  as  in  the  case  of  a  general  superintendent  of  a  rail- 
way company,  general  manager  or  agent,  end  by  some  au- 
thorities a  railroad  conductor.  Terre  Haute  <fi  /.  B.  Co.  v. 
Stoclewell,  118  Ind.  98,  20  N.  E.  650;  Louisville,  E.  &  St.  L. 
B,  Co.  V.  McVay,  98  Ind.  891,  These  cases  go  largely  upon 
the  corporate  character  of  the  employer,  the  usual  practice 
pursued,  and  the  great  exigency  which  arises  in  railroad  disas- 
ters, and  Hie  dangerous  character  of  the  business.  A  mere 
chauffeur  or  automobile  driver,  in  a  tovra  where  the  employer 
is  known  and  can  be  readily  reached  by  telephone  or  by  other 
speedy  and  certain  means  of  communication,  would  not  ordi- 
narily possess  such  authority.  Neither  would  an  infant  son 
using  his  father's  automobile  under  like  circumstances.  This 
follows  from  tiie  I<^c  of  the  decisions  in  Baker  v.  Witten,  1 
OkL  160,  30  Pac  491 ;  Malone  v.  Bobinson  (Miss.)  12  South. 
709;  Hohrna  v.  McAllister,  123  Mich.  493,  82  N.  W.  220; 
Hiroux  V.  Bavm,  137  Wis.  197,  118  N.  W.  533;  Eumla  v. 
GiOtam.  103  Wis.  312,  79  N.  W.  325. 
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.,  the  etipulation  entered  into  upon  the  trial,  to  tte 
effect  that  the  injuries  here  were  the  result  of  mere  accident 
for  which  the  bo;  in  charge  of  the  automobile  was  not  to 
blame,  cut  away  the  groundwork  of  such  implied  agency,  even 
if  otherwise  within  the  reasonable  scope  of  employment  by 
jeason  of  au  implied  authority  to  save  the  employer  from 
damages  caused  by  the  negligence  of  the  employee.  Oodshaw 
V.  J.  N.  Struch  &  Bro.  109  Ky.  285,  68  S.  W.  781 ;  Litkgov 
Mfg.  Co.  V.  Samuel  (Ky.)  71  S.  W.  906;  Ev€m8  v.  Marion 
M.  Co.  100  Mo.  App.  670,  75  S.  W.  178  j  Cox  v.  Midland 
CowUiea  B.  Co.  3  Exch.  268. 

The  conclusion  of  the  trial  court  that  the  boy  had  in  law  im- 
plied authority  to  employ  physicians  at  die  expense  of  his 
father  was  incorrect  and  the  judgment  must  be  reversed. 

By  the  Court. — Judgment  reversed,  and  the  cause  remanded 
with  directions  to  render  judgment  for  defendant 


No&TON,  Appellant,  vs.  Cz-abe  and  another,  Respondents. 

Febrvarv  iX— March  it,  191$. 

<H}ta  Inter  tItob:  FravA:  VnSue  iitfiuetice:  Xental  eapadty:  Bxee- 
uton:  Action  by  heir  on  behalf  of  ettate. 

1.  DurloK  the  Itst  rear  of  his  life  a  testator,  by  whose  will  bis 
estate  of  about  tll2,000  was  dlTlded  equally  between  his  wife 
and  daughter,  had  Eiven  to  the  divorced  husband  of  the  dangh' 
ter  about  (18,000.  Evidence  Bbowlng,  amoUK  other  things,  that 
after  the  divorce  the  donee  and  his  son  bad  continued  to  live 
with  the  testator  and  bis  wife,  who  regarded  and  treated  him 
as  a  son  and  were  especially  fond  of  the  grandchild,  and  that 
after  the  death  of  the  grandchild  the  donee  made  frequent  vis- 
its to  the  testator  and  his  wife  and,  shortly  before  testator's 
death  and  at  bis  urgent  request,  accompanied  them  to  CaH- 
fomla  and  remained  with  them  until  testator  died,  la  held  to 
sustain  JlndtngB  of  the  trial  court  to  the  effect  that  the  gttta 
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were  made  Id  conBlderatlon  of  aervlcra  rendered,  tratltude,  and 
aflectlon,  and  that  thfl7  were  made  voluntarily  and  wltbout 
anr  ondae  Influence  or  fraud  on  the  part  of  the  donee,  and  at  a 
time  when  the  testator  fully  understood  what  be  was  doing. 
[2.  Whether  in  such  case,  there  tielng  an  execator  appointed  and 
acting  in  lUlnols,  the  testator's  daughter  could,  without  any 
right  of  action  having  been  transferred  to  her  in  the  course  of 
admlDlstration,  maintain  an  action,  cm  the  ground  of  fraud, 
undue  Influence,  and  mental  Incapacity  of  the  testator,  to  re- 
cover tor  the  estate  the  moneys  ao  given  by  the  testator  in  hie 
lifetime  and  to  establlah  a  lien  therefor  on  real  estate  in  Wla- 
conain  alleged  to  bave  been  purchased  by  the  donee  wltb  such 
mone^  !■  not  determined.] 

Apfsai.  from  a  judgment  of  the  circuit  court  for  Rock 
comity :  G-eobqe  Grim u,  Circuit  Judge.     Affirmed. 

This  ia  an  action  l^  the  daughter  and  one  of  the  heirs  of 
James  M.  Tenley,  deceased,  to  recover,  for  die  estate,  moneys 
allied  to  have  been  obtained  from  the  deceased  by  the  defend- 
ant George  H.  Clark  through  fraud  and  undue  influence, 
coupled  with  a  lack  of  mental  capacity  on  the  part  of  Tenley 
to  dispose  of  his  property,  and  to  declare  the  judgment  recov- 
ered a  lien  on  the  real  estate  of  the  said  defendant  situated  in 
this  state,  alleged  to  have  been  purchased  with  the  money  re- 
ceived from  Tenley.  The  deceased  was  a  resident  of  Illinois, 
and  his  estate  is  being  probat«d  in  Fulton  county  of  that  state. 
Plaintiff  is  a  resident  of  Chicago,  and  alleges  that  the  executor 
of  the  estate  refuses  to  bring  any  action  whatsoever  against 
tbe  defendants;  that  she  and  hei  mother  are  the  only  heirs  at 
law  and  legatees  of  the  deceased ;  that  her  mother  refuses  to 
join  as  plaintiff ;  and  that  no  debts  exist  against  the  estate. 

The  trial  court  found  that  no  fraud  or  undue  influence  was 
used  by  the  defendant  George  H.  Clark,  and  that  the  deceased 
was  mentally  competent  to  dispose  of  his  property  nt  the  time 
tbe  gifts,  or  compensation  for  services,  were  made  to  Clark, 
Trom  a  judgment  dismissing  the  complaint  on  the  merits  the 
plaintiff  appealed. 
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For  the  appellant  there  was  a  brief  by  Jeffris,  Mottat,  Oea- 
ireich  <&  Avery,  attorneys,  and  Charles  J.  Trainor,  of  counsel, 
and  oral  ailment  by  0.  A.  Oestreich: 

For  the  respondents  there  was  a  brief  by  George  O.  Suther- 
land, attorney,  and  Charles  E.  Pierce,  of  counsel,  and  oral  ar- 
gument by  Mr.  Pierce. 

ViNJB,  J,  The  defendants  claim  that  plaintiff,  being  an 
heir,  and  there  being  an  executor  appointed  and  acting  in  Illi- 
nois, cannot  maintain  the  action  without  proof  that  a  right  of 
action  has  been  transferred  to  her  in  the  conrse  of  administra- 
tion, and,  there  being  no  evidence  of  such  transfer,  the  action 
should  be  dismissed.  Several  other  questions  also  arise  as  to 
the  right  of  plaintiff  to  maintain  the  action,  namely ;  Can  an 
action  to  recover  personal  property,  belonging  to  an  estate,  in' 
any  event  be  brought  by  an  heir !  Can  a  foreign  heir  come 
into  the  courts  of  this  state  to  maintain  such  action,  without 
ancillary  administration  or  the  £ling  of  letters  testamentary 
of  the  executor  \  We  have  deemed  it  best,  however,  not  to  de- 
cide these  questions  in  this  case,  but  to  assume  that  plaintiff 
ran  maintain  the  action,  and  dispose  of  it  upon  the  merits.  A 
valuable  note  bearing  upon  the  ri^t  of  next  of  kin  to  main- 
tain an  action  in  the  interest  of  the  estate  may  be  found  in  22 
L.  K.  A.  N.  s.  454. 

In  1886  the  plaintiff  married  the  defendant  Oeorge  S. 
Clark,  and  the  issue  of  the  marriage  was  one  son,  bom  in 
1889,  who  died  in  1895.  Clark  and  his  wife  resided  with 
Mr.  and  Mrs.  Tenley,  the  plaintiff's  parents,  from  the  time  of 
their  marriage  until  1893,  when  Mrs.  Clark  left  her  husband 
and  went  to  Chicago  to  live.  In  1902  she  obtained  a  divorce 
from  him  and  later  married  one  Norton.  Clark  and  his  son 
continued  to  live  with  the  Tenleys,  and  it  appears  that  both 
Mr.  and  Mrs.  Tenley  considered  Clark  a  son  and  treated  him 
as  such,  and  were  especially  fond  of  their  grandson.  After 
the  latter  died,  Clark,  whose  business  was  that  of  a  traveling 
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salesman,  and  who  was  withoat  much  means,  continued  to 
make  frequent  viaita  to  the  Tenleya.  In  1903  Mr.  Tenley 
suffered  &  stroke  of  paralyaia,  and  from  that  time  on  till  his 
death  in  Decemher,  1907,  he  needed  more  or  less  constant  care 
and  attention.  Late  in  the  fall  of  1907  the  Tenleys  went  to 
California,  and  Clark,  upon  the  urgent  request  of  Mr.  Tenley, 
accompanied  them,  and  remained  with  them  till  Mr.  Tenley 
died.  He  left  surviving  him  hia  only  child,  the  plaintiff,  and 
his  wife,  and  by  will  gave  one  half  of  bis  property  to  each,  his 
estate  amounting  to  about  $112,000.  Mrs.  Tenley  also  had  a. 
considerable  separate  estate.  During  the  last  year  of  his 
life,  at  various  times,  he  gave  to  Clark  money  and  property 
aggr^ating  approximately  $18,000,  $6,000  of  which  repre- 
sented previous  loans  made  to  ClarJc  by  him. 

The  trial  court  found  that  these  gifts  were  made  in  consid- 
eration of  services  rendered,  gratitude,  and  affection,  and  that 
they  were  made  voluntarily  and  without  any  undue  influence 
or  fraud  on  the  part  of  Clark,  and  at  a  time  when  Tenley  fully 
understood  what  he  was  doing;  that  in  making  the  gifts  he 
was  only  carrying  out  a  well-considered  and  oft-repeated  in- 
tention to  make  substantial  pecuniary  provision  for  Clark. 
The  testimony  printed  covers  nearly  200  pages,  and  it  would 
serve  no  useful  purpose  to  give  even  a  synopsis  of  it  The 
court  has  carefully  considered  the  evidence  and  is  persuaded 
that  it  sustains  the  findings  made.  There  is  nothing  unnat- 
ural, suspicious,  or  unreasonable  about  the  acts  of  Tenley  in 
giving  this  money  to  Clark  under  the  circumstances.  He  re- 
garded him  as  a  son  and  had  been  treated  as  such  by  him. 
He  had  only  his  daughter  and  wife  dependent  upon  him,  and 
the  latter  had  considerable  property  of  her  own.  Hia  prop- 
erty amounted  to  about  $130,000.  Of  this  he  gave  $18,000 
to  dark,  who  had  been  a  son  to  him  from  1886  to  the  time  of 
his  death,  and  the  balance  in  equal  shares  to  his  wife  and 
daughter;  certainly  a  very  fitting  disposition  of  it.  Cases 
like  Davis  v.  Dean,  66  Wis.  100,  26  N.  W.  737;  Cooper  v. 
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EeiOy,  90  Wis.  427,  63  N.  W.  885;  Cole  v.  Qetzinger,  9& 
Wis.  559,  71  N.  W.  76;  DoyU  v.  Welch.  100  Wia.  24,  75  N. 
W.  400;  Vance  v.  Davis,  118  Wis.  548,  95  N".  W.  939  ;  Boyle 
V.  Rohinson,  129  Wis.  567,  109  N.  W.  623;  Quiim  v.  Quinn, 
130  Wis.  548,  110  N.  W.  488;  and  Schumacher  v.  Draeger. 
187  Wis.  618,  119  N.  W.  305,  cited  by  the  plaintiff,  do  not 
apply  to  the  present  case.  In  each  of  those  cases  the  donor 
parted  with  the  hulk  or  the  whole  of  his  proper^  to  a  donee 
who  did  not  stand  as  near  to  him  as,  or  at  least  no  nearer  than^ 
others  who  were  excluded  from  his  bonnty.  Hence  the  trans- 
action itself  bore  more  or  less  upon  its  face  the  evidence  of  un- 
due influence  or  mental  unsoundness,  or  both,  and  invited  the 
closest  scrutiny.  Not  so  here.  Under  all  the  eircuro3taiice& 
shown  by  the  evidence,  Tenley  made  a  rational  and  paternal 
disposition  of  his  property — just  such  a  disposition  as  a  man 
of  sound  business  sense  in  whom  the  instinct  of  love,  affection,, 
and  justice  was  active,  would  make. 
By  the  Court, — Judgment  affirmed. 


Fntsr  Natiohai.  Baitk  op  Edgekton,  Wiscoirais',  Bespcmd- 
ent,  vs.  BiEDESMAir,  Appellant. 

Febmarj/  22 — March  IS,  lOlt. 

Oliattet  tnortgagti:  Filing:  MOTtgaoort  living  In  different  Unontt 
VaiiAity  of  unfiled  mortgage:  Actual  notice. 

1.  A  chattel  mortgage  glren  by  partnerB,  one  of  vbom  realdes  in  a. 

city  and  the  other  In  a  town.  Is  not  duly  filed  under  sac.  2314, 
Stat«.  (1898),  unleaa  filed  in  the  office  of  the  city  clerk  and  also 
in  that  of  the  town  clerk. 

2.  Under  aec.  2313,  State.  (1898),  II  poaBeealon  of  the  property  Is. 

not  delivered  to  the  mortgagee,  a  chattel  mortgage  not  filed  as 
provided  In  sec.  2314  haa  no  validity  as  against  eubaequent  pur- 
cbaeera  or  mortgagees,  even  though  they  had  actual  noticer 
ot  it 
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Appeal  from  a  judgment  of  the  circuit  court  for  Rock 
oonnty:  Qeorge  Gkihu,  Circuit  Judge.     Reversed. 

This  is  a  conteBt  between  two  chattel  mortgagees  of  a  quan- 
tity of  tobacco.  ITo  detailed  statement  of  the  case  is  neoe«- 
Bary.  The  facto  on  which  the  case  depends  are  simple.  Feb- 
ruary 22,  1907,  S.  F.  and  T.  M.  Madden,  copartners  dealing 
in  leaf  tobacco  at  the  city  of  Edgerton,  gave  to  the  plaintiff  a 
chattel  mortgage  upon  a  quantity  of  leaf  tobacco  in  their  ware- 
house to  secure  payment  of  two  prtmiiBsory  notes  of  $2,500 
each.  T.  M.  Madden  then  resided  in  the  ci^  of  Edgerton, 
and  S.  F.  Madden  in  the  adjoining  town  of  Fulton.  On  Ute 
same  day  the  mortgage  was  duly  filed  in  the  proper  ofiBoe  in 
the  city  of  Edgertx>n,  but  was  never  filed  in  the  town  of  Ful- 
ton. January  11,  1908,  the  Maddens  gave  a  second  chattel 
mortgage  covering  the  same  tobacco  and  a  large  amount  of 
other  tobacco  to  the  Bank  of  Marshall  and  the  defendant  BieJr 
erman  jointly  to  secure  a  note  of  $5,000  to  the  bank  and  a 
note  of  $10,500  to  Biederman.  There  was  no  exception  in 
the  granting  clause  of  this  latter  mortgage,  but  in  the  clause 
guaranteeing  title  in  the  mortgagors  and  freedwn  from  incum- 
brances an  exception  is  made  as  follows :  "except  a  mortgage 
upon  917  bundles  packed  in  cases  to  First  Naiional  Bank  of 
Edgerton  for  $5,000,  filed  in  city  clerk's  office  of  Edgerton 
Februaiy  22,  1907."  On  the  IStii  of  March,  1909,  none  of 
the  aforesaid  debts  having  been  paid,  the  Maddens  executed 
and  delivered  new  mortgages  as  follows:  to  the  plaintiff  a 
mortgage  covering  the  same  tobacco  covered  by  its  mortgage 
of  February  22,  1907,  and  to  secure  the  same  debt ;  to  the  de- 
fendant Biederman  a  mortgage  covering  the  entire  crop  of 
1906,  and  including  the  tobacco  mortgaged  to  the  plaintiff,  to 
secure  the  aforesaid  existing  debt  of  $10,500 ;  to  the  Bank  of 
Marshall  a  mortgage  covering  the  same  property  last  described 
to  secure  the  aforesaid  existing  debt  of  $5,000.  No  exception 
was  inserted  in  either  of  the  last  named  mortgages,  and  no 
mention  made  of  the  plaintifTs  mortgage^     The  two  mort- 
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gages  last  named  were  at  once  duly  filed  in  both  the  city  of 
Edgerton  and  the  town  of  Fulton,  and  two  hours  later  the 
plaintifPs  new  mortgage  waa  filed  in  the  city  of  Edgerton,  but 
there  ia  no  evidence  that  it  was  ever  filed  in  the  town  of  Ful- 
ton. In  August,  1909,  the  defendant  and  the  Bank  of  Mai^ 
shall  seized  the  entire  quantity  of  tobacco  covered  by  their 
mortgages,  and  sold  the  same,  including  the  tobacco  mortgaged 
to  the  plaintiff,  from  which  last  named  tobacco  they  realized 
the  sum  of  $2,680.63,  which  sum  was  deposited  in  court  to 
abide  the  result  of  this  action.  The  defendant  Biederman 
has  succeeded  to  all  the  rights  of  the  Bank  of  Marshall. 

The  case  waa  tried  without  a  jury,  and  the  trial  court  found 
the  foregoing  facts,  and  further  found  that  at  the  time  of  the 
execution  of  the  last  named  mortgages  on  March  13,  1909,  the 
defendant  Biederman  and  the  Bank  of  Marshall  knew  that  the 
plaintiff's  claim  had  not  been  paid,  and  that  it  was  the  inten- 
tion of  the  Maddens  to  continue  in  their  mortgages  the  prior- 
ity of  the  plaintiff's  lien,  but  that  the  scrivener  by  mistake 
omitted  to  insert  the  proper  exception  or  reservation  in  their 
mortgages. 

On  these  facts  the  circuit  court  concluded  that  the  mort- 
gages executed  to  the  defendant  Biederman  and  the  Bank  of 
Marshall  did  not  convey  any  interest  in  or  lien  upon  the  prop- 
erty described  in  the  plaintiff's  mortgages  as  against  the 
plaintiff,  and  entered  judgment  awarding  to  plaintiff  the  sum 
deposited  in  court,  with  interest.  From  this  judgment  Bied- 
erman appeals. 

For  the  appellant  there  were  briefs  by  F.  W,  Hall  and 
Jeffris,  Mouai,  Oestreich  &  Avery,  and  oral  argument  by 
Mr.  Hall  and  Mr.  L.  A.  Avery. 

L.  E.  Qettle,  for  the  respondent 

WiNSLOw,  C.  J.  The  plaintiff's  mortgage  of  February  22, 
1907,  was  filed  only  in  the  city  of  Edgerton,  and  hence,  owing 
to  the  fact  that  one  of  the  mortgagors  resided  in  the  town  of 
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Fulton,  it  was  never  properly  filed  as  required  by  sec.  2314, 
Stats.  (1898).  The  plaintiff's  second  mortgage  of  March  13, 
1909,  was  filed  in  the  city  of  Ed^rton,  two  hours  aft«r  the 
Becood  mortgage  of  the  defendant  Biederman,  and  hence  must 
be  r^^rded  aa  subordinate  thereto  even  had  it  been  duly  filed ; 
but  as  there  is  no  evidence  to  ahow  that  it  was  ever  filed  in  the 
town  of  Fulton,  and  it  appears  that  Biederman's  mortgage 
was  duly  filed  in  both  city  and  town,  it  is  clear  that  the  plaint- 
iff can  claim  nothing  under  it  aa  against  Biederman.  In  fact 
the  plaintiff's  counsel  makes  no  claim  under  the  second  mort- 
gage, but  only  claims  under  the  first  mortgage,  and  very 
frankly  admits  in  his  brief  that  because  of  the  failure  to  prop- 
erly file  that  mortgage  the  plaintiff's  rights  are  only  those  of 
the  holder  of  an  unrecorded  mortgage. 

Having  only  these  ri^ts,  the  respondent's  aigument  is  that 
by  accepting  their  mortgage  of  January  11,  1908,  containing 
the  exception  in  favor  of  the  plaintiff's  prior  mortgage,  Bieder- 
man and  the  Bank  of  Marshall  acquired  only  a  mortgage  upon 
the  equity  of  redemption  in  the  tobacco  previously  mortgaged 
to  the  plaintiff,  and  that  they  secured  no  greater  rights  under 
their  mortgages  of  March  13,  -1909,  given  to  secure  the  same 
debt,  because  they  had  notice  of  the  unrecorded  mortgage  and 
therefore  were  not  eubsequent  purchasers  or  mortgagees  for 
value  in  good  faith. 

Without  deciding  the  question  it  may  be  admitted,  for  the 
purposes  of  the  case,  that  by  reason  of  the  exception  contained 
in  the  defendant's  mortgage  of  January  11,  1908,  he  acquired 
by  that  mortgage  no  interest  in  or  lien  upon  the  tobacco  pre- 
viously mortgaged  to  the  plaintiff  except  a  lien  in  the  equity 
of  redemption  after  the  plaintiff's  claim  should  be  satisfied. 

But  conceding  this  to  be  the  situation  when  that  mortgage 
was  given  and  up  to  the  time  of  the  execution  of  the  mortgage 
of  March  13, 1909,  we  have  yet  remaining  the  question  of  the 
effect  of  this  later  mortgage  which  contained  no  exception. 
In  terms  it  covered  the  whole  property.     It  was  tmquestioD' 
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ably  a  lien  upon  the  whole  property  and  a  fint  lien  Uiereon^ 
onless  the  fact  that  the  defendant  knew  of  the  existence  of  the 
plaintiffa  unrecorded  and  unpaid  mortgage  preventa  him  from 
claiming  any  lien  prior  to  that  of  the  unrecorded  mortage. 
To  put  the  matter  in  simpler  form,  the  question  is  whether 
failure  to  file  a  chattel  mortgage  can  only  be  taken  advantage 
of  by  subsequent  porchasera  or  mortgagees  in  good  faith,  or 
whether  peraooa  dealing  with  the  property  with  notice  can 
also  take  advantage  of  it.  The  section  itself  (sec.  2313,  Stats. 
1898)  seems  very  plain  and  unmistakable.  It  says  that  no 
chattel  mortgage  "shall  be  valid  against  any  other  person  than 
the  piuiies  thereto"  unless  the  possession  of  the  property  be 
delivered  and  retained  or  the  mortgage  duly  filed. 

There  is  no  room  for  interpretation  or  constmction  here. 
The  words  are  definite  and  the  meaning  certain, — "any  other 
person  than  the  parties"  can  mean  but  one  thing,  and  the 
oourt  is  not  at  liberty  to  construe  it  to  mean  anything  elfle. 

In  the  majority  of  states  notice  of  an  unrecorded  mortgage 
will  deprive  a  subsequent  purchaser  or  mortgagee  of  any  pro- 
tection under  the  filing  act;  he  will  take  subject  to  the  rights 
of  the  holder  of  the  unrecorded  mortgage.  In  Wisconsin, 
however,  unrecorded  mortgages  have  no  validity  as  against 
subsequent  purchasers  or  mortgagees,  even  though  they  have 
actual  notice  of  them.  Jones,  Chat.  Mortg.  (5th  ed.)  sees. 
313,  314.  This  baa  been  squarely  decided  by  this  court- 
Parroski  v.  Goldberg,  80  Wis.  339,  60  K.  W.  191;  Ryan  D. 
Co.  V.  Hvambsahl.  89  Wis.  61,  61  N.  W.  299 ;  DombrooJc  v. 
M.  Rumely  Co.  120  Wis.  86,  97  N.  W.  493.  In  Manaon  v. 
Phcenix  Ine.  Co.  64  Wis.  26,  24  N.  W.  407,  language  which 
seems  to  indicate  a  contrary  view  was  used,  but  the  question 
there  was  simply  whether  an  unrecorded  mortgage  was  valid 
as  between  the  parties.  The  question  at  issue  in  Vllman  v. 
Duncan,  78  Wis.  213,  47  N.  W.  266,  was  as  to  the  construc- 
tion of  sec.  2316,  Stats.  (1898),  with  regard  to  the  failure  to 
file  an  affidavit  of  renewal,  and  by  the  very  terms  of  this  lat- 
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ter  section  the  only  persona  protected  are  "subsequent  pur- 
chasers or  mortgagees  in  good  faith." 

It  seema  unquestionable  that  oar  filiiig  statute  makes  sharp 
practice  possible  and  enables  one  who  has  full  notice  of  a  pre- 
viously unrecorded  mortgage  to  purchase  the  property,  or  to 
take  a  mortgage  thereon  to  secure  a  pre-existing  debt  or  one 
presently  created,  with  the  ddiberate  purpose  of  cutting  off 
the  unrecorded  mortgage.  The  idea  of  the  statute  doubtless 
is  that  it  is  better  to  have  the  statute  certain  and  effective  than 
it  is  to  leave  the  question  in  each  case  to  depend  on  notice  or 
j^ood  t&Hh,  and  thus  afford  opportimity  for  conflicts  in  oral 
testimony  and  offer  a  reward  to  active  and  fertile  memories. 

The  defendant  had  a  rij^t  to  take  additional  security  if  he 
c»nld  get  it.  He  obtained  snch  a  security  in  the  chattel  mort- 
gage which  was  given  to  him  on  March  13, 1909.  That  mort- 
gage never  has  been  reformed  and  doubtless  could  not  be  re- 
formed in  this  action.  There  are  no  elements  of  estoppel 
here  because  the  plaintiff  has  made  no  change  of  position  re- , 
lying  on  any  act  of  the  defendant.  Under  the  terms  of  the 
chattel  mortgage  law  the  defendant  was  entitled  to  the  money 
deposited  in  court 

By  the  Court. — Judgment  reversed,  and  action  remanded 
with  directions  to  render  judgment  for  the  defendant  in  ac- 
cordance with  this  opinion. 
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HinsHAir,  Respondent,  tb.  Mubpht  and  anoUier,  Appellants. 

February  tS— March  It,  19a. 

Water*:  Danu:  ArtiftciaX  condition  may  become  natural;  Lofce  or 
rivert  QvatUtn  for  fMry:  Evidence. 

1,  The  artificial  condlUoa  of  a  take  or  etream,  origlnallr  creatftd  br 

ft  dam,  nuur  by  lapae  ol  time  become  a  natural  candltlon. 

2.  Evidence  Hbawlug,  amoDB  other  thlnsB,  tbat  a  dam  built  fittr 

Tears  ago  across  a  small,  unmeandered,  unnavlgable  creek  con- 
nectlng  two  lakes  had  created  navlsable  water  between  it  and 
the  upper  lake  and  had  raised  the  lerel  of  that  lake;  that  be- 
tween the  dam  and  the  upper  lake  the  water  retained  many 
of  the  characteristics  of  a  river,  its  course  iMlng  winding.  Its 
width  varying  from  sixty  to  eeveral  hundred  feet,  and  there 
being  ftt  ftll  times  a  perceptible  current;  and  that  there  waa- 
but  a  narrow  navigable  channel  which  waa  kept  open  largely 
by  the  passing  of  email  boats  and  launchea,  la  Held  to  austaln 
a  verdict  to  the  effect  that  such  navigable  water  was  a  rivePr 
not  a  lake. 

Appeal  from  a  judgment  of  ibe  county  court  of  Dodge 
county:  Frank  M.  Lawobnce,  Judge.     Affirmed. 

Action  in  ejectment.  The  pleadings  raised  the  question  of 
whetiier  the  bed  of  the  navigable  water  which  bounded  plaint- 
iff's laud  waa  that  of  a  lake  or  tbat  of  a  river.  Sbe  claimed. 
that  it  was  the  latter  and  that  she  had  title  thereto,  incidental 
to  her  title  to  the  bank,  subject  to  ordinary  public  rights  in 
snch  waters,  and  so  defendants,  who  adversely  to  her  occupied 
a  part  of  such  bed  on  her  side  of  the  center  line  of  the  atieam, 
were  liable  in  the  action.  They  claimed  the  locua  in  quo  to 
be  bed  of  a  lake  and  therefore  Uiat  plaintiffs  riparian  right 
was  not  such  as  to  enable  her  to  maintain  ejectment. 

The  evidence  established,  or  tended  to  establish,  this: 
Plaintiff  had  sufficient  title  to  enable  her  to  mauitain  eject- 
ment, if  the  7ocua  in  quo  was  river  bed,  otherwise  not.  Her 
titJe  was  based  on  a  chain  of  conveyances  reaching  back  to  a 
remote  grantee,  her  western  boundary  being  described  as  the- 
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center  line  of  the  creek.  That,  in  a  state  of  nature  and  when 
the  United  States  parted  with  title  to  the  land,  was  a  small, 
nnmeandered,  unnavigable  rivulet,  about  three  miles  long, 
connecting  Fox  lake  with  Seaver  Dam  lake  in  Bodge 
connty, — ^the  latter  lake  being  the  loweet.  The  land  in  ques- 
tion was  a  short  distance  below  the  outlet  from  the  Fox  lake 
basin  and  on  the  left  bank  of  the  creek.  Some  fifty  years  ago 
a  fourteen-foot  dam  wsa  constructed  across  the  creek,  which 
created  navigable  water  therefrom  to  the  lake  and  raised  the 
lake  level.  The  artificial  navigable  water  retained  much  of 
the  characteristiea  of  a  river.  It  was  of  varying  width,  from 
several  hundred  feet  down  to  sixty  or  less.  There  was  but  a 
narrow  navigable  channel  which  was  kept  open  largely  by  Uie 
passing  of  small  boats  and  launches.  There  was,  at  all  times, 
a  perceptible  current, — more  when  the  gates  at  the  dam  were 
opened  than  otherwise.  The  course  from  the  outlet  of  the 
conceded  lake  to  the  dam  was  of  winding  character  and  more 
like  that  of  a  river  than  that  of  a  lake.  Plaintiff,  for  years, 
had  claimed  title  as  if  the  water  was  that  of  a  navigable 
stream.  There  were  many  boat  houses  opposite  her  shore  line, 
the  proprietors  of  which  located  them  with  her  permission  an^ 
paid  for  the  privil^e  of  occupancy.  The  particular  place  was 
taken  possession  of  by  defendants'  predecessor  under  contract 
with  the  plaintiff. 

Defendants'  counsel  moved  the  court  for  a  directed  verdict. 
The  motion  was  denied.  The  cause  was  submitted  to  the 
jury  under  instructions  which  were  not  excepted  to.  Some 
requests  were  made  for  instructions  by  defendants'  counsel, 
which  were  refused,  and  the  rulings  duly  excepted  to.  The 
jury  found  for  plaintiff  and  judgment  was  rendered  accord- 
ingly. 

For  the  appellants  there  was  a  brief  by  W.  C.  North  anci 
Burke  £  Lueck,  and  oral  argument  by  M.  E.  Burke, 

For  the  respondent  there  was  a  brief  by  Kading  &  Kading, 
and  oral  argument  by  C.  A.  Kading. 
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ItfAHaTTAT.!.,  J.  The  court  instructed  tlie  juiy,  in  efiFect, 
tbat,  if  the  artificial  condition  mentioned  in  tlie  foregoing 
statement  had  existed,  before  the  commencement  of  the  action, 
for  the  full  period  requisite  to  divest  title  to  the  real  estate 
from  one  and  vest  it  in  another  b;  the  law  of  adverse  posses- 
sion, and  the  loeus  m  quo  was  bed  of  a  navigable  lake  rather 
than  of  a  navigable  river,  the  former  private  title  had  become 
vested  in  the  state  the  same  aa  that  of  natural  lakes,  and  if 
such  locus  in  quo  was  bed  of  a  navigable  stream,  the  former 
private  title  bad  become  changed  to  the  same  character  of 
qualified  title  aa  that  of  riparian  proprietors  to  the  beds  of 
navigable  rivers  in  general.  That  was  good  law  as  conceded 
by  counsel  on  both  sides.  The  court  gave  it  as  settled  by  the 
decisions  of  this  court,  following  the  letter  and  logic,  particu- 
larly, of  Smith  V.  Youmans,  96  Wis.  103,  70  N.  W.  1115; 
Pewavkee  v.  Savoy,  103  Wis.  271,  79  N.  W.  436 ;  Diana  S. 
Club  V.  Lamoreux,  114  Wis.  44,  89  N.  W.  880;  Johnson  v. 
Eimerman,  140  Wis.  327,  122  N.  W.  775. 

In  the  last  case  cited  the  court,  speaking  by  Mr.  Justice 
Babhss,  said  with  reference  to  a  long  existing  artificial  oon- 
ditic«i,  as  in  this  case:  "The  artificial  condition  originally  cre- 
ated by  the  dam  became  by  lapse  of  time  a  natural  condition." 
In  Diana  8.  Club  v.  Lamoreux,  speaking  on  the  same  subject, 
it  was  said :  "By  operation  of  the  statute  of  limitations  the 
artificial  condition  is  thus  stamped  with  the  character  of  a 
natural  condition,  and  the  title  to  the  lands  covered  by  the 
waters  of  the  lake  is  deemed  to  have  passed  from  private  own- 
ership to  the  same  Ixust  as  that  of  lands  covered  by  the  waters 
of  natursl  navigable  lakee." 

The  law  having  been  thua  given  to  the  jury  with  inBtruo- 
tions,  which  are  not  complained  of,  as  regards  the  diatinctitHi 
between  a  lake  and  a  river,  leaving  to  the  jury  merely  the 
question  of  determining  from  the  evidence  the  ultimate  fact  in 
controversy,  counsel  make  no  serious  complaint,  as  we  under- 
stand it,  except  in  so  far  as  the  court  failed  to  hold  that  there 
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waa  no  jury  question  in  respect  to  the  matter  on  the  evidence. 
The  point  was  raised  that  there  was  no  such  question  hj  mo- 
tion to  direct  a  verdict  as  well  as  hy  the  several  requests  for 
instmcticais.  No  special  attention  need  be  paid  to  the  re- 
qnesta  as  the;  involve  the  same  subject  as  the  motion. 

The  statement  of  facts  sufficiently  meets  the  contention  that 
there  was  no  jury  question  as  to  whether  the  body  of  water 
was  that  of  a  lake.  It  is  there  said,  in  effect, — and  we  repeat 
it, — ^tbere  was  competent  direct  evidence  and  there  were  evi- 
dentiary circumstances  tending  to  show  that  the  disputed 
premises  were  in  the  waters  of  a  navigable  river.  So  long  as 
there  was  evidence,  circumstantial  and  direct,  or  either,  tend- 
ing to  prove  that  such  was  the  fact,  the  question  was  for  jury 
solution  as  to  whether  it  did  so  efficiently  or  not.  Hence  the 
result  must  be  affirmed. 

By  the  Court. — So  ordered. 

The  following  opinion  was  filed  March  16,  1912: 

TntJ-TS,  7.  I  do  not  wish  to  be  counted  as  assenting  to  the 
dictum  hereinafter  mentioned  ctmtained  in  the  opinion  in  this 
case  and  some  other  cases. 

I  find  nothing  to  criticise  in  the  words  "the  artificial  con- 
dition originally  created  by  the  dam  became  by  lapse  of  time 
a  natural  condition,"  These  words  are  to  my  mind  proper 
to  describe  a  situation  whereby  riparian  owners  and  others 
by  long  acquiescence  and  user  became  entitled  to  have  the 
easement  of  overflow  continued,  their  right  to  reach  the  water 
continued,  and  the  water  continued  at  its  height  and  in  the 
condition  in  which  it  was  kept  for  more  than  twenty  years 
as  against  any  one  who  would,  by  draining  the  lake  or  pond 
or  by  other  material  interference,  destroy  the  easement  or 
render  less  available  or  valuable  the  riparian, rights.  But  I 
do  not  agree  that  the  title  to  the  lands  covered  by  water  raised 
by  a  dam  in  a  river  is  deemed  to  have  changed  from  private 
Vol.  149  —  2 
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ownersliip  to  ownership  hj  the  state,  even  where  that  river  i& 
the  outlet  of  a  lake  and  the  raised  water  reaches  back  to  ihe 
level  of  the  waters  of  the  lake.  The  person  erecting  and 
maintaining  the  dam  acquires  hj  condemnation  or  adverse 
user  an  easement  to  OYerfiow  such  lands.  If  b;  purchase  or 
in  consequence  of  a  particular  statute  he  should  acquire  title 
for  that  purpose,  he,  and  not  the  state,  succeeds  to  the  private 
ownership  of  the  person  whose  title  he  has  acquired.  But 
where  he  acquires  en  easement  the  former  proprietorship  con- 
tinues subject  to  the  easement.  Under  the  dictvm  stated  in 
thia  and  the  other  cases  referred  to  in  the  opinion,  the  owner 
of  the  land  subject  to  the  easement  of  flowage  is  to  be  cut  off 
by  a  supposed  adverse  possession  which  never  existed.  The 
state  has  in  fact  made  no  claim  to  the  land.  Neither  has 
there  been  a  day  in  which  the  owner  of  the  submerged  land 
could  have  brought  an  action  against  the  state  to  assert  his 
title,  for  the  reason  that  the  state  was  not  in  possession  or 
m^ing  any  claim,  and  for  the  further  reason  that  the  l«^s- 
lature  has  not  authorized  any  such  suit  against  the  state. 
There  is  no  statute  giving  the  state  title  under  such  condi- 
tions, and  if  there  were  it  would  be  unconstitutiooah  The 
power  to  create  limitations  of  this  kind  is  legislative,  not  ju- 
dicial. Missouri  V.  lUinoia,  200  U.  S.  496,  520,  26  Sup.  Ct. 
268.  Long  before  the  XlVth  amendment  to  the  conatitution 
of  the  United  States  was  adopted  forbidding  any  agency  of 
the  state,  legislative  or  judicial,  to  deprive  any  person  of  hie 
property  without  due  process  of  law,  it  was  decided  by  the  sni- 
preme  court  of  the  United  Stat«3  in  Webster  v.  Cooper,  1+ 
How.  488,  that  a  legislative  act  making  the  seisin  of  the  oc- 
cupant adverse  as  against  one  who  had  no  legal  right  to  bring 
an  action,  was  invalid  as  taking  away  the  property  of  one  man 
and  vesting  it  in  another.  The  dictum  here  criticised  would 
take  away  the  property  of  one  man  and  vest  it  in  the  state. 
See,  also,  PrcUt  v.  ChvrehiU,  42  Me.  471  j  Wass  v.  Bucknam, 
38  Me.  356  j  Adams  v.  Palmer,  61  Me.  480 ;  Forster  v.  For»- 
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ter,  129  Mass.  559;  Christmas  v.  Bussell,  5  Wall.  290,  300. 
There  must  be  some  time  within  which  the  landowner  could 
hare  brouj^t  an  action  and  he  must  have  neglected  during 
that  time  to  do  so.  To  attempt  to  take  bis  property  arbitra- 
rily and  vest  it  in  the  state  merely  because  some  other  person 
has  been  twenty  years  in  uninterrupted  enjoyment  of  an  ease- 
ment thereon,  seems  to  me  very  obviously  unsound  and  uncon- 
stitutional. Terry  v.  Anderson,  95  U.  S.  628 ;  McOahey  v. 
Virffinia,  135  U.  S.  662,  706  et  aeq.,  10  Sup.  Ct.  972. 

I  am  authorized  to  add  that  Mr.  Justice  Ksswin  ooucurs 
in  the  forgoing. 


Mastic  and  others,  Bespondents,  va.  BoAsn  of  DisscroBe  or 
THE  Gebuan  Befobmed  Cuukch  of  Peace  or  Wabu- 
iHQTOH  County  and  others,  Appellants, 
^e&rtwry  £3— March  12, 1912. 

BeligUnu  »ocietie»:  Property  held  in  fruit:  Title;  Pouenlon  ana 
control.-  DlvenltHi  to  other  met:  Injunction:  IncorporatUm  of 
toctety;  Denominatloru:  Independent  or  Rejomed  chunM 
TrW:  Findingt  of  fact:  Appeal, 

1.  Wber*  property  la  convered  to  a  rellKlons  society,  or  to  tnut«eS' 

tor  tU  va*.  tor  tlie  promotioii  of  the  doctrlaea  and  dUclplio«  of 
some  partfcolar  denomination,  courts  will  prevetit  Its  dlTer- 
Blon  to  tbe  support  of  a  different  and  Inconaletent  denomina- 
tion. If  even  a  alngle  Individual  legallr  Interested  objects. 

2.  The  fact  that  the  society  was  not  incorporated  at  the  time  the 

property  was  granted  to  It  does  not  Impair  the  trust  thereby 
Intended,  If  the  legal  title  was  granted  to  the  trustees  or  mem- 
bers of  such  society. 
S.  A  conveyance  of  land  for  church  and  cemetery  purposes  to  "The 
Trusteea  of  tbe  Proteatandisch  Evangellsch  Church  and  their 
iuccessora  In  olDce"  constituted  a  definite  and  clear  grant  of 
the  property  to  the  organization  so  named,  and  upon  Its  subse- 
quent Incorporation  tbe  title  vested  In  the  truetees  In  trust  for 
Ute  uses  and  purposee  for  which  It  was  conveyed  and  held  be- 
fore such  incorporation. 
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4.  The  evidence  In  Uils  case  (stated  In  the  opinion)  la  held  to  show, 

contrary  to  the  Ondlngs  ot  the  trial  court,  that  the  church  so- 
ciety of  which  the  defendants  are  ofllcera  was  organized  and 
lias  continued  to  the  present  time  as  an  independent  religious 
organization;  that  It  received  grants  of  Its  property  for  a 
church,  a  cemetery,  and  a  parsonage  as  sucli  an  Independent 
society,  and  holds  the  same  in  trust  for  such  uses;  that  It  was 
at  no  time  a  Reformed  church,  and  did  not  become  legally  af- 
filiated with  the  Mllwanlcee  Classls  of  the  Reformed  Church; 
and  that  the  management  and  control  of  the  temporalities  are 
vested  in  Its  board  of  trustees  and  the  members  of  the  congre- 
gation, pursuant  to  Its  articles  of  fncorporatton. 

5.  Evidence  Included  in  numerous  paragraphs  designated  as  find- 

ings of  fact  by  the  trial  court  Is  merely  surplusage  and  will  be 
disregarded  as  findings,  only  the  ultimate  facts  found  being  so 
considered. 

Appmx  from  a  judgment  of  the  circuit  court  for  Washing- 
ton county:  John  K.  Pajush,  Judge.     Beveraed. 

Action  hj  plaintiffs  to  restrain  the  trustees  and  officers  of 
the  Church  of  Peace  *of  Washington  County  from  diverting 
the  usee  of  the  church  property.  The  court  made  findings  of 
facts  and  conclusions  of  law  in  favor  of  the  plaintiffs,  and 
filed  a  memorandimi  of  the  decision  of  the  court  which  con- 
tains the  following: 

"That  the  plaintiffs  are  entitled  to  the  relief  demanded  in 
their  complaint;  that  the  defendant  church  is  and  has  been  a 
Crerman  Reformed  Church ;  that  the  defendants  and  each  of 
them  is  a  member  of  the  Gterman  Reformed  Church ;  that  the 
church  is  and  has  been  a  member  of  the  Milwaukee  Classis  of 
the  Synod  of  the  Northwest;  that  the  Rev.  Zenk  is  the  legal 
minister  and  pastor  of  said  church;  that  the  property  de- 
scribed in  the  plaintiffs'  complaint  belongs  to  the  congregation 
of  the  German  Reformed  Church  of  Peace  and  ia  held  by  the 
congregation  as  such;  that  the  doctrines  of  said  Church  of 
Peace  as  taught  therein  for  upwards  of  forty  years  have  been 
and  are  the  doctrines  of  the  German  Reformed  Church  and 
that  no  doctrines  of  any  other  church  have  been  promulgated 
therein;  and  that  none  but  a  German  Reformed  minister  of 
said  Synod  is  authorized  or  empowered  to  minister  to  said 
«ongrE^tion  in  its  church  edifice." 
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This  is  an  appeal  from  the  judgment  entered  in  accordance 
mth  such  findings  and  conclusions  of  law. 

For  the  appellanta  there  was  a  brief  by  O'Meara  <& 
O'Meara,  attorneys,  and  A.  J.  Schmitz,  of  counsel,  and  oral 
argument  by  Mr.  P.  O'Meara,  Mr.  Thomas  O'Meara,  and 
Mr.  Schmitz. 

For  the  respondents  there  was  a  brief  by  Boden  &  Beu- 
scher,  and  oral  argument  by  F.  X.  Boden.  They  cited, 
among  other  authorities,  Oreeh  C.  Church  v.  Orthodox  O. 
Church,  195  Pa.  St  425,  46  Atl.  72;  floMi'e  Appeal,  69  Pa. 
St  462,  8  Am.  Rep.  275 ;  McGinnia  v.  Watson,  41  Pa.  St  9 ; 
Sutler  V.  First  R.  D.  Church,  42  Pa.  St  503 ;  ^ntafeem  9. 
Lutheran  Churches,  1  Sandf.  Ch.  439  j  Walker  v.  Cuthherl, 
10  Ala.  213;  Atfy  Gen.  v.  Dublin,  38  N.  H.  459;  2  Am.  & 
Eng.  Ency.  of  Law  (2d  ed.)  24,  352-8;  Kuns  v.  RoheHson, 
154  lU.  394,  40  N.  E.  343;  Hale  v.  Everett.  63  N.  H.  10; 
Marten  v.  Evangelical  C.  Cong.  132  Wi3.  650,  113  N.  W.  66. 

SiEBECKEB,  J.  This  19  R,  contest  between  two  factions  of  a 
choich  congregation  over  the  posseeeion  and  control  of  the 
church  property.  Rev,  William  0.  Zenk,  who  had  been  and 
at  the  time  the  acticm  was  commenced  claimed  still  to  be  the 
paat<»-,  was  made  a  party  plaintiff  by  order  of  the  court,  and 
he  and  the  other  plaintiffs  represent  one  of  the  factions. 
They  claim  that  this  church  congregation  is  a  religious  oi^ 
ganization  of  the  Reformed  Church.  The  defendants  are  the 
trustees  and  officers  of  the  congr^ation  and  are  allied  with 
the  faction  which  asserts  that  the  congregation  is  an  independ- 
ent one. 

The  complaint  alleges  tJiat  the  defendant  congregation  is  a 
member  of  the  religious  organization  known  as  the  Keformed 
Church  of  the  United  States,  and,  as  such  member,  is  under 
the  control  and  jurisdiction  of  the  ecclesiastical  judicatories 
of  this  church.  These  are  the  Milwaukee  Classis,  the  Synod 
of  the  Northwest,  and  the  General  Synod  of  the  United 
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States.  On  the  ground  that  the  property  of  the  defendant 
congregation  is  held  in  trust  for  the  nse  of  the  Befonned 
Church  organization  the  plaintiffs  seek  to  restrain  the  defend- 
ants from  diverting  the  property  of  the  congregation  to  the 
uses  and  religioua  purposes  of  an  independent  church,  freed 
from  the  control  of  the  superior  bodies  in  the  Reformed 
Church  of  the  United  States;  from  devoting  it  to  the  teaching 
of  religious  beliefs,  customs,  and  systema  of  church  govern- 
ment which  are  foreign  to  and  in  conflict  with  the  ecclesias- 
tical and  religious  teachings  and  the  rules  and  regulations  of 
the  Milwaukee  Classis  of  the  Reformed  Church;  from  engag- 
ing a  pastor  of  any  other  denomination ;  from  ejecting  Bev. 
Zeiik  from  the  parsonage ;  from  interfering  with  him  in  the 
use  of  the  church  for  religious  purposes;  and  from  demand- 
ing the  surrender  of  the  keys  and  the  church  building  to  them. 

The  answer  of  the  defendants  denies  that  the  church  is  a 
member  of  the  organization  known  aa  the  Reformed  Church 
in  the  United  States  and  that  it  is  subject  to  the  control  or  su- 
pervision of  any  superior  religious  body,  and  alleges  that  the 
congregation  was  organized  as  an  independent,  voluntary,  re- 
ligious oi^nization  and  that  the  temporalities  of  the  church 
are  subject  to  their  unrestricted  control,  as  the  trustees  of  the 
church  organizatifHi,  under  the  authority  of  the  congregation 
and  its  articles  of  incorporation. 

The  following  facts  are  without  dispute  in  the  evidence: 
In  1850  a  volimtary  relif^ous  organization  was  formed  by 
German  residents  of  the  towns  of  Jackscn  and  Folk  in  Wash- 
ington county.  This  organization  was  known  and  designated 
as  the  Evangelical  Protestant  Church.  In  1851  the  society 
acquired  by  warranty  deed  lands  for  cemetery  and  church 
purposes,  the  grantee  being  designated  as  the  "Tnistees  of 
Frot«standisch  Evangelisch  Church  and  their  successors  in 
office."  In  April,  1852,  a  constitution  was  adopted  by  the 
society,  the  first  article  of  which  provides  that  the  cemetery 
and  the  church  shall  forever  remain  the  inalienable  property 
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of  the  "ETaugelical  Protestant  United  Congregation."  The 
articles  also  provide  that  the  first  article  shall  not  be  amended, 
and  that  two  thirds  of  the  congregation  shall  be  present  to 
amend  the  other  articles  of  the  constitution.  In  1859  the  so- 
ciety voted  to  incorporate,  the  resolution  adopted  by  the  con- 
gregation providing  that  the  society  should  not  join  a  synod 
unless  all  the  members  should  unanimously  consent  thereto. 
In  accordance  ■with  the  law  of  that  time  incorporation  was 
duly  made,  the  society  adopting  the  name  of  "The  Church  of 
Peace  of  Washington  County."  In  1870  land  was  convoyed 
to  the  society  for  a  parsonage,  the  grantee  being  designated  as 
"The  Trustees  of  the  Proteatandisch  Evangeliscb  Church  and 
their  successors  in  office."  In  1873  a  provision  was  inserted 
in  the  first  article  of  the  constitution  providing  that  the  par- 
sonage premises,  with  the  cemetery  and  church  property, 
should  forever  remain  the  Inalienable  property  of  the  Evan- 
gelical Eef.  Protestant  Congregation.  There  was  evidence 
before  the  trial  court  su^esting  the  inference  that  the  abbre- 
viation "Ref."  had  evidently  been  inserted  subsequent  to  the 
writing  of  the  instrument.  The  ink  used  and  the  handwrit- 
ing were  different  from  ihe  rest  of  the  instrument.  This 
amended  constitution  contains  the  provision  of  the  former 
constitution  that  the  constitution  could  be  amended,  but  that 
two  thirds  of  the  craigregation  should  be  present.  In  ISH'^ 
an  amended  constitution  was  prepared  and  was  signed  by 
mranbers  of  the  congregation,  but  the  records  of  the  church 
do  not  show  t^at  any  notice  was  given  of  a  meeting  to  pass 
upon  it,  that  there  were  two  thirds  of  the  members  present, 
that  it  was  considered,  or  that  It  was  adopted  by  the  congrega- 
tion. In  1887  an  alleged  amendment  to  the  articles  of  incor- 
poration was  recorded.  Objection  was  made  to  the  introduc- 
tion in  evidence  of  this  purported  amendment  on  the  ground 
that  it  was  not  an  amendment  to  the  articles.  It  is  not  ac- 
knowledged, and  there  is  no  evidence  in  the  records  of  the 
oongregation  of  its  having  been  adopted  by  the  congregation 
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or  authorized  by  it  In  this  writing  the  name  of  the  churck 
was  changed  from  "The  Church  of  Peace  of  Washington 
County"  to  "The  German  Beformed  Church  of  Peace."  Ob- 
viously, this  did  not  effect  an  amendment  to  the  articles  of  in- 
corporation. 

There  was  evidence  before  the  court  that  soon  after  the 
Kefommtion  the  main  branches  of  the  Protestant  Church  in 
Germany  were  the  Lutheran  and  Eeformed  churches ;  that  tiie 
main  difference  between  these  churches  was  in  regard  to  the 
doctrine  of  the  Holy  Communion;  that  in  1817  the  King  of 
Prussia  attempted  to  unite  these  two  churches  under  the  name 
of  "The  Evangelical  United  Church; "  that  this  attempt  re- 
sulted in  the  creation  of  a  new  church  organization;  and  that 
the  old  organizations  still  persisted.  There  was  also  evidence- 
that  in  this  country  the  name  "Evangelical  Protestant 
Church"  would  mean  the  same  to  Germans  as  "Evangelical 
Protestant  United  Church,"  and  that  the  churches  using 
either  of  these  names  in  this  country  were  generally  known  as^ 
"Evangelical  Churches." 

Prom  the  time  of  ita  organization  in  1850  up  to  1867  or 
1868  the  church  here  in  question  was  served  by  pastors  of  no 
one  denomination.  Two  of  them  are  said  to  have  been  mem- 
bers of  either  the  Lutheran  or  the  Evangelical  Church,  one 
was  an  Episcopalian,  and  one  was  of  unknown  denomination. 
Since  1867  or  1868  all  of  the  pastors  have  been  members  of 
the  Eeforraed  Church.  With  the  exception  of  two  years, 
when  he  was  absent  on  account  of  illness,  Rev,  P.  P.  Leicb- 
served  as  pastor  of  the  congregation  from  1870  to  1900. 
Until  1878  or  1880  the  congregation  had  no  relation  with  any 
synod  or  other  judicatory  of  any  church  organization.  At 
this  time  Rev.  Leich  and  two  church  members  were  in  attend- 
ance at  a  meeting  of  the  Milwaukee  Classis  of  the  Reformed 
Church,  and  he  then  made  application  for  the  admission  of 
the  congregation  to  the  Milwaukee  Classis.     No  action  had. 
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been  taken  by  the  congregation  authorizing  this  application, 
but  Bev.  Leich  testified  that  he  had  spoken  to  members  of  the 
congregation  stating  what  he  purposed  to  do,  and  that  no  ob- 
jecti(Hi  was  made  thereto.  No  action  waa  thereafter  taken 
by  the  congr^ation  ratifying  this  action,  but  the  socie^  did 
contribute  money  from  f mids  of  the  church  to  the  claaais  and 
delates  were  elected  to  attend  meetings  of  the  claaais.  Sev- 
eral times  the  classis  met  in  the  church  of  this  society.  In 
1901  trouble  arose  between  the  pastor,  Bev.  Dyken,  and  cer- 
tain members  of  the  church  organization.  This  trouble  ulti- 
mately resulted  in  the  expulsion  of  two  members  of  the  con- 
gregation, an  appeal  by  them  to  the  classis,  a  reversal  by  the 
classia  of  the  order  of  expulsion,  and  the  adoption  at  an  an- 
nual meeting  of  the  congregation  of  a  resolution  severing  all 
relation  with  the  classis.  Early  in  1907  Rev.  Zenk  was 
unanimously  elected  by  the  congregation  as  pastor.  In  the 
fall  of  the  same  year,  at  a  meeting  of  the  congregation,  a  reso- 
lution wafl  adopted  terminating  his  pastorate,  and  thereafter 
attempts  were  made  by  the  trustees  to  obtain  possession  of- the 
church  properties.  As  heretofore  stated,  this  action  has  for 
its  purpose  the  restraining  of  all  such  attempts. 

The  issues  raised  present  the  question  of  whether  or  not  the 
defendants  and  the  members  of  the  society  co-operating  with 
them  are  diverting  the  church  property  and  its  temporalities 
from  the  uses  to  which  they  are  limited  by  the  grants  of  the 
properties  and  the  rules  and  regulations  of  the  church  organi- 
lation  when  the  properties  were  acquired.  As  stated  in 
Franke  v.  Mann,  106  "Wis.  118,  81  N.  W.  1014,  in  adopting 
the  language  used  in  McBride  v.  Porter,  17  Iowa,  203 : 

"The  grantees  take  the  title  thereof  subject  to  this  limita- 
tion, and  it  is  not  in  the  rightful  power  of  the  minority,  or  of 
the  majority,  or  even  of  the  whole  congregation,  to  divert  the 
property  from  the  use  and  trust  for  and  with  which  it  was 
conveyed.  .  .  .  The  court  will  look  to  the  trust  specified  and 
intended,  and  must  disregard  aU  questions  as  to  majority  or 
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as  to  religious  creed  and  belief  except  so  far  as  sliall  be  neo- 
easary  to  aacertain  the  trust  intended  and  the  application  of 
the  property  accordingly." 

It  has  also  been  declared : 

"When  such  use  is  for  the  promotion  of  the  doctrines  and 
discipline  of  some  particular  deoomination,  courts  will  pre- 
vent diversion  to  the  support  of  a  different  and  inconsistent 
one,  if  even  a  single  individual  legally  interested  objects.*' 
Cape  V.  Plymouth  Cong.  Church,  130  Wis.  174,  180,  109 
N.  W,  928,  and  cases  there  cited. 

The  fact  that  this  church  society  was  not  incorporated  at 
the  time  the  land  for  a  church  building  and  a  cemetery  waa 
granted  to  it  does  not  impair  the  trust  thereby  intended,  if 
the  l^al  title  was  granted  to  the  trustees  or  members  of  such 
voluntary  society.  Fadness  v.  Braunborg,  73  Wis.  2.'>7,  41 
N.  W.  84.  As  heretofore  stated,  the  grant  of  the  land  in 
1851  for  church  and  cemetery  purposes  was  to  "The  Trustees 
of  the  Frotestandisch  Evangelisch  Church  and  their  successors 
in  office."  This  makes  a  definite  and  clear  grant  of  the  prop- 
erty to  this  organization,  and  under  the  incorporation  of  1859, 
pursuant  to  the  statutes,  empowered  the  trustees,  as  the  trus- 
tees of  an  unincorporated  society,  "to  take  into  their  posses- 
sion and  custody  all  the  temporalities  of  such  church,  congre- 
gation, or  society,  whether  the  same  may  have  been  given, 
granted,  or  devised,  directly  or  indirectly,  to  such  church,  con- 
gregation, or  society,  or  to  any  other  person  or  persons  for 
their  use."  Fadness  v.  Braunborg,  supra.  Under  the  cir^ 
cumstances,  it  follows  that  the  title  to  whatever  property  had 
been  granted  to  this  church,  or  acquired  by  it  prior  to  the  in- 
corporation in  1859,  vested  in  the  trustees  in  trust  for  the 
uses  and  purposes  for  which  it  was  conveyed  and  held  before 
such  incorporation. 

The  conveyance  was  to  "The  Trustees  of  the  Frotestand- 
isch Evangelisch  Church  and  their  successors  in  office."  Tt 
therefore  is  to  be  determined  whether  the  purpose  and  intent 
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of  the  members  of  this  church  OTganizftticm  was  to  organize 
an  independent  religious  body  or  one  connected  with  and 
forming  part  of  other  and  superior  bodies  or  judicatories, 
■nch  OS  the  claseis  and  synod  of  the  Reformed  Church  of  the 
United  States.  The  trial  court  found  that  this  congregation 
or  church  society  was  organized  aa  a  Reformed  Churdi  cou- 
gregation  and  that  it  was  a  member  of  the  Milwaukee  Classis 
and  of  the  Synod  of  the  Northweet  of  the  Reformed  Church 
of  the  United  States.  These  are  the  only  ultimate  facts 
found,  and  the  action  of  the  court  in  including  the  evidence  in 
six^  separate  paragraphs,  designated  as  findings  of  fact,  was 
mere  surplusage  and  they  must  be  disregarded  as  findings. 
We  have  heretofore  set  out  the  undisputed  facts,  which  are  the 
facts  upon  which  the  litigated  questions  turn.  From  these  it 
appears  that  the  society  in  its  constitution  of  1S52  did  in  form 
declare  that  its  property  should  remain  inalienably  in  the 
ownership  of  the  Evangelical  Protestant  United  Congr^a- 
tion,  that  any  person  residing  within  the  prescribed  limits  and 
professing  the  Evangelical  Protestant  religion  should  be  eligi- 
ble to  membership  upon  contributing  to  the  support  of  the 
church  in  the  manner  provided,  and  that  all  members  should 
stand  upon  an  equality  of  ri^t  as  to  the  privil^s  and  bene- 
fits of  the  oiganization.  The  evidence  shows  that  the  church 
government  was  vested  in  the  congregation  and  its  board  of 
trustees,  and  that  the  board  was  elected  by  the  members  of  the 
church  at  stated  meetings  for  prescribed  terms  of  office.  In 
the  administration  of  its  religious  and  temporal  afiairs,  from 
its  inception,  the  congregation  acted  independently  of  any 
other  organization.  At  a  meeting  of  the  congregation  in 
1859,  at  which  it  was  decided  to  incorporate  the  society,  a 
reflolntion  was  adopted  declaring  that  the  society  was  not  to 
join  any  synod  unless  all  the  members  should  unanimously 
consent  thereto.  It  also  appears  that  the  crmgregation  called 
snd  accepted  ministers  affiliated  with  various  Protestant  sects, 
and  that  after  1867  or  1868  ministers  of  the  Reformed 
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Churdi  wBre  engaged.  We  are  unable  to  perceive  Low,  in  the 
lig^t  of  these  undisputed  facts,  it  can  be  held,  aa  found  by  the 
trial  eourt,  that  the  court  was  o^anized  aa  a  Reformed 
church.  The  fact  as  found  by  the  circuit  court,  that  many 
of  tie  members  of  the  society  were  adherents  to  the  tenets  of 
the  Reformed  Church,  cannot  control,  for  it  also  appears  that 
many  of  the  members  were  not  of  tliis  persuasion.  As  stated 
by  one  witness,  many  sects  were  represented  in  tie  member- 
ship, and  moreover,  after  1852,  by  constitutional  provision, 
admission  to  membership  was  to  be  passed  upon  solely  by  the 
trustees,  if  the  applicants  professed  the  Evangelical  Protes- 
tant religion  as  declared  in  article  1.  This  certainly  cannot, 
under  the  evidence  adduced,  be  held  to  have  restricted  mem- 
bership to  those  who  professed  the  tenets  of  tbe  Reformed 
Church  of  the  United  States.  It  appears  that  from  1867  or 
1868  to  the  time  of  the  commencement  of  this  action  only 
ministers  of  the  Reformed  Church  were  engaged,  that  they 
and  others  of  this  denomination  dedicated  the  new  church 
building,  employing  the  ritual  and  service  of  this  denomina- 
tion; that  in  1878,  while  the  pastor  and  two  members  of  the 
church  attended  the  meeting  of  the  Milwaukee  Clasais  of  the 
Reformed  Church,  the  pastor  made  application  to  join  this 
classis  and  that  the  application  was  granted ;  that  the  congre- 
gation, however,  at  no  time  prior  or  subsequent  thereto,  au- 
thorized or  ratified  joining  this  classis,  ^ough  it  contributed 
money  for  its  support  and  selected  delegates  to  attend  its 
meetings.  It  is  true  that  from  the  time  religious  services 
were  held  by  the  congregation  it  used  the  Heidelberg  Cate- 
chism and  much  of  the  ritual  and  the  service  boots  of  the  Re- 
formed Church.  All  these  facts  and  circumstances,  however, 
did  not  operate  to  effect  an  organization  of  a  Reformed  churdi 
or  to  change  it  from  an  independent  church  to  one  connected 
with  the  Reformed  Church.  It  is  manifest  that  these  mat- 
ters could  be  adopted  by  tbe  congregation,  if  it  so  desired, 
within  the  purposes  of  its  independence.     If  it  had  been  put- 
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posed  to  thereby  change  from  the  original  independent  or- 
ganization to  membership  in  the  classis  and  eynod  of  the  He- 
formed  Church,  the  object  would  have  failed  in  law,  because 
that  would  amount  to  a  diversion  of  the  use  of  the  church 
property  from  the  trust  imposed  on  it  in  the  grant  to  the  in- 
dependent society,  which  received  and  held  it  in  its  corporate 


We  consider  that  the  record  clearly  ehows  that  this  chunJi 
society  was  organized  and  has  continued  to  the  present  time 
as  an  independent  religious  organization;  that  it  received 
grants  of  its  property  for  a  church,  a  cemetery,  and  a  parson- 
age as  such  an  independent  society,  and  that  it  holds  the  same 
in  trust  for  such  uaes ;  that  the  society  was  at  no  time  a  Re- 
formed church  and  that  it  did  not  become  legally  affiliated 
with  the  Milwaukee  Claasis  of  the  Reformed  Church ;  and 
that  the  management  and  control  of  the  temporalities  arc 
vested  in  its  board  of  trustees  and  the  members  of  the  congre- 
gation, pursuant  to  its  articles  of  incorporaticm.  The  evi- 
dence shows  that  the  plaintiff  William  C.  Zenk  was  by  a  ma- 
jority vote  of  the  congregation  removed  from  the  pastorate  of 
the  congregation  and  that  he  wrongfully  withheld  from  the 
trustees  the  possession  of  the  parsonage  property,  the  key  to 
the  church,  and  that  he  and  the  plaintiffs  wrongfully  assort 
eontrol  over  the  temporalities  of  the  church  and  have  pre- 
vented the  trustees  from  exercising  an  undisturbed  control 
over  t^e  same.  We  are  of  the  opinion  that  the  plaintiffs  have 
established  no  cause  of  action  and  that  their  complaint  must 
be  dismissed. 

The  defendants  are  entitled  to  judgment  upon  their  coun- 
terclaim, adjudging  that  the  religious  organization  of  this 
church  is  an  independent  one ;  that  they  are  entitled  to  pos- 
session of  the  temporalities  of  the  church,  freed  from  molesta- 
tion and  interference,  and  to  be  held  by  ita  board  of  trustees 
under  the  authority  vested  in  them  by  the  articles  of  incorpo- 
ration and  religious  oif;anization}  that  William  C.  Zenk  was 


;ti  by  Google 


80  SUPREME  COURT  OP  WISCONSIN.     [Mab. 

Joncfl  T.  Hoffmui,  149  Wia.  SO. 

duly  discharged  from  the  pastorate  of  the  church  by  a  vote  of 
the  congregation ;  and  such  further  relief  aa  may  be  necessary 
to  enforce  the  rights  of  the  truateee  of  the  church  and  the  con- 
gregation, pursuant  to  the  views  expressed  in  this  opinicoi. 

By  the  Court. — The  judgment  appealed  from  is  rerersed, 
and  the  cause  remanded  to  the  trial  court  with  directions  to 
enter  judgment  dismissing  plaintiffs'  complaint,  and  to  award 
judgment  in  defendants'  favor  on  the  counterclaim,  as  indi- 
cated in  the  opinion.  No  costs  are  to  be  allowed  to  either- 
party.     The  plaintiffs  are  to  pay  the  clerk's  fees  in  this  court. 


J01TX8,  Respondent,  vs.  Hofpiian  and  another.  Appellants. 

FeTmiaty  tS—Marclt  11, 191t. 
Deed*:  ConttrwstUm:  Betervatio*  or  exceptiont  Intention  oj  porttet. 

L  The  vords  "excepting"  and  "reserrii^'  In  deeds  are  often  used 
Indlscrlmlnatelr  and  interchangaablr,  and  Bometlinea  what  pur- 
ports to  be  a  reservation  has  tlie  force  of  on  exception,  the  tecb- 
nlcal  meaning  giving  wa7  to  the  manifest  Intention  of  tbe  par- 
ties. 

2.  In  a  deed  conveying  forty  acres  of  land,  a  clause  "reaeirlng  oft 
the  east  line  of  tbe  same  two  rods  In  width,  running  Into  Pe- 
waukee  lake,  commencing  two  rods  south  of  the  northwest  cor- 
ner of  section  24,"  followed  Immediately  by  a  reaervatton  of  a 
right  of  way  over  another  strtp  to  be  used  by  the  parties  In 
common.  Is  held.  In  view  of  the  physical  situation  and  sur- 
rounding clrcumstaiices,  to  have  excepted  the  strip  first  men- 
tioned from  the  grant 

8.  Language  used  In  subsequent  conveyances  from  the  grantee  In 
said  deed,  referring  to  said  first  mentioned  strip  aa  a  right 
of  way,  could  not  enlarge  the  eetate  granted  to  blm  by  siich 
deed. 

Affbal  from  a  judgment  of  the  circuit  comrt  for  Wauke- 
sha GOimty ;  Martin  L.  Ldeck,  Circuit  Judge.     Affirmed, 
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This  action  was  brought  to  quiet  title  and  declare  plaintiff 
tho  owner  of  the  land  in  question  and  bar  and  foreclose  the 
defendants  from  any  claim,  right,  or  title  to  said  land  adverse 
to  the  plaintiff.  The  defendants  claim  title  through  mesne 
couTeyances  from  plaintiff  under  a  deed  containing  the  fol- 
lowing: 

"Reseiring  off  the  east  line  of  the  same  two  rods  in  width, 
mnning  into  Pewaukee  lake,  commencing  2  (two)  rods  south 
of  the  northwest  comer  of  section  24 ;  also  a  right  of  way 
from  the  southeast  comer  of  the  above  described  lot,  thence 
nmning  south  along  the  east  line  of  the  southeast  quai^ 
ter  (I)  of  said  nor^eaat  quarter  (^)  of  sectitxD  23  afore- 
said, into  the  present  track  used  by  the  parties  of  the  first 
part" 

The  defendants  also  claim  title  by  advene  possession  undor 
a  written  instrument 

The  court  made  the  following  findings :  That  the  plaintiff 
u  the  owner  in  fee  simple  and  is  now  and  has  been  in  posses- 
sion of  the  atrip  of  land  described  in  the  complaint  since  he  ac- 
quired fiiU  title  to  said  strip,  together  with  other  real  estate,  l^ 
warranty  deed  from  John  C,  Jones,  bearing  date  October  8, 
1867,  which  deed  was  recorded  in  volume  37  of  Deeds, 
page  242,  in  the  office  of  the  register  of  deeds  of  Waukesha 
county,  Wisconsin ;  and  the  court  further  finds  in  connection 
therewith  that  in  the  deed  bearing  date  December  10,  1868, 
from  WiiUam  C.  Jones,  this  plaintiff,  and  wife,  to  D.  Q. 
Ormsby,  which  deed  was  recorded  in  the  office  of  the  register 
of  deeds  of  Waukesha  county,  Wisconsin,  on  the  17th  day  of 
October,  1871,  in  volume  43,  page  532,  it  was  the  clear  in- 
tention of  the  parties  to  said  deed  to  except  the  strip  of  land 
described  in  plaintiff's  complaint  herein ;  that  the  defendants 
daim  title  to  said  strip  subject  to  an  easement  of  the  right  of 
way  by  adverse  possession,  founding  their  claim  upon  a  writ- 
ten instrument,  and  that  the  testimony  offered  on  the  part  of 
the  defendants  in  the  trial  of  said  action  completely  fails  to 
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show  nay  adverse  posseeeion  tliat  would  defeat  plaintiff's  title 
to  the  strip  in  question,  ^erefore  the  defendants  bare  no  iu- 
tereat  in  said  strip  either  by  written  instrument  or  by  adverse 
possession,  as  a  matter  of  fact;  that  the  defendants  did  not 
disclaim  and  release  all  claim  and  ri^t  to  the  real  estate  de- 
scribed in  the  complaint,  but  on  the  contrary  appeared  and 
answered  and  set  up  the  daim  of  an  interest  in  said  real  es- 
tate described  in  the  complaint  in  themselves  adversely  to  the 
claim  of  the  plaintiff,  founding  said  possession  or  interest  on 
a  written  instrument. 

The  court  concluded  that  the  plaintiff  is  entitled  to  judg- 
ment that  his  claim  be  established  against  any  claim  of  the 
defendants  and  that  the  defendants  be  forever  barred  against 
having  or  claiming  any  right  or  title  to  the  lands  described  in 
the  complaint  adversely  to  the  plaintiff. 

Judgment  was  entered  in  favor  of  the  plaintiff,  from  which 
this  appeal  was  taken. 

C.  E,  Armin,  for  the  appellants. 

For  the  respondent  there  was  a  brief  by  Merton,  Newbvry 
<£  Jacobsan,  and  oral  argfiment  by  M.  A.  Jacobson. 

Kebwiit,  J.  Two  questions  are  involved  upon  this  appeal : 
(1)  the  construction  of  a  deed  from  plaintiff  to  one  David  C. 
Ormsby,  throu^  whom  the  defendants  claim  title  to  the  land 
in  suit,  and  (2)  whether  the  defendants  acquired  title  by  ad- 
verse possession  to  such  land  under  a  written  instrument. 

1.  The  appellants  claim  that  the  land  in  controversy  passed 
by  the  deed  from  plaintiff  to  Ormsby,  while  on  the  part  d 
the  respondent  it  is  claimed  that  it  was  excepted  from  such 
grant.  The  controversy  arises  on  the  words  of  the  deed. 
After  describing  forty  acres  in  township  No.  7  north,  range 
No.  18  east,  the  deed  contains  the  following:  "Reserving  off 
the  east  line  of  the  same  two  rods  in  width,  running  into  Pe- 
waukee  lake,  commencing  two  rods  south  of  the  northwest  cor- 
ner of  section  21."     The  plaintiff's  contention  is  that  this 
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language  amoiuits  to  on  exception  of  the  strip  from  the  grant, 
vhile  the  defendants  claim  that  the  atrip  passed  hj  the  grant 
to  Ormsby.  In.  subeequeht  grants  the  atrip  was  referred  to 
as  a  right  of  way,  but  these  subsequent  grants  could  not  eu- 
lai^  tbe  estate  which  passed  from  the  plaintiff  to  Ormsbj. 

The  appellants  rely  upon  the  distinction  made  in  the  au- 
thorities between  the  words  "exception"  and  "reseiration"  or 
"excepting"  and  "reserving,"  and  it  is  insisted  that  because 
tbe  word  "reBenring"  ia  used,  and  not  "excepting,"  in  the  con- 
veyance, the  strip  was  not  excepted  from  the  grant  to  Ormsby, 
but  passed  to  him  and  from  him  through  mesne  conveyances 
to  defendants. 

Counsel  for  appellants  quotes  from  Fischer  v.  Loach,  Y6 
Wis.  818,  46  N.  W.  104,  and  the  early  case  of  Rich  v.  Zeils- 
dorff,  22  Wia.  644,  where  the  distinction  is  drawn  between 
the  significance  of  the  words  "exception"  and  "reservation," 
and  it  is  said  in  Fischer  v.  Laack,  supra: 

"The  word  'except'  is  employed,  but  the  subject  matter  to 
which  it  refers  is  a  reservation.  These  terms  are  frequently 
used  in  deeds  as  synonymous.  Althou^  they  are  not  syn- 
onymous, it  is  immaterial  if  they  are  erroneously  used  one  for 
the  other.  The  court  will  always  determine  from  the  nature 
and  effect  of  the  proviaion  itself  whether  it  creates  an  excep- 
tion or  a  reservation," 

While  in  the  instant  case  tbe  word  "reserving"  was  used, 
tho  whole  clause  is  quite  significant  that  an  exception  of  the 
strip  was  intended, — "reaerving  off  the  eaat  line  of  the  same 
two  rods  in  width,  running  into  Pewaukee  lake,  commencing 
two  rods  south  of  the  northwest  comer  of  section  24;"  and 
immediately  following  a  ri^t  of  way  is  reserved  over  another 
tract  to  be  used  in  conmion  by  the  parties. 

The  evidence  produced  upon  the  trial  of  the  physical  situ- 
ation and  the  surrounding  circumstances  strongly  tends  to 
show  that  it  was  the  intention  of  the  plaintiff  and  David  C. 
Ormsby  that  the  land  in  question  should  be  excepted  from  the 
Vol.  149— S 
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grant,  and  the  court  below  bo  found  upon  competent  and  suffi- 
cient evidence. 

It  IB  well  settled  by  the  decisiouB  of  ihia  oonrt  that  the  in- 
tention of  the  parties  governs  in  the  construction  of  deeds. 
Barkhausen  v.  C,  M.  &  St.  P.  B.  Co.  142  Wis.  292,  124 
N.  W.  649, 135  N.  W.  680 ;  Wdlierman  v.  Norwalk,  145  Wis. 
663,  130  N.  W.  4T9;  WilliaTtis  v.  Jones,  131  Wis.  361,  111 
N.  W.  505,  The  words  "excepting"  and  "reserving"  are 
often  Qsed  indiscriminately  and  interchangeably,  and  some- 
times what  purports  to  be  a  reservation  has  the  force  of  an  ex- 
ception, the  technical  meaning  giving  way  to  the  manifest  in- 
tention of  the  parties.  Qreen  Bay  <£  M.  C.  Co.  v.  Hewitt,  66 
Wis.  461,  29  N.  W.  237;  Pritchard  v.  Lewis,  125  Wis.  604, 
104  N.  W.  989 ;  Fischer  v.  Loach.  76  Wis.  313,  45  N.  W.  104. 

2,  It  is  further  insisted  by  counsel  for  appellants  that  the 
defendants  acquired  title  to  the  premises  in  question  under  a 
written  instrument  This  question  turns  on  whether  the  ap- 
pellants held  the  land  in  question  adversely  for  the  required 
period.  The  court  below  found  against  this  contention  of  the 
appellants,  and  after  a  careful  examination  we  are  satisfied 
that  the  finding  is  well  supported  by  the  evidence,  theiefore 
cannot  be  disturbed. 

By  the  Court, — The  judgment  is  affirmed. 
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SajCPiXD  and  others,  Bespondents,  vs.  Pabst,  Appellant. 

February  £3— March  It,  ISIS. 

InjunctUm:  Motion  to  vacate:  Bufflciency  of  complaint:  Action  at 
law.-  Delay  at  a  bar:  Tendor  and  purchaaer  of  land:  Contract: 
Comtrvction:  Option  to  purchtuc  or  telllnff  agency:  Fraud  of 
agent:  Liability  of  principal:  Waiver  of  fraud  in  contract  in- 
duced thereby. 

1.  A  motion  to  vacate  a  temporar;  injanctlon  challengeB  the  anffl- 
clenc7  of  the  comDlaint  and  presents  all  quaotlona  which  would 
be  presented  hj  a  general  demurrer. 

3.  Ther«  la  nothing  iDconslBtent  In  a  contract  which  creates  u 
ageac7  to  sell  and  alao  glTei  the  agent  htmaelf  an  option  to 
purchase  which  he  ma7<  but  la  not  bound  to,  arall  hlmeelf  of 
at  any  time  during  his  agency. 

3.  The  legal  name  which  the  parties  to  a  contract  give  to  their  acts 

or  Instruments  Is  not  controlling  In  Interpretation.  The  real, 
safastantlal  nature  of  the  legal  relation  therebj  created  will 
control,  and  the  meaning  of  the  contract  Is  to  be  ascertained 
from  a  survey  of  the  whole  instrument,  all  parts  thereof  tMlng 
harmoniied  If  that  can  be  done. 

4.  The  mere  execution  by  the  vendor  of  land  ot  an  option  contract 

thereon  docs  not  per  ae  constitute  the  holder  bis  agent,  and  he 
will  not  be  bound  by  any  fraud  or  mlarepreaentatlon  by  such 
holder  Inducing  a  sale  to  a  second  purchaser.  It  the  contract  Is 
only  what  it  purports  to  be  and  was  not  intended  merely  as  a 
form  of  agency;  and  the  rule  is  the  same  although  It  is  con- 
templated  that  the  contract  may  be  assigned. 

6.  m  an  action  to  recover  damages,  based  on  misrepresentations  by 
which  plaintiffs  were  Induced  to  purchase  lands  of  the  defend- 
ant, a  contract  relating  to  the  lands  In  Question  and  others 
(the  provisions  of  which  are  fully  stated  In  the  opinion),  be- 
tween defendant  and  a  corporation  which  la  alleged  to  have 
made  the  false  representations  to  plalntUfs,  Is  held  not  to  have 
been  a  contract  of  sale  nor  a  mere  option  contract,  but  to  have 
created  a  selling  agency  In  such  con>oratlon,  with  an  option 
on  the  part  ot  the  agent  to  purchase  any  or  all  of  the  lands 
at  any  time  up.  to  tha  termination  of  such  agency;  and  defend- 
ant Is  responsible,  therefore,  for  fraud  ot  his  agent. 

6.  Where  a  purchase  of  land  Is  induced  by  the  fraud  of  the  vendor's 
agent  In  pointing  out  other  land  as  that  offered  for  sale,  the 
vendor  Is  not  relieved  of  liability  for  aocb  act  ot  the  went  by 
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a  clauBS  In  the  sale  contract  to  the  effect  that  the  purcliaseri 
agree  and  warrant,  as  part  of  the  consideration  for  the  tale  to 
them,  that  they  have  Inepected  the  prerolsea  and  that  they  are 
not  relying  nnon  any  representation  made  by  the  vendor  or  any 
agent,  and  that  they  explicitly  waive  any  claim  on  that  accounL 
In  Buch  a  case  the  agent's  fraud  avoids  the  assent  to  such  a 
clause  as  well  as  to  the  other  recitals  and  stipulations  of  the 
contract  which  the  purchaser  signs  under  the  Influence  of  such 
misrepresentation. 

7.  It  cannot  be  held,  on  a  mere  motion  to  dissolve  a  temporary  in- 
junction, that  a  dtiay  of  six  months  after  discovery  o(  fraud  in 
a  sale  of  land  Is  sufficient,  aa  a  matter  of  law,  to  bar  an  action 
based  on  such  fraud. 

S.  Where  the  purchaser  of  land  seeks.  In  an  action  at  law  based  on 
fraud,  to  recover  damages  equal  In  amount  to  the  money  paid 
and  the  unpaid  notes  given  by  him,  tf  there  U  no  averment 
that  defendant  Is  Insolvent  or  unable  to  respond  In  damages, 
plaintiff  Is  not  entitled,  under  sec.  2774,  Stats.  (ISBS),  to  a 
temporary  Injunction  restraining  defendant  from  selling  or 
transferring  such  notes  or  assigning  the  land  contract,  or  from 
commencing  actions  thereon  himself,  either  at  law  or  In  equity; 
and  especially  should  such  an  Injunction  be  dissolved  where 
the  defendant  has  been  permitted  to  set  up  in  the  action  a 
counterclaim  upon  the  unpaid  notes. 

Apprat.  from  an  order  of  the  circuit  court  for  Waukealia 
county:  Maktin  L.  Lueck,  Circuit  Judge.     Reversed. 

For  the  appellant  there  was  a  brief  by  Lines,  Spooner,  Ellis 
&  Qvarles,  and  oral  argument  by  Louis  Quarlea.  They  cited, 
among  other  authorities,  Harney  v,  Burhans,  91  Wis.  348,  64 
N.  W.  1031 ;  Bumham  v.  Milwavlcee,  98  Wis.  128,  73  N.  W. 
1018;  Minneapolis  v.  Minneapolis  St.  B.  Co.  (Minn.)  133 
N.  W.  80 ;  Williams  M.  &  B.  Co.  v.  Baynor,  38  Wia.  119 ; 
Burton  v.  Douglass,  141  Wis.  110,  123  N.  W.  631 ;  Hicks  P. 
Co.  V.  Wis.  Cent.  B.  Co.  138  Wia.  584,  120  N.  W.  S12;  Fe- 
oria  Mfg.  Co.  v.  Lyons,  153  IlL  427,  38  N.  E.  661 ;  M'eston  v. 
Brown,  158  N.  Y.  360,  53  N.  E.  86;  Fish  v.  Benedict,  74 
N.  Y.  613;  BoUnson  v.  Boston,  93  Cal.  80,  28  Pac.  796; 
Fird  Nat.  Bank  v.  Snell,  144  Wis.  433,  129  N.  W.  668 ;  Law 
V.  Orant,  37  Wis.  648;  Rogers  v.  Cross,  3  Pin.  36;  Wolf 
River  L.  Co.  v.  Brown,  88  Wis.  638,  60  N.  W.  996. 
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For  the  respondents  there  was  a  brief  hj  T.  M.  Priettley 
and  Fiedler  £  Fiedler,  and  oral  argument  by  Mr.  E.  0.  Fied- 
ler and  Mr.  Priestley.  They  cited  Smith  v,  Merrill,  134  Wis. 
227, 114  N.  W.  508 ;  Buesell  v.  Andrae,  79  Wia.  108, 112,  48 
N.  W.  117 ;  Arnold  v.  Nai.  Bank,  128  Wis.  362,  105  N.  W. 
828 ;  Collat  v.  Oottackallc,  142  Wis.  603, 125  N.  W.  967 ;  Milr 
ler V.  L.  £  N.  B.  Co.  63  AU.  27i,  i  SontiL  8i2;  Crittendenv. 
Armour,  80  Iowa,  221,  46  N.  W.  888 ;  Chezum  v.  Kreigh- 
bourn,  4  Wash.  680,  80  Pac.  1098 ;  Cannon  C.  Co.  v.  Taggart, 
1  Cola  App.  60,  27  Pac.  288  j  Faraday  G.  A  C.  Co.  v.  Oweng, 
26  Ky.  Law  Eep.  243,  80  S.  W.  1171;  Winders  v.  HUl.  141 
N.  0.  694,  64  S.  E.  440;  Morse  v.  Ryan,  26  Wis.  356;  Fro- 
ser  V.  ^tna  L.  Int.  Co.  114  Wis.  510,  90  N.  W.  476 ;  Surke 
V.  M.,  L.  8.  A  W.  B.  Co.  83  Wis.  410,  53  N.  W.  692 ;  Qar- 
lick  V.  MorUy.  147  Wis.  397, 132  N.  W.  601 ;  Twentieth  Cen- 
ivry  Co.  V.  QuiUing,  136  Wis.  481,  487,  117  N.  W.  1007; 
Freeman  v.  Earbaugh  Co.  114  Minn.  283, 130  N.  W.  1110; 
end  otber  cases. 

TiuLiN,  J.  0pon  a  verified  complaint  having  tlie  eon- 
tracts  in  question  annexed  thereunto  as  exhibits,  and  an  affi- 
davit by  two  of  the  plaintiffs,  a  restraining  order  was  issued 
enjoining  the  defendant  from  selling,  assigning,  or  transfer- 
ring any  and  all  unpaid  notes  theretofore  executed  by  the 
plaintiffa  and  delivered  to  the  defendant,  and  from  selling, 
assigning,  or  transferring  a  certain  written  contract,  and  from 
commencing  or  prosecuting  any  action  at  law  or  suit  in  equity 
against  the  plaintiffs,  or  either  of  them,  upon  the  said  unpaid 
notes  or  contract  until  the  further  order  of  the  court.  The 
defendant  moved  before  the  circuit  court  to  vacate  this  re- 
straining order,  or  in  the  alternative  to  modify  it  so  as  to  per- 
mit the  defendant  to  commence  suit  on  the  notes.  This  mo- 
tion was  supported  by  several  affidavits  and  a  proposed  answer 
and  counterelaim  or  cross-complaint,  and  after  hearing  the 
circuit  court  ruled  that  the  complaint  was  sufficient  to  state  a 
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cause  of  action  against  the  defendant,  also  that  the  contract 
between  the  defendant  and  the  Western  Land  Securities  Com- 
pany constituted  the  latter  the  agent  of  the  defendant,  and 
that  the  plaintiffs  Tvere  not,  bj  reason  of  anything  in  the  con- 
tract between  them  and  the  defendant,  estopped  to  allege  and 
prove  fraud,  and  further  modified  the  injunction  by  permit- 
ting the  defendant  to  interpose  in  this  action  a  counterclaim 
upon  any  and  all  notes  held  by  him  against  the  plaintiffs, 
From  this  order  the  defendant  appeals.  He  contends  that 
the  following  issues  are  involved  on  the  appeal:  (1)  A  con- 
struction of  the  contracts  between  appellant  and  the  Securi- 
ties Company  as  to  whether  they  are  contracts  of  purchase  or 
option  to  purchase,  or  whether  they  are  contracts  of  agency; 

(2)  whether  this  action  can  be  maintained  by  respondents  in 
view  of  their  stipulation  relating  to  their  examination  of  the 
land  and  nonrelianee  on  any  representations  made  to  them ; 

(3)  whether  respondents  are  guilty  of  negligence  in  failing 
to  ascertain  the  alleged  fraud  within  a  reasonable  time; 

(4)  whether  it  is  a  proper  case  for  an  injunction. 

It  is  conceded  that  the  motion  to  vacate  the  injunction  chal- 
lenges the  sufficiency  of  plaintiffs'  complaint  and  presents  all 
questions  to  this  court  which  would  be  presented  by  a  general 
demurrer,  within  the  rule  of  Marley  v.  Lindeman/n,  129  Wis. 
514,  109  N.  W.  670 ;  Sage  v.  Fifield,  68  Wis.  546,  32  N.  W. 
629 ;  and  Judd  v.  Fox  Lake,  28  Wis.  683.  There  is  thus  at- 
tempted to  be  presented  in  limine  that  very  perplexing  ques- 
tion discussed  in  1  Mechem  on  Sales,  sees.  43  to  50,  induaive. 
That  learned  author,  writing  in  1901,  says: 

"The  cases  involving  this  question  have  now  become  so  nu- 
merous, and  the  varieties  of  forms  of  contracts  so  great,  that 
it  would  be  impracticable  to  attempt  a  full  exposition  of  them 
in  the  text"     Sec.  47. 

This  practical  consideration,  joined  with  well  known  com- 
mon-law rules,  forbids  any  such  attempt  within  the  narrower 
limits  of  a  judicial  decision.     Confining  ourselves  as  closely 
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as  possible  to  the  case  presented :  The  defendant,  who  resided 
in  Waukesha  countj,  Wisconsin,  was  the  owner  of  about 
64,000  acres  of  land  in  North  Dakota.  The  Western  Land 
Securities  Company  was  a  Minnesota  corporation  with  its 
principal  office  and  place  of  business  in  the  city  of  St  Paul, 
and  engaged,  among  other  things,  in  marketing,  selling,  aud 
disposing  of  lands  as  agent,  for  compensation.  On  Decem- 
ber 1,  1807,  these  two  persona  entered  into  an  agreement  in 
writing  to  be  hereinafter  noticed,  and  upon  the  construction 
of  this  agreement  the  case  mainly  turns.  The  Securities 
Company  about  June,  1908,  undertook  to  sell  to  the  plaintiffs 
4,241,76  acres  of  this  land,  and,  as  is  averred,  falsely  and 
fraudulently  pointed  out  to  the  plaintiffs  as  the  lands  in  ques- 
tion other  and  different  lands  far  superior  in  quality  and 
value  to  the  lands  of  defendant,  representing  such  lands  so 
pointed  out  as  the  lands  which  they  were  selling,  and  plain^ 
iffs,  relying  on  such  representations,  paid  the  money,  entered 
into  the  contract  with  defendant,  and  gave  the  notes  herein- 
after mentioned.  It  does  not  appear  by  the  complaint  exactly 
when  the  plaintiffs  discovered  the  allied  fraud.  It  does  ap- 
pear that  they  made  paymente  as  late  as  June  29,  1910,  and 
that  since  the  discovery  of  the  fraud  they  have  executed  and 
tendered  to  the  defendant  a  conveyance  or  release  and  relin- 
quishment of  all  their  right,  title,  and  interest  whatsoever  in 
the  lands  included  in  their  cont^acto  with  the  defendant  and 
offered  to  deliver  the  same  to  the  defendant,  and  they  make 
the  offer  to  reconvey  in  their  pleading,  and  it  also  appears  by 
averment  that  all  the  sums  paid  by  the  plaintiffs  upon  the 
purchase  price  were  paid  without  knowledge  on  their  part  of 
the  fraud  committed  upon  them  and  before  the  discovery  of 
said  fraud.  There  is  an  inference  then  that  the  fraud  was 
discovered  after  June  29,  1910,  and  the  action  was  begun  in 
January,  1911. 

The  contract  between  the  defendant  and  the  Securities 
Company  recites  that  the  defendant  is  the  owner  of  the  lands 
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in  question  and  certain  personal  proper^  need  or  intended  to 
be  used  in  oonnection  therewith,  and  desires  to  sell  and  dia- 
poee  of  the  lands  and  personal  property  except  the  horses,  cat- 
tle, hay,  etc     This  paragraph  follows : 

"Whereas  said  party  of  the  second  part  [Securities  Com- 
pany] is  enga^d  in  the  purchaae  and  sale  of  such  lands  and 
the  marketing  the  same,  in  parcels,  among  settlers  and  other 
purchasers,  and  is  desirous  to  acquire  title  to  said  personal 
property,  and  the  right  up  to  June  1, 1910,  to  so  market,  sell, 
and  dispose  of  the  lands  aforesaid,  and  the  right  to  said  date 
to  acquire  title  to  such  of  said  lands  aa  shall  not  he  80  sold  or 
disposed  of:  Now,  therefore,  in  consideration  of  the  premises 
and  the  sum  of  $32,000  in  hand  paid  by  said  party  of  the  sec- 
ond part  to  said  party  of  the  £rst  part,  the  receipt  whereof 
is  hereby  acknowledged,  and  in  consideration  of  the  agree- 
ments hereinafter  contained,"  etc 

Then  follows  a  recital  of  the  purchase  price,  a  provisicm 
that  this  shall  bear  interest  from  December  1,  1907,  payable 
annually,  special  provisions  relating  to  small  tracts  to  which 
the  title  might  fail,  and  then : 

"Tliat  said  party  of  the  second  part  at  its  own  cost  and  ex- 
pense shall  forthwith  and  at  all  times  hereafter,  during  the 
life  of  this  agreement,  use  its  best  endeavors  to  find  purchasers 
for  all  of  said  lands  in  parcels,  either  for  cash  or  upon  land 
contracts  to  be  made  with  said  party  of  the  first  part  upon 
terms  of  not  less  than  one  third  cash  and  the  balance  in  not 
to  exceed  eight  equal  annual  payments  evidenced  by  the  prom- 
issory notes  of  the  purchaser  tiereof  payable  to  the  order  of 
the  said  party  of  the  first  part,  with  interest  thereon  at  the 
rate  of  five  per  cent  per  annum,  payable  annually  or  semi- 
annually,  which  land  contracts  shall  be  in  the  form  hereto  an- 
nexed and  marked  Exhibit  1),'  and  made  a  part  hereof,  and 
shall  be  executed  in  duplicate/* 

The  fourth  paragraph  £^es  the  minimiun  price  at  which 
the  Securities  Company  may  sell  the  land,  and  if  it  goes  below 
that  price  it  must  make  up  the  deficiency  in  cash.  Upon  each 
sale  the  consideration  must  be  promptly  paid  or  turned  over 
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to  the  defendant  with  the  said  land  contract  properly  exe- 
cuted, and  thereupon  the  defendant,  either  in  person  or  bj  hia 
duly  authorized  agent,  aball  execute  a  land  contract  in  dupli- 
cate, retain  one,  and  deliver  the  other  to  the  Secnritiea  Com- 
pany for  0nch  purchaser,  and  credit  the  amoimt  thereof  upm 
the  purchase  price,  subject  to  conditions.     It  was  also  agreed 
that  the  Securities  Oompany  might,  at  its  election,  purchase 
from  the  defendant  any  of  the  said  lands  and  pay  him  for 
toch  lands  according  to  the  provisions  and  terms  therein  for 
salee  to  other  purchasers.     In  the  sixth  paragraph  it  was  stip- 
xdated  that  at  any  time  during  the  life  of  the  agreement,  if 
tbe  Seenritiee  Company  should  not  be  in  default,  the  defend- 
ant would,  upon  demand,  convey  to  the  SeouriUes  Company 
any  parcel  or  parcels  of  said  lands  not  theretofore  conveyed 
by  him  under  the  contract  or  agreed  to  be  conveyed  by  land 
contract  to  others,  upon  payment  to  the  defendant  for  said 
parcels  in  cash  at  a  fixed  rate  per  acre.     By  the  seventh  sub- 
division it  was  provided  that  at  any  time  during  the  existence 
of  the  agreement,  the  Securities  Company  not  being  in  default 
and  the  lands  sold  amounting  to  a  stated  price  per  acre,  the 
defendant  would  on  demand  execute  and  deliver  to  the  Secnri- 
tiea Company  hia  warranty  deed  of  the  balance  of  said  land 
not  theretofore  conveyed  or  agreed  to  be  conveyed  to  others  by 
land  contract  under  the  agreement.     By  the  eighth  paragraph 
the  Securities  Company  was  ^ven  the  right  to  the  possession 
of  all  the  laud  with  an  item  excepted,  but  in  case  it  failed  to 
perform  its  agreements  it  was  required  to  surrender  up  pos- 
session to  the  defendant     The  Securities  Ctnnpany  was  re- 
quired to  pay  all  taxes  and  assessmenta  during  the  life  of  the 
agreement  except  such  as  mi^t  be  payable  by  purchasera 
under  said  land  omtracts,  and  to  furnish  duplicate  receipts 
to  the  defendant     It  was  provided  that  the  covenants  of  this 
instrument  should  extend  to  the  heirs,  le^  representatives, 
and  assigns  of  defendant,  and  to  the  successors  and  assigns  of 
the  Securities  Company. 
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In  a  modification  of  thie  contract  made  February  22, 190S, 
not  otherwise  relevant  here,  aome  prior  contract  was  described 
as  "a  preliminary  agreement  for  the  sale  or  purchase  or  op- 
tion to  purchase  certain  lands,"  and  the  aforesaid  contract  as 
"a  permanent  agreement  tJierefor."  This  modification  re- 
cited certain  co-operation  between  the  Securities  Company 
and  the  defendant  to  procure  for  the  defendant  a  release  of 
some  claim  on  part  of  the  land.  It  corrected  some  descrip- 
tions in  the  agreement  of  December  1,  1907,  and  provided  for 
an  indorsement  thereon  as  a  payment  by  the  Securities  Com- 
pany to  Pofcsf  of  the  sum  of  $27,740  as  of  the  date  thereof. 

The  land  ctmtract  which  die  Securities  Company  waa  obliged 
to  make  with  purchasers  was  in  the  same  form  and  contained 
the  same  stipulation  with  reference  to  repreaentationa  as  t^at 
which  the  defendant  made  with  the  plaintiffs  and  which  will 
now  be  taken  np.  This  last  mentioned  contract  names  the  de- 
fendant as  vendor  and  the  plaintiffs  as  vendees,  does  not  men- 
tion the  outstanding  option  to  the  Securities  Company.  It 
^  recites  a  present  sale,  and  it  binds  the  vendor  to  convey  to  the 
vendees,  upon  performance  by  them,  the  lands  therein  de- 
scribed, which  are  a  portion  of  the  64,000  acres  optioned  to 
the  Securities  Company.  The  vendees  agree  to  make  a  cash 
payment  to  the  vendor  which  is  receipted,  to  execut'C  their  in- 
terest-bearing promissory  notes  which  are  described,  and  to 
pay  all  taxes  and  assessments  and  furnish  duplicate  receipta 
to  defendant  A  forfeiture  for  nonpayment  is  provided,  and 
in  such  case  the  property  is  to  come  back  to  defendant,  his 
heirs,  legal  representatives,  or  assigns.     There  is  also  tiiis  pro- 

"The  said  parties  of  the  second  part  hereby  agree  and  wai^ 
rant,  as  a  part  of  the  consideration  for  the  sale  to  them  of  aaid 
land,  that  they  have  inspected  said  premises,  and  that  in  mak- 
ing this  purchase  and  in  executing  t^s  contract  they  are  not 
relying  upon  any  representation  made  by  the  party  of  the  first 
part,  or  by  any  agent  or  servant  tiiereof,  and  explicitly  waive 
any  claim  on  ihat  account." 
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This  contract  was  rewritten,  with  slight  modification  not 
material  on  the  question  here  presented,  oq  Pebruary  i,  1909. 

The  complaint  expressly  charges  that  the  defeodant,  by 
writing  of  Becember  1,  1907,  appointed  the  Secnritiea  Com- 
pany hia  agent  to  market,  aell,  and  dispose  of  ihe  lands  in 
question,  and  this  may  be  considered  a  sufScient  pleading  of 
what  the  defendant  intended  by  that  instrument,  if  such  in- 
tention is  not  n^atived  by  the  writing  annexed  to  the  com- 
plaint. The  complaint  also  avers  that  the  plaintifte  pur- 
chased the  lands  from  the  defendant  throng  the  Securities 
CtHQpany,  defendant's  agent,  which  conducted  all  negotiations 
in  behalf  of  defendant  leading  up  to  the  making  of  the 
contract  between  plaintiffs  and  defendant.  We  are  to  in- 
qaire  wheUier  tlie  written  instruments  show  that  the  Securi- 
ties Company  had  authority  to  do  so.  Appellant  points  out, 
ainong  other  things,  the  following  feattires  indicating  that  the 
instrument  of  December  1,  1907,  was  a  contract  of  sale : 
(1)  The  declaration  in  the  amendatory  agreement  of  Febru- 
ary 22, 1908,  above  mentioned  describing  the  preceding  agree- 
ments ;  ( 2 )  the  payment  of  a  large  sum  of  money  by  the  Se- 
curities Company  to  the  defendant;  (3)  tJie  Securities  Com- 
pany was  given  possession  of  the  property;  (4)  it  was  to  pay 
interest  on  the  purchase  prioe  and  pay  taxes ;  (5)  it  was  given 
the  right  to  purchase  Uie  properly;  (6)  the  net  proceeds  of 
sales  by  it  to  be  applied  on  the  purchase  price,  and  when  less 
dian  the  specified  price  per  acre  at  which  it  was  required  to 
sell,  the  Securities  Company  should  make  up  the  deficiency; 
(T)  all  moneys  received  over  the  stipulated  price  to  belong  to 
the  Securities  Company;  (8)  the  latter  had  a  right  at  its  op- 
tion to  take  a  deed  for  Uie  unsold  remainder  of  the  tract  or 
for  all  the  tract.  Some  of  these,  it  will  be  observed,  are  quite 
appropriate  to  either  form  of  oontract,  agency  or  sale.  On 
the  other  hand,  aa  pointed  out  by  respondents,  the  contract 
contained  the  following  indications  of  agency;  (1)  It  recites 
that  the  defendant  owns  land  which  he  is  desirous  of  selling 
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and  the  Securities  Companj  is  engaged  in  marketing  the  same 
among  settlera  and -other  persons;  (2)  the  Secuiitiee  Com- 
pany is  desirous  to  acquire  (s)  title  to  the  personal  property, 
(b)  the  right  up  to  June  1,  1910,  to  bo  market,  sell,  and  dis- 
pose of  the  lands,  (c)  the  right  ap  to  the  date  last  mentioned 
to  acquire  title  to  such  of  said  lands  at  shall  not  be  so  sold  and 
disposed  of;  (3)  the  Securities  Company  binds  itself  to  use 
its  best  endeavors  to  find  purchasers  for  all  of  said  lands  or 
parcels  either  for  caah  or  upon  land  contracts  to  be  made  with 
defendant  by  the  persons  whom  the  Securities  Company  finds 
aa  purchasers ;  (4)  the  price  for  which  the  Securities  Com- 
pany must  sell,  the  time,  terms,  and  form  of  the  land  contract 
which  it  must  negotiate  and  find  purchasers  to  agree  to,  are 
fixed,  and  in  these  contracts  the  Securities  Company  does  not 
appear  at  all,  but  the  purchaser  found  or  procured  by  it  is 
vendee  and  the  defendant  is  vendor;  (5)  the  Securities  Com- 
pany did  not  agree  to  purchase  any  of  the  land  from  defend- 
ant, there  are  no  words  of  present  sale  to  the  Securities  Com- 
pany, the  latter  was  merely  given  the  option  to  so  purchase ; 
(  6)  if  the  Securities  Company  exercises  its  option  to  purchase 
it  could  do  so  for  the  unsold  remainder  of  such  land,  if  any 
such  remainder  there  should  be. 

What  was  the  value  of  the  personal  property  or  the  value 
of  the  use  and  occupation  of  the  land  does  not  appear.  It 
seems  to  be  assumed  by  counsel  for  appellant  and  by  counsel 
for  respondents  that  this  must  be  either  a  contract  of  agency 
or  a  contract  of  sale ;  that  it  cannot  be  both,  and  there  are 
cases  to  that  effect.  Such  cases  usually  involve  a  question  of 
title,  like  Monitor  Mfg.  Co.  v.  Jones,  96  Wis.  619,  72  N.  W. 
44.  There  ia  nothing  inconsistent  in  a  contract  which  creates 
an  agency  to  sell  and  also  g^ves  the  agent  an  option  to  himself 
purchase,  which  he  is  at  liberty  to  avail  himself  of  at  any 
time  during  his  agency  but  is  not  bound  to  do  so.  BvsseU  v. 
Andrae,  79  Wis.  108,  48  N.  W.  117;  Pujfer  v,  Welch.  144 
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Wis.  606,  129  N.  W.  626;  Arnold  v.  Nat.  Bank,  126  Wia. 
362, 105  N.  W.  828. 

"Contracts  admit  of  infinite  variety,  and  they  are  all  valid 
except  where  lacking  a  consideration,  lacking  parties  or  ca- 
pacity, lacking  mutual  assent,  or  contrary  to  rules  of  law  or 
Bubversive  of  public  morals."  Harttnan  F.  (£  C.  Co.  v.  Krie- 
ger.  137  Wis.  650, 119  N.  W.  847. 

There  ia  no  rule  of  law  which  forhida  the  principal  giving, 
or  the  agent  taking,  an  option  to  the  latter  to  purchase.  The 
l^al  name  which  the  parties  give  to  their  acts  or  instruments 
is  not  controlling  in  interpretation.  The  real  substantial  na- 
ture of  the  1^^  relation  created  thereby  will  control  the  mere 
name.  Neither  are  provisions  to  be  isolated,  identified,  and 
named  as  if  they  stood  alone  and  then  set  back  in  their  place 
in  the  instrument  with  this  meaning  fixed  so  aa  to  overrule  the 
meaning  derived  from  a  survey  of  the  whole.  All  parts  of 
the  instrument  must  be  harmonized  if  this  may  be  done.  One 
of  the  most  significant  provisions  of  the  instnmi^t  in  ques- 
tion is  that  in  which  the  parties  declare  what  they  desire  to 
accomplish.  That  ie,  to  acquire  title  to  the  personal  prop- 
erty, to  acquire  the  right  to  market,  sell,  and  dispose  of  the 
lands,  and  to  have  the  right,  within  the  time  limited,  to  ac- 
quire title  to  such  of  the  lands  as  shall  not  be  sold  or  disposed 
of.  They  do  not  agree  to  purdiase  the  land,  but  are  merely 
given  the  option  to  do  so  within  a  time  fixed,  and  during  this 
period  of  time  they  have  the  ri^t  to  market  and  sell,  but  in 
all  such  sales  made  by  them  to  others  the  defendant  fizea  the 
price  and  the  terms,  and  he  has  to  appear  as  vendor  and  suoh 
others  as  vendees.  The  Securities  Company  paid  a  large  sum 
of  money,  but  it  acquired  therefor  the  title  to  the  personal 
property,  the  possession  of  the  lands,  and  the  right  or  option 
to  purchase,  and  the  right,  up  to  the  time  it  saw  fit  to  exer- 
cise its  option  to  purchase,  to  market  and  to  sell  defendant's 
lands  to  whomsoever  it  could  induce  to  buy  and  thereby  earn 
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the  difference  between  the  amount  for  which  it  sold  the  land 
and  the  price  per  acre  fixed  in  thia  contract.  The  lai^  paj- 
ment  under  such  circtunetaucea  is  shorn  of  much  of  the  Sig- 
nificance which  was  given  to  it  in  Harney  v.  Bwhana,  91  Wis. 
348,  64  N.  W.  1031,  where  the  question  considered  waa  qnite 
different.  There  the  question  which  arose  between  the  par- 
titas to  the  instrument  was  whether  a  contract  of  purchase  or 
R  mere  agency  to  sell  was  intended,  and  it  appeared  that  the 
promisee  or  agent  had  paid  nearly  half  of  the  purchase  price. 
This  fact  was  properly  taken  to  n^ative  a  mere  agency  and 
to  give  the  transaction  the  indicia  of  a  purchase.  But  in  the 
instant  case  it  expressly  appears  that  there  was  no  purchase 
by  the  Securities  Company  of  Uie  land.  The  instrument  is 
carefully  drawn,  and  in  no  part  thereof  does  the  Securities 
Company  agree  to  purchase  the  land.  The  most  that  could 
be  said  is  that  it  has  the  right  to  purchase  the  land  not  there- 
tofore sold  by  it  to  others  at  any  time  after  the  making  of  the 
contract  and  before  June  1,  1910,  ^ould  it  elect  to  do  so. 
All  the  provisions  of  the  instrument  harmonize  with  this  view. 
Even  the  amendatory  writing  of  February  22,  1908,  upon 
which  much  reliance  is  placed,  describes  the  preliminary 
agreement  as  one  "for  the  sale  or  purchase  or  option  to  pur- 
chase certain  lands."  Fixing  a  price  to  the  Securities  Com- 
pany was  a  necessary  part  of  the  option  given  it.  Beqniring 
it  to  make  up  the  deficiency,  in  case  of  sale  by  it  below  the 
fixed  price,  was  necessary  to  give  s<Hne  elastici^  to  that  part 
of  the  contract  which  fixed  an  uniform  price  per  acre  upon 
large  tracts  which  the  Securities  Company  was  authorized  to 
sell  to  settlers  in  small  parcels,  presumably  at  prices  some- 
what varying  according  to  the  quality  of  the  land.  The  ad- 
vance by  the  Securities  Company  was  secured  by  personal 
property  acquired ;  by  the  possession  of  the  lands ;  and  by  its 
option  to  take  the  unsold  lands  and  have  credit  thereon  for  aU 
its  advances ;  aa  well  as  by  its  commissions  or  profit  on  what 
sales  it  made  to  settlers  or  others.     We  are  con\'inced  that  the 


by  Google 


12]  JANUARY  TERM,  1912.  4T 

Shepud  V.  Fftbst,  149  Wio.  36. 

contract  in  question  does  not  controvert  but  rather  supports 
the  averment  of  the  complaint  that  it  was  intended  by  the 
parties  thereunto  to  constitute  the  Securities  Company  the 
selling  agent  of  the  defendant  up  to  such  time  aa  the  former 
exercised  its  option  and  become  itself  a  purchaser. 

Having  reached  this  conclusion,  all  difficulty  with  reference 
to  the  effect  oi  the  clause  quoted  from  plaiutifis'  contract 
waiving  reliance  upon  representations  disappears.  !For  it 
cannpt  be  successfully  c<Hitended  that  a  principal  may  put  in 
the  hands  of  his  selling  agents  an  instrument  containing  such 
a  proviaioQ,  and,  after  the  agents  have  by  fraud  obtained  as- 
sent to  titis  instrument,  hold  this  part  of  it  conclusive  upon  the 
defrauded  party.  There  ought  to  be  some  way  in  which  a 
principal  may  relieve  himself  from  responsibility  for  the  mis- 
representations of  his  agent  which  he  has  not  authorized,  but 
certainly  it  cannot  be  done  by  prescribing  a  form  of  contract 
for  the  agent  to  negotiate  which  declares  either  that  there 
were  no  miarepreaentations  or  that  the  party  whose  consent 
the  agent  is  to  obtain  did  not  rely  upon  misrepresentations, 
where  the  purchaser  ie  induced  to  buy  by  pointing  out  to  him 
land  which  the  principal  does  not  own  and  which  the  agent 
did  not  intend  to.sell  him  as  and  for  the  land  to  be  purchased. 
In  such  case  the  agent's  fraud  avoids  the  assent  to  this  as  well 
oc  to  the  other  recitals  and  stipulations  of  the  contract  which 
the  buyer  signs  under  the  influence  of  such  misrepresentation. 
Fraud  avoids  all  contracts,  and  if  one  of  two  innocent  persons 
must  be  the  sufierer  it  seems  more  just,  at  least  it  is  more  ac- 
cording to  law,  that  that  one  should  be  the  principal  who  se- 
lected the  dishonest  agent  and  put  it  in  the  power  of  the  latter 
to  prey  upon  tiie  public.  Bridger  v.  Qoldaniih,  143"N.  T. 
424,  88  N.  E.  458 ;  Burroughs  v.  Pacific  0.  Go.  81  Ala.  255, 
1  South.  212 ;  Hickman  v.  Stewart,  69  Tex.  255,  5  S.  W.  833 ; 
Smyih  v.  Munroe,  84  N.  Y.  354;  Shapley  v.  Abbott,  42  N.  Y. 
443;  UniveTsal  F.  Co.  v.  Skirmer,  64  Hun,  293,  19  N.  Y. 
Supp.  62.     The  mere  execution  by  the  owner  of  the  land  of 
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an  option  contract  thereon  does  not  per  m  constitute  the 
holder  his  agent,  and  he  will  not  be  bound  hj  frajid  or  mis- 
representations inducing  a  aale  to  a  second  purcbaser,  irtieie 
Bucb  ctmtraet  is  only  what  it  purports  on  its  face  to  be  and  not 
intended  merely  as  a  form  of  agency ;  and  the  rule  is  the  same 
although  it  is  expected  that  the  contract  may  be  assigned  be- 
fore ite  expiration  in  case  tbe  holder  abould  sell  the  property. 
Alger  v.  Keith.  105  Fed.  105,  44  C.  C.  A.  871.  This  rule 
may  come  very  close  to  the  situation  in  Uie  case  at  band.  A 
good  illustration  ia  found  in  Beeves  v.  McCracken,  103  Tex. 
416,  128  S.  W.  895.  Tbe  distinction  between  that  case  and 
the  instant  case  ia  that  we  find  in  the  latter  indications  of  an 
intention  to  create  a  selling  agency,  giving  the  agent  at  the 
same  time  an  option  to  himself  become  the  purchaser  or  go  on 
acting  as  selling  agent. 

The  real  question,  therefore,  is  not  to  distinguish  between 
a  omtract  of  agency  and  a  contract  of  sale,  but  to  ascertain 
whether  or  not  the  contract  in  question  created  a  selling 
agency,  with  Uie  option  on  the  part  of  the  agent  to  purchase 
any  or  all  of  the  lands  at  any  time  up  to  tbe  termination  of  his 
selling  agency,  or  whether  it  constituted  solely  an  option  con- 
tract without  any  agency  features.  We  are  convinced  that 
notwithstanding  other  features  in  the  contract  an  agency  for 
the  purpose  of  selling  was  thereby  created. 

We  cannot  upon  this  motion  hold  that  a  delay  of  six  months 
after  discovery  and  before  bringing  suit  would  absolutely  and 
as  matter  of  law  bar  the  plaintiffs'  action.  There  may  be 
evidentiary  facta  not  necessary  to  be  pleaded  or  properly 
pleadable  which  would  affect  tbis  question. 

Each  of  tbe  competent  and  capable  counsel  representing  the 
litigants  is  here  asserting  that  this  is  an  action  for  damages. 
We  may  suggest  that  tiiis  might  lead  to  complications  further 
on  and  alao  suggest  an  examination  of  the  following  actions 
at  law:  Isaaca  v.  Bardon,  114  Wis.  142,  89  N.  W.  913; 
Main  v.  Proclcnow,  131  Wis.  279,  111  N.  W.  608;  State  v. 
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Snyder,  66  Tex.  687,  18  S.  W.  106.  And  see  1  Pomeroy, 
£q.  JtiT.  (3d  ed.)  §  110.  In  actions  for  damagca  based  on 
inisrepreaentations  the  vendee  usually  keeps  the  property  and 
recovers  either  more  or  less  than  what  be  paid,  and  sometimes, 
but  not  neoessarily,  damages  equal  to  the  amount  which  he 
paid.  In  actions  like  Isaacs  v.  Bardon,  supra,  he  recovers  the 
amount  paid  with  interest  from  the  time  of  demand.  But  it 
may  be  tliat  the  plaintiffs  can  elect  to  take  a  lesser  measure  of 
damagjes  and  still  cany  on  their  action  as  one  for  damages  for 
deceit,  a  point  which  we  do  not  at  this  stage  of  the  action  find 
it  necessary  to  dmde. 

When  we  take  up  the  next  question  the  significance  of  these 
observations  will  appear.  Whether  or  not  this  is  a  proper 
case  for  injnnction  depends  upon  the  nature  of  the  right  as- 
serted by  plaintiffs  and  denied  \fy  defendant.  The  plaintiffs 
here  seek  to  recover  damages  equal  to  money  and  notes  paid 
and  notes  exeonted  and  not  yet  paid  to  the  defendant.  But 
the  action  being  at  law,  in  any  event  the  injunction  must  rest 
on  the  audiority  given  by  sec  3774,  Stats.  (1898).  Assum- 
ing that  it  appears  by  the  complaint  that  the  plaintiffs  are 
entitled  to  the  judgment  demanded,  yet  no  part  of  said  judg^ 
ment  demanded  consists  in  restraining  Uie  commission  or  con- 
tinuance of  any  act  whatsoever,  mudb  less  the  act  described 
in  the  statute.  Neither  does  it  appear  that  the  defendant  is 
doing,  or  threatens  or  is  about  to  do,  any  act  whatsoever  in 
violation  of  plaintiffs'  rights,  much  less  an  act  respecting  the 
subject  of  the  action  which  would  tend  to  render  plaintiffs' 
judgment  ineffectual  It  is  not  in  violation  of  plaintiffs' 
right  to  recover  damages,  which  damages  include  these  very 
unpaid  notes,  for  the  defendant  to  sell  the  notes  if  he  is  so 
disposed.  That  would  rather  emphasize  plaintiffs'  right  to 
recover  the  damages  they  claim.  Neither  would  such  act 
make  or  tend  to  make  plaintiffs'  judgment  for  damages  inef- 
fectual, but  the  contrary.  Nothing  of  thia  kind  appears  in 
the  complaint,  but  in  a  supplementary  affidavit  on  which,  to- 
Vol.  U9— 4 
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gether  with  tha  complaint,  the  restraining  order  was  issued, 
it  merely  appeared  that  "plaintiffs  are  fearful  that  the  de- 
fendant will  sell,  assign,  and  transfer  said  notes  to  third 
parties  and  said  third  parties  will  commence  actions  thereon 
against  Uie  plaintiffs."  But  if  the  defendant  does  not  sell 
or  transfer  the  notes  be  will  commence  such  actions  himself. 
The  conclusion  that  such  actions  would  result  in  annoyance 
and  irreparable  loss  and  damage  cannot  avail  against  the 
facte.  It  is  also  averred,  following  this,  that  the  defendant 
has  given  out  that  he  will  commence  and  prosecute  actions  on 
said  notes  and  contract.  This  is  more  explicit,  hut,  as  we 
have  seen,  he  was  permitted  to  come  in  by  counterclaim  in 
this  action  for  that  purpose.  Hence  this  cannot  support  the 
in j  auction.  The  plaintiffs  cannot  well  expect  to  recover 
money  damages  to  the  amount  of  the  notes  given  and  unpaid 
and  at  the  same  time  deny  the  defendant's  ownership  of  such 
notes  or  their  binding  force.  There  is  no  averment  that  de- 
fendant is  insolvent  or  tmable  to  respond  in  damages.  Upon 
snob  showing  in  a  case  of  this  kind  there  was  no  right  to  the 
continuation  of  the  remaining  portion  of  the  injunctionol  oi^ 
der  and  it  should  have  been  vacated. 

By  the  Court. — Order  reversed,  and  the  cause  remanded 
for  furdier  proceedings  according  to  law. 
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EowLANDs,  Eespondent,  vs.   CHiaA.QO  &  NoBTHWEsrBRn 

Railway  Comfaut,  Appellant 

Feirvarv  tS~Uarch  12, 1012. 

Btatntea:  Federal  and  itate:  Judicial  notice:  Fleadino:  Matter  and 
Mervant;  Railroads:  Injury  to  employee:  negligence:  Defective 
mail  crane;  Quettiotu  /or  jury:  Excetwive  damaget:  Special  ver- 
diet;  Ofnttted  factt:  Pretumption  on  appeal. 

1.  Acta  of  CongreM  are  not  foreign  laws,  and  state  courts  take  Judi- 

cial notice  of  thorn;  and,  ordlnarll7.  If  the  facts  alleged  In  the 
complaint  bring  the  case  within  a  federal  statnts,  that  la  suO- 
clent  without  pleading  the  statnte  Itself. 

2,  In  an  action  against  a  railway  company  for  personal  Injuries,  an 

allegation  that  at  the  time  ol  the  Injur;  the  plaintlS  was  em* 
ployed  by  defendant  as  a  fireman  npon  an  engine  runnlog  be- 
tween Chicago  and  Milwaukee  and  hauling  passangera,  baggage, 
and  mall,  shows  that  he  was  engaged  In  facUttatlng  Interstate 
commerce  and  hence  that  his  rights  are  referable  to  the  federal 
Emplorere'  Uablllty  Act  (86  D.  B.  Stats,  at  Large,  66,  ch.  14S, 
as  amended  April  G,  1910). 

5.  As  to  BQch  emptoyeea,  the  federal  statute  supersadaa  state  statr 

ntes  coyerlng  the  same  Held. 

4.  It  In  such  case  there  was  any  Informality  about  the  pleading,  as 
regards  the  statute,  the  remedy  of  defendant  was  by  motion  to 
make  more  definite  and  certain. 

E.  Where  the  fireman  on  an  engine,  while  leaning  out  of  the  cab 
to  view  the  track  ahead,  was  hit  by  the  arm  of  a  mall  crane, 
and  thereby  the  outer  plate  of  his  skull  was  fractured,  while 
the  inner  plate,  only  about  one  sixteenth  of  an  Inch  therefrom, 
was  not  broken,  nsdlsputed  erldence  that  the  arm  of  the  crane 
was  one  Inch  lower  than  the  standard  prescribed  by  law  was 
■nfBcIent  to  sustain  a  finding  by  the  Jury  ttiat  defendant  was 
negligent,  regardless  of  whether  there  was  any  conflict  In  the 
eTldence  as  to  the  amount  of  clearance  between  the  side  of  the 
train  and  the  end  of  the  arm. 

6.  There  being  evidence  in  such  case  that  plalntttC  had  no  knowl- 

edge of  the  mail  crane  and  had  not  before  fired  on  a  mall  train 
passing  that  point  In  the  daytime,  and  that  when  firing  on 
freight  trains  hin  attention  would  not  be  called  to  the  danger 
because  the  arm  of  the  crane  was  turned  away  when  not  In 
use,  the  questions  of  assumption  of  risk  and  contributory  neg- 
ligence were  for  the  Jury. 
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7.  An  Kward  of  IS.TOO  Is  held  not  excessive  for  an  Injury  to  a  loco- 

motive flnman  twenty-olgbt  years  of  age  and  earning  (125  a 
month.  wher«  bis  skull  was  fractured  for  a  length  of  four  and 
one-half  inches,  he  was  wholly  Incapacitated  lor  labor  tor  a 
year,  and  the  evidence  tended  to  show  that  the  tnjary  was 
permanent,  at  least  without  an  operation  tbe  benefit  from  which 
would  be  uncertain. 

8.  On  appeal,  aa  against  an  objection  that  the  verdict  Is  Informal 

and  does  not  cover  all  the  material  Issnes,  where  appellant  did 
not  at  the  trial  request  the  submission  of  any  question  which 
would  have  cured  the  defect  complained  of.  It  will  be  presumed 
tluit  the  trial  court  found  fitvorably  to  reapondent  on  any  ma- 
terial issue  not  passed  on  by  the  Jury. 

Appeal  from  a  judgment  of  Hig  circuit  conrt  for  Wauke- 
sha county :  Haetin  L.  Lueck,  Circuit  Judge.     Affirmed. 

On  the  morning  of  February  25,  1910,  plaintiff  was  in  the 
employ  of  the  defendant  company  as  a  fireman  on  a  locomo- 
tive hauling  a  combination  passenger,  ba^age,  expreaa,  and 
mail  train  from  the  city  of  Chicago  to  the  city  of  Milwaukee. 
The  train  was  a  faat  train  and  made  but  a  few  stops  between 
the  two  staticms  above  named.  At  Zion  City,  Illinois,  mail 
was  taken  aboard  while  the  train  was  traveling  at  a  high  rate 
of  speed.  For  this  purpose  there  was  constructed  at  the 
westerly  side  of  the  railway  tracks  a  mail  crane,  which  con- 
sisted of  an  upright  mast  or  standard  placed  on  a  foundation 
and  standing  perpendicularly  some  distance  from  the  near- 
est rail  of  the  track.  From  the  upper  portion  of  the  mast, 
at  a  proper  height  to  hold  the  mail  sack  in  position,  an  arm 
extended  toward  the  track,  and  from  this  arm  the  suspended 
mail  sack  was  grabbed  by  a  device  attached  to  the  aide  of  the 
mail  car.  As  the  train  approached  the  station,  plaintiff,  in 
order  to  get  a  view  ahead,  projected  his  head  out  of  the  cab 
window  and  waa  struck  by  the  arm  of  the  crane,  and  this  ac- 
tion was  brou^t  to  recover  damages  for  injuries  sustained. 
Tt  was  claimed  that  the  defendant  was  negligent  in  maintain- 
ing the  said  mail  crano  so  near  its  tracks  as  to  endanger  the 
lives  of  passengers  and  employees,  and  further,  that  the 
frame  which  inclosed  the  mast  and  which  was  intended  to  hold 
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it  in  a  vertical  position  bad  become  worn  so  that  there  w&a 
from  an  inch  and  a  half  to  two  inches  play,  which  permitted 
the  mast  to  droop  toward  the  track  when  the  crane  was  in 
nse  and  likewise  permitted  the  arm  of  the  crane  to  project 
downward  and  nearer  to  the  track  than  it  would  otherwise 
come ;  also  that  it  was  necessary  for  plaintiff  in  the  perform- 
ance of  his  duties  to  keep  a  sharp  lookout  ahead,  and  that  the 
said  crane  was  out  of  repair  and  00  situated  as  to  render  his 
place  of  work  nnsafe.  The  answer  denied  generally  the  al- 
l^ations  of  the  complaint,  alleged  oonlTibutory  negligence  on 
the  part  of  the  plaintiff,  and  further,  that,  the  injuries  hav- 
ing been  received  in  the  state  of  Illinois,  the  law  of  that  state 
was  applicaUe.  The  case  was  submitted  to  the  jury  on  a 
special  verdict,  which,  with  the  answers  thereto,  is  aa  follows : 

"(1)  At  the  time  of  the  injury  to  the  plaintiff  was  the 
mail  crane  in  question,  in  its  then  position  and  condition, 
reasonably  safe  as  r^ards  the  safety  of  defendant's  em- 
ployees wcH-king  on  the  train  {    A.  No. 

"(2)  If  you  answer  the  first  question  'No,'  then  answer 
this  question :  Was  the  working  place  of  the  plaintiff  thereby 
made  unsafe!     A.  Yes. 

"(3)  If  you  answer  the  second  question  'Yes,'  then  an- 
swer this  question :  Was  such  unsafe  working  place  the  proxi- 
mate cause  of  plaintiff's  injuries  J     A.  Yes. 

"(4)  Was  plaintiff  guilty  of  any  negligence  on  his  part 
which  contributed  proximately  to  produce  his  injuries  t 
A.  No. 

"(5)  What  sum  of  money  will  compensate  plaintiff  for  the 
damages  suffered  in  conseqiience  of  lie  injuries  received  by 
him?     A.  $8,700. 

"(6)  If  you  answer  the  fourth  question  'Yea,'  then  an- 
swer this  question:  If  the  court  shall  order  judgment  for 
plaintiff,  in  what  sum  shall  bis  damages  be  diminished  on 
account  of  the  negligence  attributable  to  the  plaintiff  i 
A.  ." 

Upon  such  verdict  judgment  was  entered  in  favor  of 
plaintiff,  from  which  judgment  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  William  0.  Wheeler, 
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attorney,  and  Edward  M.  Smart,  of  counael,  and  oral  aiga- 
meut  by  Mr.  Smart. 

For  the  respondent  there  was  a  brief  by  HoU  &  Coombs, 
attorneys,  and  E.  Merton,  of  counsel,  and  oral  argument  by 
Mr.  Merton  and  Mr.  A.  N.  Coombs, 

Babitbs,  J.  The  complaint  alleged  that  the  plaintiff  was 
a  resident  of  Wisconsin;  that  on  February  2S,  1910,  he  was 
in  the  employ  of  the  defendant  on  a  passraiger  engine  owned 
by  it  and  "used  and  operated  over  and  upon  the  lines  of  said 
defendant  company  at  and  betwe^  the  city  of  Chicago,  in 
the  state  of  Illinois,  and  the  city  of  Milwaukee,  in  the  stats 
of  Wisconsin,"  and  further,  "that  on  the  morning  of  the  25th 
day  of  Febmary,  1910,  the  plaintiff  was  employed  by  and 
working  for  said  defendant  company  in  the  capacity  of  a 
fireman  of  an  engine  which  was  then  and  there  being  used 
to  haul  a  combined  passenger,  ba^age,  express,  and  mail 
train  from  the  city  of  Chicago  northward  toward  the  city  of 
Milwaukee."  It  is  further  alleged  that  plaintiff,  while  em- 
ployed as  aforesaid,  was  injured  at  Zion  City. 

At  the  close  of  plaintiff's  case  in  chief  a  motion  was  made 
to  dismiss  the  action  because  the  complaint  was  framed  under 
the  state  statutes,  whereas  the  proof  showed  that  the  case  was 
one  "which  should  be  properly  brought  under  the  federal 
Employers'  Liability  Act."'  The  motion  was  denied  and 
such  ruling  is  assigned  as  error. 

We  think  the  facts  were  sufficiently  pleaded  to  show  that 
the  case  was  within  the  federal  statute  and  that  it  was  un- 
necessaiy  to  plead  the  statute  itself.  Acts  of  Congress  are 
not  foreign  laws  and  state  courts  take  judicial  notice  of  them. 
12  £ncy.  of  Ev.  SI,  and  cases  cited  in  note  2.  Ordinarily 
if  the  facts  alleged  bring  the  cause  of  action  within  the  terms 
of  a  federal  statute,  this  is  sufficient.  The  averment  that 
plaintiff  was  employed  as  a  fireman  on  an  engine  running 
between  Chicago  and  Milwaukee  and  hauling  passengers  and 
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mail  BhowB  that  plaintiff  was  engaged  in  facilitating  inter- 
state commerce.  Tbia  being  bo,  bis  ri^ta  were  referable  to 
the  federal  Iaw  referred  to  (36  U.  S.  Stats,  at  Large,  66, 
eh.  149,  B8  amended  April  5,  1910).  Ab  to  such  employeea, 
tbe  federal  statute  supersedes  state  statutes  covering  the  same 
field.  Second  Employers'  lAability  Caaet  (Mondoit  v.  N.  Y., 
N.  E.  &  H.  B.  Co.)  223  U.  S.  1,  32  Sup.  Ot  169 ;  State  v. 
G..  M.  <£  St.  P.  B.  Co.  186  Wis.  407, 117  N".  W.  686.  It  is 
not  claimed  tlut  the  state  oourta  have  not  jurisdiction  to  try 
actions  coming  under  tbe  statute  referred  to.  If  tbere  was 
any  informality  about  tbe  pleading,  the  remedy  of  defend- 
ant  was  a  motion  to  make  tbe  oomplatnt  more  definite  and 
certain.  It  was  not  a  case  wbere  one  cause  of  action  was 
pleaded  and  another  was  proven.  Tbe  pleader  seems  to  have 
attempted  to  state  tbe  necessary  facts  to  bring  tiie  case  witbin 
tbe  federal  law.  In  Oreitau  v.  C.  &  N.  W.  B.  Co.  113  Minn. 
418,  129  N.  W.  855,  relied  on  by  appellant,  the  plaintiff  spe- 
cifically pleaded  ch.  264,  Laws  of  Wisconsin  for  1907,  and 
based  bis  right  of  recovery  thereon,  and  the  court  held  that  it 
was  error  under  such  a  pleading  to  allow  a  recovery  under  the 
federal  law.  We  think  the  cause  is  far  afield  from  the  one 
we  have  before  na. 

Tbe  contention  most  atrenuonsly  urged  by  appellant  is 
that  tbere  was  no  evidence  of  negligence  on  its  part  Its  wit- 
ness Main  testified  that  mail  cranes  are  erected  on  a  uniform 
plan  and  that  the  standard  clearance  between  the  inside  of 
the  ball  of  the  near  rail  and  the  catch  near  tbe  end  of  the 
book  wbere  the  strap  of  the  mail  pouch  is  suspended  is  three 
feet  nine  inches.  Witness  Flynn  testified  that  the  regular 
clearance  is  three  feet  and  nine  inches  from  the  inside  of  the 
ball  of  the  rail  to  the  end  of  the  arm.  There  is  a  sli^t  dis- 
crepancy between  the  testimony  of  tbe  witnesses,  as  the  pho- 
tographs offered  indicate  that  the  hook  is  not  attached  to  the 
extreme  end  of  the  arm.  Both  witnesses  are  agreed  that  the 
standard  distance  from  tbe  top  of  the  rail  to  the  bottom  of  the 
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upper  arm  is  ten  feet  and  one  half  of  an  inch,  and  Elyim 
testified  that  the  distance  in  the  instant  case  was  one  inch 
less  than  the  standard.  It  was  also  shown,  and  is  undis- 
puted, that  the  railway  company  is  not  permitted  to  change 
this  standard  without  the  consent  of  the  United  States.  De- 
fendant contends  that  the  lateral  clearance  in  the  present 
case  was  two  and  one-half  inches  greater  than  the  standard, 
and  that  therefore  any  extra  play  which  the  mast  might  have 
had  did  not  hring  the  arm  as  close  to  the  side  of  the  train  as 
it  would  hare  come  had  the  standard  clearance  been  main- 
tained. Defendant  also  contends  that  the  uncontradicted 
proof  shows  that  the  mast  was  wedged  beck  at  the  time  plaint 
iff  was  injured.  Defendant's  witness  Flynn  made  the  <«ily 
measurements  in  reference  to  clearance  that  were  produced, 
and  it  is  argued  that,  inasmuch  as  the  other  witnesses  only 
eBtimated  the  distance,  their  evidence  raised  no  issue  on  the 
question.  However  this  may  he,  we  thinlc  there  was  evidence 
from  which  the  jury  could  find  defendant  n^ligent.  The 
demand  of  the  public  for  rapid  transit  and  frequent  mail  de- 
livery has  led  to  the  introduction  of  the  mail  crane,  and  it, 
like  other  obstructions  close  to  a  railway  track,  has  made  the 
employment  of  trainmen  more  hazardous.  Having  adopted 
a  standard  that  may  of  necessity  be  dangerous,  defendant 
bad  no  right  to  materially  increase  the  danger  by  permitting 
the  crane  to  become  out  of  repair.  The  evidence  is  undis- 
puted that  the  upper  arm  had  worked  out  of  the  mortise  in 
the  mast  three  quarters  of  an  inch.  This  bad  a  tendency  to 
throw  it  outward  and  downward,  and  no  doubt  accounts  for 
thd  fact  that  it  was  an  inch  below  the  standard  height  In 
a  situation  of  this  kind  the  departure  from  the  standard  can- 
not be  r^arded  as  trivial.  Even  an  inch  might  materially 
increase  the  danger  to  employees,  and  the  jury  might  well 
have  found  in  the  instant  case  that  the  lowering  of  the  arm 
was  the  sole  cause  of  plaintiff's  injury,  because  it  might  con- 
clude from  the  evidence  that  plaintiff  was  struck  by  the  lower 
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comer  of  the  arm.  The  outer  plate  of  the  skull  was  frac- 
tured, while  the  inner  plate,  only  about  one  sixteenth  oi  an 
inch  therefrom,  was  not  broken,  notwithstanding  the  fact 
that  it  is  much  more  frail  and  brittle  than  the  outer  plate. 
It  is  reasonabl;  certain  that,  bad  the  arm  been  an  inch  fai^ 
ther  from  plaintiff's  head,  he  would  either  have  escaped  in- 
jury or  have  been  injured  very  slightly.  So,  regitrdlesa  of 
whether  there  was  any  conflict  in  Hib  evidence  aa  to  the 
amount  of  clearance  between  the  side  of  the  train  and  llie 
end  of  the  arm,  we  think  the  undisputed  facts  in  the  case 
were  such  that  the  jury  might  have  found  the  defendant  neg- 
ligent. 

We  are  satisfied  that  the  questions  of  assumption  of  hazard 
and  of  contributory  negligence  were  jury  questions,  and  that 
the  court  cannot  say  as  a  matter  of  law  that  plaintiff  either 
assumed  the  risk  or  was  guilty  of  contributory  n^igence. 
A  review  in  extenso  of  the  evidence  on  these  questions  would 
serve  no  useful  purpose.  The  plaintiff  testified  that  he 
thrust  his  head  out  of  the  window  to  look  for  signals,  as  it 
was  his  duty  to  do,  and  that  be  had  no  knowledge  of  the  ex- 
intence  of  the  mail  crane.  He  had  not  fired  on  any  passen- 
ger train  which  ran  through  Zion  City  in  the  daytime,  until 
the  day  he  was  injured,  and  his  work  on  frei^t  trains  was 
not  calculated  to  call  bis  attention  to  the  danger  to  be  appre- 
hended from  mail  cranes,  inasmuch  as  the  arms  were  swung 
away  from  the  track  when  not  in  use  and  would  not  endan- 
ger an  employee  riding  in  the  cab  of  an  engine. 

The  jury  awarded  the  plaintiff  $8,700  damages,  and  it  is 
contended  that  the  verdict  is  excessive.  The  plaintiff  was 
about  twenty-eight  years  of  age  and  earning  $125  a  month 
at  the  time  of  the  injury.  The  injury  itself  was  serious. 
The  outer  table  of  the  skull  was  fractured  for  a  length  of 
four  and  one-half  indies.  Plaintiff  testified  that  be  was 
whoUy  incapacitated  for  labor  during  the  year  that  elapsed 
between  the  time  of  the  injury  and  the  time  of  the  trial. 
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TfaeTe  was  medical  testimon;  tending  to  show  tliat  the  injur; 
was  pennaneut,  at  least  unless  relief  could  be  secuted  hj  an 
operation,  and  it  was  a  matter  of  conjecture  whether  an  opei> 
ation  would  afford  anythiDg  more  than  temporary  relief. 
The  oaae  is  one  where  the  award  of  the  jury  should  not  be 
disturbed- 
It  is  said  tiiat  the  verdict  is  informal  and  insufficient  be- 
cause all  of  the  material  issues  in  the  case  were  not  submit- 
ted to  the  jtuy.  No  question  was  requested  which  would 
tend  to  cure  the  omissions  complained  (d.  Such  being  the 
case,  we  must  presume  that  the  court  found  in  plaintiff's  &- 
Tor  on  anj  material  issue  not  passed  on  b;  the  jury. 
By  the  Court, — Judgment  affirmed. 


State  vs.  Wadeaus  On.  Ooufast. 

,  FebmaiTf  eS~March  It,  1911. 

Orimtnat  Jaw:  IniunctUmal  order  rettrainino  infringement  of  m- 
leffed  Invalid  ttatttle:  Tiolationa  during  life  of  order:  Bubte- 
Quent  troteoution:  Jurisdiction. 

1.  The  prallmtnarj  Injunctlonal  order  Issued  In  an  action  to  t«- 

atralD  state  officials  from  eiecutlDg  a  statute  containing  penal 
provleions,  on  the  ground  that  such  statute  Is  nnconBtltutlonal, 
does  not  exempt  the  plaintiff  Irom  the  operation  of  the  law  or 
saspend  It  tm  to  blm,  and  Is  no  defense  to  a  criminal  prosecu- 
tion of  such  pl&intllt,  commenced  after  a  final  decision  uphold- 
ing the  statute  and  diesolvlng  the  Injunctlonal  order,  for  tIo-- 
latlons  of  the  lav  during  the  time  the  Injunction  was  In  force. 

2.  The  action  In  such  a  case  to  restrain  interference  with  rights 

and  property  under  an  Invalid  act  and  hence  wltbotit  authority 
of  law.  Is  an  ordinary  suit  In  equity,  not  prerogative  In  Its 
character.  That  a  circuit  court  commissioner  had  JuT-tsdlctlon 
to  Issue  the  Injonctlonal  order  therein  la  aaanmed,  but  not 
decided. 
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Cebtifhd  from  the  circuit  court  for  Sheboygan  county: 
MiOHAEL  EiBWAH,  Circuit  Judge.  Qtiestion  answered  in 
the  negaiive. 

July  31,  1909,  the  defendant  ctmrniflnced  an  action  in 
eqnity  to  enjoin  the  state  supervisor  of  inspectors  at  illomi- 
nating  oils  from  executing  oh.  363  of  the  Laws  of  1909, 
known  as  the  oil  inspection  law.  A  temporary  injunction 
was  issued  enjoining  the  state  supervisor  and  the  inspectors 
from  executing  the  law  as  against  the  defendant.  A  demoz^ 
rar  to  the  complaint  was  sustained  in  circuit  court  on  Octo- 
ber 18,  1909,  and  the  temporary  injunction  was  dissolved. 
On  appeal  to  this  court  a  decision  was  rendered  sustaining 
the  law  as  constitutional  and  affirming  die  orders  of  the  oir~ 
cnit  court  sustaining  the  demurrer  and  dissolving  the  injunc- 
tion. 

After  the  decision  <^  this  court  an  information  oontaining 
numerous  counts  was  filed  by  the  district  attorney  of  Sheboy- 
gan county  chaiging  the  defendant  with  repeated  violations 
of  the  oil  inspection  law  during  the  peifd^icy  of  the  injunc- 
tion in  the  equity  case.  The  defaidant  was  found  guilty 
upon  twenty-six  counts. 

The  trial  court,  being  in  doubt  as  to  whether  or  not  this  in- 
junctional  order  issued  in  tlie  action  by  the  defendant  against 
the  state  supervisor  of  inspectors  of  illuminating  oils  consti- 
tutes a  defense  to  this  prosecution,  certifies  the  following 
question  to  this  court: 

"Is  the  injunctional  order  issued  by  Court  Commissioner 
Syan  in  said  equity  action  a  defense  in  this  action  to  the 
criminal  prosecution  of  the  Wadhaina  Oil  Company  for  the 
violation  of  said  act  as  chained  in  said  information,  for  sales 
of  petroleum  products  made  by  said  company  during  the 
pendency  of  such  injunctional  order  and  contrary  to  the  pro- 
visions of  said  actt" 

For  the  plaintiff  the  cause  was  submitted  on  the  brief  of 
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Uie  Attorney  General  and  EviaeU  Jackson,  deputy  attorney 
general 

For  the  defendant  the  cause  waa  sulanitted  on  the  briefs  of 
Uarahutz  &  Hoffman,  attomeyB,  and  George  P.  Miller,  of 
counsel.  To  the  point  that  the  temporary  restraining  order, 
being  granted  by  a  court  of  competent  jurisdiction,  that  is, 
one  having  jurisdiction  of  the  subject  matter  and  the  parties, 
did  in  effect  suspend  the  operation  of  the  statute  as  to  the 
Wadtiama  Oil  Company  while  it  was  in  force,  they  cited 
Louisville  &  N.  R.  Co.  v.  Baalroad  Comm.  167  Fed.  944 
Central  of  Georgia  B.  Co.  v.  Railroad  Comm.  161  Fci  925 
Western  R.  of  Alabama  v.  Railroad  Comm.  171  Fed.  694 
Ex  parte  Young,  209  U.  S.  123,  28  Sup.  Ct  441 ;  Hunter  v. 
Wood,  209  U.  S.  205,  28  Sup.  Ct.  472 ;  Cotting  v.  Kansas 
City  S.  Y.  Co.  183  U.  S.  79,  22  Sup.  Ct.  30;  In  re  N eagle. 
135  U.  S.  1,  10  Sup.  Ot.  658. 

SiBBECKEB,  J.  Assuming,  without  deciding,  diat,  upon 
the  ground  that  the  oil  inspection  law  (Laws  of  1909,  ch.  363) 
was  an  invalid  act,  the  circuit  court  oommissioner  had  juris- 
diction to  make  the  injunctional  order  in  the  action  brought 
by  the  defendant  against  Edward  L.  Trai^  as  state  super- 
viaoT  of  inspectors  of  illuminating  oils  and  thereby  to  enjoin 
him  from  enforcing  the  provisions  of  the  law  providing  for 
snoh  inspection  against  the  defendant  and  from  interfering 
with  the  conduct  of  its  business  in  selling  such  oils  without 
having  had  them  inspected,  we  then  have  the  question  pre- 
sented :  Is  this  order  a  defease  to  the  prosecution  of  the  de- 
fendant criminally  for  violations  of  this  law  through  sales 
made  by  it  of  oils  not  inspected  as  required  by  such  law  dur^ 
ing  the  pendency  of  such  injunctional  order,  since  the  law 
was  challenged  as  invalid  legislation  in  the  action  wherein 
the  restraining  order  was  made  ? 

The  contention  of  the  defendant  is  that  the  defendant  is 
protected  against  lie  incurring  of  the  penalties  for  selling 
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oils  eoatnry  to  the  mandate  of  the  law  during  the  pendenc}' 
of  snch  prelimiiiary  order.  The  injunctional  order  here  in- 
volved restrained  the  oil  inspectors  from  inspecting  plaintiff's 
oils  and  from  instituting  civil  and  criminal  suite  during  it.i 
pendency.  The  order  was  nnquestionaUj  made  upon  the 
groood  that  the  court  bad  jurisdiction  within  its  equity 
powers  to  enjoin  such  prosecutions  in  order  to  protect  the 
plaintiffs  proper^  rights  anJ  because  it  deemed  that  such 
rights  would  be  imperiled  by  the  execution  of  a  void  statute 
throu^  wrongfully  subjecting  the  plaintiff  to  a  multitude  of 
civil  and  criminal  suits  and  throu^  harassing  it  to  an  extent 
that  would  amount  to  a  deprivation  of  the  right  which  entitles 
every  person  to  a  certain  remedy  in  the  law  for  the  redress 
of  injuries  he  may  receive  in  his  person  or  property.  Mil- 
wavkee  E.  B.  &  L.  Co.  v.  Bradley,  108  Wis.  467,  84  N.  W. 
870;  Joseph  Schlitz  B.  Co.  v.  Superior,  117  Wis.  297,  93 
N.  W.  1120. 

The  argument  is  made  that  whatever  protection  the  defend- 
ant would  have  under  such  an  order,  had  the  law  been  uncou- 
stitntional,  must  be  given  it  during  the  pendency  of  the  order, 
though  it  was  finally  adjudged  that  the  legislative  act  was  con- 
stitutional, and  that  it  must  result  from  this  Qmt  the  defend- 
ant, l^  force  of  the  preliminary  order,  was  exempted  from 
the  operation  of  die  statute  during  the  pendency  of  the  order. 
This  gives  an  effect  to  such  a  preliminary  restraining  order 
wholly  beyond  its  purpose  and  function.  It  is  well  recog- 
nized that  such  orders  have  been  used  and  employed  to  main- 
tain the  status  quo  of  the  righte  of  parties  and  thus  protect 
persons  against  irreparable  injuries  in  the  law.  Its  legal 
object  is  to  preserve  a  person's  property  or  rigjits  in  contro- 
versy until  a  final  adjudication  is  reached  upon  the  merits  of 
the  controversy,  but  it  does  not  in  a  legal  sense  conclude  the 
rights  of  the  parties.  The  very  nature  of  the  remedy  sug- 
gests that  it  can  have  no  other  effect  than  to  maintain  the  ex- 
isting status  of  a  party's  personal  and  property  rights  until  a 
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eourt  can  finally  adjudge  whetber  the;  would  be  imperiled. 
The  effect  thereof  is  not  to  exempt  a  person  from  the  opera- 
tion of  the  law  or  to  suspend  it  as  to  him.  It  does  no  more 
than  postpone  the  enforcement  of  the  law  until  the  rights  of 
the  persons  under  the  law  are  declared  by  a  final  judgment  of 
a  court  exercising  jurisdiction  in  the  matter.  As  declared  in 
Consolidated  V.  Workt  v.  Brew.  112  Wis.  610,  88  N.  W.  603 : 

"The  proper  function  of  such  an  order  (at  least  in  ordi- 
nary cases)  is  simply  to  restrain  the  commission  of  some  act 
or  acts  diiring  the  progress  of  the  litigation,  or,  as  otherwise 
expressed,  to  maintain  the  status  quo." 

See,  also,  Milwaukee  E.  B.  &  L.  Co.  v.  Bradley,  108  Wis. 
467,  84  N.  W.  870;  McCord  v.  Akeley,  132  Wis.  195,  111 
N,.  W.  1100;  L.  L.  <&  O.  B.  Co.  v.  Clemmans,  14  Kan.  82; 
Audemied  v.  P.  i&  B.  B.  Co.  68  Pa.  St.  370. 

It  necessarily  follows  that  Uie  defendant  was  subject  to  the 
legislative  act  during  the  pendency  of  the  preliminary  re- 
straining order  and  during  this  time  it  acted  at  its  peril  in 
committing  any  act  violating  its  provisions,  if  the  act  should 
finally  be  adjudged  to  be  a  valid  legislative  enactment  It 
therefore  follows  that  tlie  preliminary  injunctional  order  in 
the  equity  action  is  no  defense  in  this  criminal  prosecution 
against  tlie  defendant  for  violations  of  the  law,  as  alleged  in 
the  information  filed  herein,  for  sales  of  petroleum  products 
made  by  it  during  the  pendency  of  such  injunctional  order. 

Keferencee  in  defendant's  brief  to  the  litigation  embraced 
in  the  equitable  action  brought  by  it  against  the  supervisor 
of  inspectors  of  illuminating  oils  as  a  prerogative  cause  are 
erroneous.  The  action  was  manifestly  an  ordinary  suit  in 
equity  to  restrain  interference  with  rights  and  property  under 
an  invalid  act  and  hence  without  authority  of  law.  Incomt 
Tax  Cases.  148  Wis.  456,  134  K.  W.  673. 

The  question  sulnnitted  under  the  report  of  the  case  to  this 
court  pursuant  to  sec  4721,  Stats.  (1898),  must  be  answered 
in  the  negative. 

By  the  Court. — The  question  reported  is  answered  No. 
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SiOTH,  FlaintiS  in  uror,  VB.  Thb  State,  Defendant  in  error. 

FeJmiwy  IS— March  It,  191t. 

Orlminal  Jaw:  Bumlnf  iiuured  proptfrty:  VtMdUy  Of  poHcy.*  UmM- 
cenaed  company:  Autlioritv  of  Ogent:  BvUtenc*. 

1.  In  a  proBecntlon  under  we,  4406,  Stata.  (18B8),  for  wUtnlly 
bamlBg  Injarad  propertr  wlUi  Intant  to  defmud  tbo  Insurer, 
It  is  not  esaentlal  to  prove  tliat  tbe  liuunutce  was  under  a  Talld 
poller,  it  the  Insured  believed  It  to  be  valid. 

S.  Tlie  poller  la  admissible  In  evidence  in  such  a  case  without  proof 
that  the  Insurance  companr  was  Uouusd  to  do  bnslnaas  In  this 
state. 

3.  Oral  tsstlmonr  of  the  person  who  countersigned  the  poller  » 

agent  and  delivered  It,  that  he  was  the  companT's  agent,  was 
competent  to  show  his  anthorlty  In  tiiat  regard. 

4.  Failure  by  a.  foreign  Insurance  companr  to  comply  with  sec  lt46«. 

State.  (1898),--forblddlsg  tbe  writing  of  policies  except  throu^ 
agents  duly  authorised  bjr  the  Insurance  commissioner, — does 
not  relieve  the  companr  from  llaUlltr  upon  Its  policies  Issued 
contrarr  to  that  statute. 

Ekbos  to  review  a  judgment  of  tlte  municipal  court  of  Ba- 
cine  county:  Wclxxui  Smikdiho,  Jr.,  Judge.    Affirmed. 

The  plaintiff  in  error  was  convicted  of  having  violated 
see.  4405,  State.  (1898),  prescribing  punishment  for  wilfully 
burning  any  building  which  shall,  at  the  time  thereof,  be  in- 
sured against  loss  or  damage  bj  fire,  with  intent  to  injure  tlio 
insurer. 

Plaintiff  in  error  obtained  insurance,  in  due  form,  on  her 
dwelling  house,  through  an  agent  Tbe  policy  was  made  on 
a  printed  blank  aigned  by  the  officers  of  the  company  in  the 
usual  way  and  countersigned  by  such  agent  The  latter  tea- 
tiffed  without  objection,  that  he  was  such  agent  to  do  such 
business  at  the  time  the  policy  was  issued.  There  was  no  af- 
firmative evidence  as  to  whether  the  company  was  licensed  to 
do  business  in  this  state.  During  the  policy  period  the  Ifuild- 
ing  was  injured  by  fire.  Prior  thereto  a  judgment  of  fore- 
closiire  of  a  mechanic's  lien  on  tbe  building  bad  been  entered 
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and  some  proceedings  taken  in  regard  to  the  enforcement 
thereof.  Between  the  time  of  such  entr;  and  the  fire  the  ac- 
cuBed  removed  most  of  her  furniture  from  the  building  and 
ahaented  herself  therefrom,  in  general,  except  nights.  She 
had  the  policy  of  insurance  in  her  posseasion  when  the  fire 
occurred  and  retained  it  thereafter  thou^  asked  therefor. 
There  was  evidence  tending  to  prove  that  she  supposed  the  in- 
gurance  <hi  the  building  to  be  enforceable  when  the  £re  took 
place.  The  cause  waa  submitted  to  the  jury  on  the  evidence, 
resulting  in  a  conviction  and  sentence. 

The  cause  was  submitted  for  the  plaintiff  in  error  on  the 
brief  of  John  H.  Paul,  and  for  the  defendant  in  error  on  tiiat 
of  the  Attorney  Oenerai,  Eussell  Jackson,  deputy  attorney 
general,  and  WiUiam  W.  Storms,  district  attorney  for  Racine 
county. 

Mabshall,  J.  The  cause  involves  a  few  questions  which 
may  well  be  briefly  answered. 

Was  it  essential  to  prove  that  the  insurance  was  under  a 
valid  policy}  That  is  ruled  in  the  ue^tive  by  Parb  v.  State, 
143  Wis.  561,  128  K.  W.  65.  It  is  considered  that  no  time 
need  be  spent  justifying  the  decision  in  that  case.  It  may  be 
T^rded  as  now  considerately  aGBrmed. 

Did  the  court  err  in  permitting  the  insurance  policy  to  be 
received  in  evidence  without  proof  that  the  company  was  li- 
censed to  do  business  in  this  state  {  That  is  also  ruled  in  the 
negative  by  Parb  v.  State,  supra.  If  plaintiff  in  error  re- 
ceived the  policy  as  the  contract  of  the  company  and  relied 
thereon  up  to  and  inclusive  of  the  time  of  the  fire  and  pur- 
posed, at  such  time,  to  recover  thereon,  that  was  sufficient  as 
regards  the  statute,  sec.  4405.  Moreover,  as  suggested,  the 
company  was  liable  regardless  of  whether  it  offended  against 
the  statute  in  doing  business  here  without  being  licensed. 

Was  the  oral  evidence  of  the  person  who  countersigned  the 
policy  as  agent  and  delivered  it,  that  he  was  the  company's 
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agent,  competent  to  show  authority  in  that  regard}  The  fact 
of  agency  may  be  established  by  oral  testimony  of  the  agent 
where  his  appointment  is  not  in  fact  in  writing,  or  required 
to  be.  O'Oonner  v.  Hartford  F.  Ina.  Co.  31  Wis.  160;  Eoh- 
erts  V.  Northwestern  Nat.  Ins.  Co.  90  Wis.  210,  62  N.  W. 
1048.  There  is  no  written  law  requiring,  as  between  an  in- 
surance company  and  third  persons,  agency  appointments  to 
be  in  writing.  Sec  ld45e.  Stats.  (1898),  penalizes  the  doing 
of  business  by  a  foreign  insurance  company  in  this  state 
other  than  ihrou^  agents  duly  authorized  by  the  commis- 
sioner  of  insurance.  The  purpose  of  that  is  not  to  protect  in- 
surance companies.  Failure  to  comply  therewith  by  a  com- 
pany doea  not  relieve  it  from  liability  upon  its  policies  issued 
contrary  to  the  statute.  That  sufficiently  answers  the  fore- 
going questionfl  but  it  might  hare  been  well  passed  with  the 
su^estion  that  the  evidence  was  received  without  objection. 

It  ia  aaid  that  the  policy  was  void  when  the  fire  occurred 
because  of  a  provision  therein  that,  in  case  of  the  entry  of  a 
judgment  of  foreclosure  and  sale,  the  insurance  shall  become 
void.  Counsel  does  not  correctly  quote  from  the  policy. 
The  language  ia  this :  The  insurance  shall  be  void  in  case  of 
foreclosure  proceedings  "under  any  mortgage  or  trust  deed." 
There  were  no  such  proceedings.  Moreover,  it  was  sufficient 
for  the  case,  as  before  indicated,  if  plaintiff  in  error  held  the 
policy  at  the  time  of  the  fire  supposing  it  to  be  enforceable, 
and  fired  the  building  intending  to  rely  upon  the  policy  con- 
tract for  indemnity. 

Sjf  the  Court. — Judgment  affirmed. 
Voul4»— 6 
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PzYioN,  Respondent,  vs.  Mihobo  LuuBSft  &  Li,th  Oom- 
PAirr  and  others,  Appellants. 

Febmarv  tl— April  S.  1912. 

Oorporationa:  Intu^cient  ttock  •ubfcrlptton;  JfanafiemffNt;  D«  facto 
oSlcert:  Uortgaget:  Taliditv:  Consent  of  all  partUt:  Chattel 
mortoaae$:  FiUng:  ActMOl  po*aeitUm:  Logt  and  liimB«r.' 

1.  Altbongh  a  corporation  never  became  leKallr  auttiorlsecl  to  elect 
olDcers  or  to  transact  buBlaess  with  any  atbera  tlian  Ita  mem- 
bers, transfers  of  the  corporate  propertr  to  a  stockholder  aa 
security  for  the  repayment  of  moneys  adVBSDad  by  him  to  de 
facto  officers  tor  corporate  uses  are  held  to  be  valid  transfers, 
the  de  facto  officers  who  made  them  In  the  name  of  the  cor- 
poration having  been  carrylnE  on  Ita  buslnesa  In  an  Informal 
way  with  tbe  knowledge  and  consent  of  all  tke  other  stock- 
holders, and  no  rlghta  being  InvolTod  other  than  tHosa  of  per> 
sons  who  had  conaented,  either  expressly  or  Impliedly,  to 
OTerythiDg  that  waa  done. 

S.  Bawmlll  property  of  a  lumber  company  waa  leaaed  to  one  C, 
who  agreed  to  manufacture  Into  lumber  a  qnantlty  of  logs  be- 
longing to  tha  company  under  the  supervision  and  control  of 
one  P.,  who  was  to  pay  the  expenses  of  manufacture.  Tbe  logs 
were  conveyed  to  P.  as  security  for  tbe  company's  Indebted- 
ness to  him,  and  he  waa  authorlEed  to  sell  the  lumber  and, 
after  paying  tbe  expense  of  manufacture  and  tlte  Indebted- 
ness to  him,  to  return  any  aurplua  to  the  company.  BeU,  tbat 
delivery  of  the  log*  to  C.  under  the  agreement  waa  a  delivery 
to  P.,  and  Cs  posaesalon  during  the  process  of  manufacture 
waa  actual  poasesston  by  P.,  so  tliat  the  agreement,  though 
never  Hied,  vras  a  valid  chattel  mortgage  as  agalnat  a  anbM- 
quent  execution  levy. 

Apfeai.  from  a  judgmeiLt  of  the  circuit  court  for  Douglaa 
county:  Jaheb  Wioeham,  Judga     Affirmed. 

This  is  an  action  to  reform  and  foreclose  a  bill  of  sale  exe- 
cuted in  lieu  of  a  chattel  mortgage  and  covering  a  quantity 
of  logs,  also  to  foreclose  a  chattel  mortgage  upon  a  leasehold 
interest  in  lands  and  the  buildings  thereof,  and  to  enjoin  the 
defendants  Spafford  and  SvUivan  from  selling  said  property 
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upon  execution.  The  action  was  tried  by  the  court.  It  ap- 
peared by  the  evidence  that  tlie  Minong  Lumber  <&  Lath  Com' 
pony,  which  is  alleged  to  have  executed  the  securities  in  ques- 
ti<ai,  is  a  domestic  corporation  oi^^anized  by  the  execution 
and  filing  of  articles  of  incorporation  in  October,  1906,  with 
a  nominal  capital  stock  of  $10,000,  divided  into  shares  of  $1  - 
each,  the  incorporators  being  John  Y.  Qilbert,  Laura  Gilbert, 
his  wife,  and  one  Newton.  There  vrere  no  written  aubscrip- 
tions  to  the  stock.  Twenty-six  hundred  shares  were  issued 
to  John  V.  Qilbert,  360  to  Laura  Gilbert,  1,600  to  the  de- 
fendant Spafford,  and  100  to  the  plaintiff,  Peyton,  One 
share  was  sent  to  an  attorney  for  Mr.  I^ewton,  but  there  is 
nothing  to  show  that  it  ever  reached  him.  Newton  simply 
signed  the  articles  in  order  to  satisfy  the  requirement  of  the 
statute  for  three  corporators  and  does  not  appear  further  in 
the  case.  Laura  Gilbert  owned  a  Bawmill  site  near  the  vil- 
lage of  Minong,  Washburn  comity,  and  prior  to  the  organiza- 
tion of  the  corporation  John  Y.  Qilbert  had  done  consider- 
Me  work  and  furnished  material  in  getting  flowage,  prepaid 
ing  tail  races,  bringing  down  timber,  etc,  preparatory  to  the 
building  of  a  mill  and  dam,  and  he  turned  this  work  and  im- 
provements over  to  the  corporation  in  part  payment  for  his 
stock.  Spafford  kept  a  store  at  the  villaj^  of  Minong,  and 
he  paid  in  $200  in  cash  on  his  stock.  Peyton  had  a  bank  at 
Proctor,  Minnesota,  at  which  the  corporaticoi  did  its  bank- 
ing business,  and  paid  $100  for  his  stock  by  orediting  np 
$100  to  the  account  of  the  corporation.  Soon  after  the  ar- 
ticles of  incorporation  had  been  filed  Qilbert  sc^cited  Spaf- 
ford to  become  a  stockholder,  and  after  some  solicitation  he 
ccmsented,  it  being  understood  that  he  was  to  receive  $1,500 
worth  of  stock  for  $1,000.  There  were  probably  no  meet- 
ings of  the  stocUiolders  or  directors  in  a  formal  sense  ever 
hdd.  Qilbert  clsims  that  he  and  Spafford  and  Mrs.  Gilbert 
met  at  Spafford's  store,  and  that  it  was  agreed  that  he  (Gil- 
bert)  should  be  president  of  tie  corporation,  Mrs.  Gilbert 
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secretary,  and  Upafford  treaeurer,  and  that  the  three  should 
constitute  the  board  of  directors.  Spaiford  denies  that  any 
such  meeting  was  held,  but  admits  that  he  agreed  to  take 
$1,500  worth  of  stock  for  $1,000,  and  talked  matters  over 
with  Gilbert  and  understood  that  Gilbert  was  to  be  president 
and  he  himself  treasurer,  and  tiiat  Mrs.  Gilbert  was  to  be 
secretary  for  the  time  being.  Whether  any  meetings  ever 
took  place  or  not,  it  is  clear  that  a  general  understanding  was 
reached  between  the  three  persons  named  that  the  business 
was  to  be  prosecuted  by  Gilbert  and  Spafford  as  the  active 
members  of  the  concern.  In  pursuance  of  this  general  un- 
derstanding, the  work  of  building  a  small  sawmill  on  the 
mill  site  leased  from  Mrs.  Gilbert  was  actively  pushed  in  the 
late  fall  and  winter  of  1906,  Mr.  Gilbert  being  in  charge 
of  the  building  operations.  An  understanding  was  reached 
with  Mrs.  Gilbert  by  which  she  agreed  to  lease  the  site  for 
three  years  at  $120  per  year,  and  a  lease  was  drawn  to  that 
effect,  but  never  executed  by  her.  However,  possession  was 
taken  and  corporate  stock  was  issued  to  and  received  by  her 
for  $360  in  payment  of  the  three  years'  rent.  Spafford 
claims  that  be  knew  nothing  about  the  issuance  of  this  stock, 
and  that  it  was  issued  by  Gilbert  without  his  knowledge  or 
consent  In  December,  1906,  Gilbert  purchased  logs  and 
lath  bolts  for  the  mill,  and  issued  orders  in  payment  directed 
to  the  corporation  by  name,  which  were  cashed  by  Spafford 
and  sent  by  him  to  Peyton,  who  returned  the  cash  thereon  to 
Spafford  and  charged  the  amounts  to  the  corporation  on  his 
books.  Spafford  paid  for  the  sawmill  machinery.  Spaf- 
ford bou^t  the  first  boiler  and  engina  January  9,  1907, 
Gilbert  and  wife  gave  plaintifF  a  mortgage  on  two  lots  owned 
by  them  io  Proctor  Knott,  Minnesota,  for  $2,000,  as  security 
for  advances  made  and  to  be  made.  Prior  to  March  5,  1907, 
Mr.  Peyton  had  advanced  about  $2,000  by  way  of  cashing 
orders  for  logs.  On  that  date  J.  V.  Gilbert  and  wife,  claim- 
ing to  act  as  president  and  secretary  of  flie  corporation,  gave 
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to  plaintiff  a  bill  of  sale  of  200,000  feet  of  jack  pine  timber 
as  security  for  the  existing  indebtedness.  This  is  the  first 
instrument  involved  in  this  acUon.  It  is  admitted  that  bv 
mistake  it  described  the  timber  as  on  the  N.  E.  ^  of  the 
N.  E.  ^  of  section  22,  when  in  fact  it  was  on  the  N.  W.  i 
of  the  N.  W.  2  of  said  section,  and  this  is  the  respect  in 
which  reformation  is  asked  in  this  action.  Mr.  and  Mrs. 
Gilbert  testified  that  this  bill  of  sale  was  pveo.  after  a  con- 
ference with  Spafford  and  with  his  consent,  but  this  was  de- 
nied by  Spafford.  Subsequently  other  logs  were  purchased 
and  paid  for  by  orders  cashed  by  Spafford  and  Peyton  and 
mixed  with  the  logs  covered  by  the  bill  of  sale.  To  the 
knowledge  of  Peyton  and  with  his  acquiescence,  the  bill  of 
sale  was  duly  filed  in  the  proper  office  March  12,  1907.  In 
May,  1907,  sawing  of  logs  and  lath  bolts  began  under  the 
active  management  of  Gilbert,  and  sales  began  to  be  made. 
Some  80,000  feet  were  sold,  and  half  of  it  sold  and  shipped 
out  and  the  money  received  by  Spafford.  There  was  an  acci- 
dent to  the  boiler  in  June  which  delayed  sawing  for  a  time, 
and  another  boiler  was  installed  in  August  and  sawing  was 
continued  imtil  the  pood  froze  up.  Spafford  actively  as- 
sisted in  the  sale  of  the  product,  advanced  money  to  carry  on 
the  business,  and  went  to  the  mill  weekly  to  see  how  matters 
were  progressing.  December  10,  1907,  Gilbert  and  wife, 
acting  as  president  and  secretary  of  the  corporation,  executed 
on  behalf  of  the  corporation  a  mortgage  covering  the  lease- 
hold interest  of  the  corporation  in  the  sawmill  property  and 
the  buildings  thereon  to  the  plaintiff  to  secure  all  indebted- 
ness of  the  corporation  as  t^e  same  should  mature,  not  ex- 
ceeding $5,000  at  any  one  time.  The  Gilberts  claimed  that 
this  mortgage  was  executed  after  consultation  with  Mr.  Spaf- 
ford and  with  his  consent,  but  Spafford  denied  this.  This 
mortgage  was  duly  recorded  January  25,  1908.  The  court 
found  that  the  corporation  was  insolvent  at  the  time  it  was 
executed.     January  17,  1908,  Mr.  and  Mrs.  Gilbert,  acting 
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as  president  and  secretary  of  the  corporation,  gave  the  plaint- 
iff in  the  name  of  the  corporation  two  notes  for  $1,500  and 
$2,267.34,  respectiTel;,  representing  the  amount  Uiat  Pey- 
ton had  advanced  to  the  corporati<Hi  np  to  that  time  These 
notes  included  $208.7&  for  discount,  so  called,  in  excess  of 
interest  August  25,  1908,  a  written  agreement  was  entered 
into  between  the  plaintiff,  Mr.  and  Mrs.  Gilbert,  claiming  to 
act  for  the  corporation,  and  one  Caleson,  which  recited  the 
indebtedness  of  the  Mitumg  I/utnber  £  Lath  Company  to 
Mr.  Peyton  of  $3,767.34  and  that  the  company  wbb  tmable 
to  pay  the  same,  but  that  the  company  had  a  large  quantity 
of  jack  pine  logs  which  it  was  desirous  of  manufacturing 
into  lumber,  but  had  no  capital  to  pay  for  manufacturing  the 
same,  and  that  Oaleson  had  offered  to  manufacture  the  logs 
into  lumber  and  lath,  provided  provision  was  made  for  the 
payment  of  agreed  price  for  manufacturing,  and  that  there- 
fore the  Mitumg  Lutn^er  &  Lath  Company  leased  to  Eli  Oale- 
son the  miU  plant  of  the  property,  together  with  the  tools  and 
appliances,  until  the  Slst  day  of  December,  1908,  at  which 
time  Eli  Caleson  was  to  deliver  up  the  premises  quietly  and 
peaceably,  and  that  on  the  IStb  day  of  each  mtmth  Oaleson 
was  to  submit  to  Peyton  hia  pay  roll  for  the  labor  employed 
in  the  manufacture,  and,  if  satisfied  with  the  correctness  of 
the  pay  roll,  Peyton  was  to  pay  the  same,  and  upon  the  ochu- 
pletion  of  the  manufacture  Peyton  was  to  pay  Oaleson  the 
Imlance  of  compensation,  if  any,  at  $4  a  thousand  for  lum- 
ber and  $1  a  thousand  for  lath.  The  agreement  recited  that 
it  was  in  no  way  to  affect  the  bill  of  sale  of  the  1<^  thereto- 
fore givrai  to  Peyton,  but  was  given  in  addition  to  said  bill 
of  sale;  and,  for  the  purpose  of  carrying  out  the  agreement, 
the  Minong  Lwmber  <£  Laih  Company  granted,  bargained, 
sold,  transferred,  and  conveyed  to  Peyton  the  logs  and  the 
lath  and  lumber  that  might  be  manufactured  therefrom,  and 
authorised  Peyton  to  sell  the  lumber  and  lath  for  such  price, 
at  such  times,  and  in  such  quantities  as  he  deemed  best,  and 
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out  of  the  proceeds  of  the  sale  to  pay,  first,  all  expenses  con- 
oected  with  the  manufacture  and  sale  of  the  lumber  and  lath, 
and,  aecxmd,  all  indebtedness  due  and  owing  him  from  tiie 
Mimmg  Lumber  &  Laih  Company,  and  the  balance,  if  any, 
to  be  paid  over  to  the  Minong  Lumber  S  Laih  Company, 
The  lumber  was  to  be  insnied  for  die  benefit  of  all  the  par- 
ties as  th^r  interest  might  appear. 

The  Qilberts  testified  that  Spafford  knew  of  and  oon- 
sented  to  the  mnUng  of  this  agreement  before  its  execution, 
bat  Spafford  testified  that  he  knew  nothing  about  it  till  after 
its  execution,  and  immediately  protested  against  it  when  in- 
formed of  it.  The  corporation  was  insolvent  when  this  agree- 
ment was  made.  Under  this  agreement  OalesoQ  took  poe- 
seesion  of  the  logs  and  the  mill  early  in  September,  1908, 
and  began  sawing,  and  finished  the  same,  except  an  insig- 
nificant amount,  some  time  in  December,  the  date  not  being 
definitely  fixed  by  the  evidence.  The  plaintiff  paid  for  the 
manufacturing  done  1:^  Caleson  $694.80  over  and  above  all 
reoeiptB,  and  also  paid  for  insurance  and  repairs  on  the  mill 
$164.39,  making  a  total  net  outlay  of  $859.19  under  the 
terms  of  the  Caleaon  contract  October  27,  1908,  the  de- 
fendant Spafford  commenced  an  action  against  the  corpora- 
tion for  advauoes  of  cash  made  by  him,  and  on  December  1, 
1908,  obtaiiied  judgment  for  $6,066.43  damages  and  costs. 
Execution  being  issued  npon  this  judgment,  the  defendant 
Sullivan,  as  sheriff  of  Washburn  county,  at  some  time  be- 
tween December  1st  and  9th  levied  upon  tiiie  lumber,  lath, 
and  bnildinga  involved  in  this  action.  This  action  was  be- 
gun December  23,  1908.  Under  stipulation  of  the  parties 
the  entire  property  was  placed  in  the  hands  of  the  plaintiff 
to  be  sold,  the  proceeds  to  take  the  place  of  the  property  itself 
and  abide  the  judgment  of  the  court,  and  nearly  all  of  it  has 
been  sold,  and  the  sum  of  $1,625.72  realized  therefrom. 

The  court  found  that  the  bill  of  sale,  chattel  mortgage,  and 
the  so-called  Caleson  contract  were  all  duly  exeonted  by  the 
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authorized  agents  of  Uie  corporatioD,  and  were  valid;  that  the 
plaintiff  took  actual  possession  of  the  property  under  the 
Caleeon  contract  immediately  after  ita  execution,  and  that 
consequently  it  was  valid  as  a  chattel  mortage ;  that  the  bill 
of  sale  should  be  reformed  as  prayed ;  and  that  the  plaintiff 
was  entitled  to  judgment  of  foreclosure  and  sale  of  the  prop- 
erty in  dispute  by  virtue  of  the  said  securities  and  to  priority 
over  the  execution  levy  of  the  defendant  Spafford.  From 
judgment  in  accordance  with  this  finding  the  defendants  ap- 
peal. 

For  the  appellants  there  was  a  brief  by  Grace,  EudnaU  <£ 
Fridley  and  L.  H.  Mead,  and  oral  a^ument  by  Geo.  B.  Hvd- 
nalL 

For  the  respondent  there  was  a  brief  by  Luae,  PoweU  <£ 
Luse,  and  oral  argument  by  L.  K.  Luae. 

WiNBLOw,  C.  J.  The  Minong  Lumber  &  Laih  Compear 
had  an  authorized  capital  stock  of  10,000  shares.  Under 
the  most  favoraUe  view  of  the  evidence  only  4,561  of  these 
shares  were  ever  subscribed  for,  hence  the  corporation  was 
never  authorized  to  transact  business  with  any  others  than 
its  members,  it  could  have  no  meetings,  elect  no  officers,  and 
its  affairs  could  only  be  legally  directed  by  the  signers  of  its 
articles  of  incorporation.  However,  it  became  a  legal  cor- 
poration by  virtue  of  the  due  execution,  recording,  and  filing 
of  its  articles  of  incorporation,  and  it  afterwards  acquired 
property,  and  the  questions  arising  here  are  simply  whether 
certaid  attempted  transfers  of  that  property  as  security  for ' 
the  repayment  of  moneys  advanced  to  de  facto  officers  of  tiie 
corporation  for  corporate  uses  are  valid  transfers. 

If  the  question  arose  between  creditors  oi  a.  de  facto  cor- 
poration on  the  one  side  and  its  officers  or  stockholders  upon 
the  other,  there  mi^t  be  some  serious  difficulties  presented, 
but  it  does  not  so  arise.  The  contending  parties  here  were 
both  stockholders  in  the  corporation,  and  knew  all  the  facts 
not  only  as  to  the  amount  of  stock  issued,  but  as  to  the  in- 
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formsl  way  is  which  the  busineee  was  carried  on.  The  evi- 
d^kce  ahowB  that  J.  V.  Gilbert,  Laura  L.  Gilbert,  Frank 
Spafford,  and  H.  H.  Peyton  were  the  sole  persona  beneficially 
interested  as  stoclcholdera  in  this  corporation,  for  the  one  d(A- 
lar  interest  of  Mr.  Newton,  who  signed  the  articles  simply 
as  a  matter  of  conveuieDce  and  haa  not  been  heard  of  since, 
may  properly  be  treated  as  negli^Ue.  The  four  peopk 
above  named  by  general  consent  carried  on  the  businees  of 
the  corporation  during  its  whole  brief  and  troubled  existenea 
in  entire  disregard  of  any  statutory  provisions,  and  in  fact 
witiiout  attempting  to  observe  the  most  familiar  and  usual 
methods  of  transacting  corporate  business.  It  is  true  that 
they  used  the  corporate  name ;  Mr.  Gilbert  called  and  signed 
himself  president;  Mr.  Spafford  called  and  signed  himself 
treasurer,  and  Mrs.  Gilbert  in  the  same  way  rejoiced  in  Uie 
title  of  secretary.  Letter-heads  and  bill-heads  and  checks 
flourished  the  imposing  corporate  name  of  the  ccoicem,  but 
there  was  little  else  to  indicate  that  any  of  the  parties  had 
the  idea  tiiat  the  corporate  name  was  more  than  a  mere  figure- 
head. Mr.  Spajford's  testimony  shows  this  to  be  the  case 
more  clearly  than  that  of  any  of  the  other  parties.  He  never 
apparently  treated  the  corporation  idea  seriously;  he  never 
read  through  the  articles  of  incorporation ;  he  didn't  know  he 
was  doing  business  with  Mr.  Gilbert  for  the  corporation,  or 
that  he  was  doing  it  as  treasurer ;  he  never  attended  or  heard 
of  a  meeting  of  stockholders  or  directors ;  Gilbert  said  he  was 
going  to  be  president  and  he  (Spafford)  said  nothing  about 
it, — "thin^  were  moving  pretty  fast  and  we  did  this  by  com- 
mon consent;  did  a  lot  of  business  in  an  informal  way."  It 
is  certainly  true  that  the  corporation  did,  in  this  informal 
way,  considerable  businees.  It  erected  a  sawmill,  bought 
1<^,  manufactured  80,000  feet  of  lumber,  contracted  debto 
aggregating  nearly  $10,000,  and  had  several  thousand  dollars 
worth  of  logs  and  material  on  hand  when  the  Caleson  con- 
tract was  made. 

We  can  reach  no  conclusion  except  that  all  parties  con- 
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sented  to  the  doing  of  the  business  in  just  the  way  it  was 
done ;  that  it  was  in  fact  r^arded  hj  all  parties  rather  as  a. 
partnership  between  Gilbert  and  Spafford,  with  Mrs.  Gilbert 
as  a  nominal  secretary  and  Mr.  Peyton  as  a  friendly  banker 
with  a  slight  interest,  than  as  a  real  corporation. 

Were  wo  to  paaa  upon  the  question  as  an  original  one  we 
shonld  have  no  difficnity  in  reaching  the  conclusion  that 
Mr.  Spafford,  by  his  acts  and  general  conduct,  to  all  intents 
and  pnrposee  consented  that  business  should  be  done  just  as 
it  was  done,  and  that  Ur.  Gilbert  should  manage  the  afFair« 
of  the  business,  make  loans  and  give  securities  upon  the  cor- 
porate property.  Apart  frtnn  this,  howerer,  is  the  testimony 
ef  both  the  Gilberts  to  die  effect  that  Spafford  was  consulted 
before  the  ezeontion  of  the  various  securities  in  litigation 
here,  and  consented  to  them,  and  the  finding  of  the  court  to 
the  effect  that  the  three  instruments  were  executed  and  deliv- 
ered by  the  authorized  agents  of  the  company.  We  oonstme 
this  finding  to  mean  that  the  Gilberts  became  such  agents 
by  cons^t  of  the  parties  interested,  especially  in  view  of  the 
fact  that  in  the  opinion  filed  by  the  trial  court  he  places  hie 
decision  as  to  the  validity  of  the  contracts  upon  the  ground 
that  the  corporation  transacted  its  business  in  the  manner  in 
which  it  did  with  the  knowledge  and  consent  of  all  its  stock- 
holders. In  this  view  of  the  case  we  do  not  reach  the  nu- 
merous and  doubtful  questions  as  to  tiie  powers  ot  de  facto 
officers  of  corporations,  or  the  validity  of  transfers  of  prop- 
erty made  by  insolvent  corporations  on  the  verge  of  collapse. 
Where  a  number  of  people  are  jointly  interested  in  the  same 
enterprise  they  may,  by  consent,  do  many  things  which  will 
be  entirely  valid  and  binding  as  between  themselves  which 
would  not  stand  for  a  moment  if  the  rights  of  third  parties 
were  involved.  In  this  case  the  only  rights  involved  are  the 
ri^te  of  persons  who  have  consented  either  impliedly  or  ex- 
pressly to  everything  that  has  bean  done,  and  they  cannot 
now  be  heard  to  complain. 
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One  further  question  of  some  difficulty  is  presented.  The 
Caleson  contract  mode  August  26,  1908,  waa  never  filed  in 
the  town  clerk's  office,  and  hence  cannot  have  effect  as  a  chat- 
tel mortgage  as  agaiast  the  levy  made  under  the  Spafford  ene- 
ention,  unleas  actual  poesessioo  of  the  property  was  taken  by 
the  plaintiff  prior  to  the  levy. 

The  complaint  aUegea  tliat  possession  of  the  whole  property 
was  taken  by  the  plaintiff  on  or  about  August  25,  1908,  and 
has  ever  since  been  retained.  The  answer  of  the  defendant 
Spafford  all^;e8  "that  neither  tlie  plaintiff  nor  Eli  Caleeon 
ever  had  peaceable  poasession  ...  of  the  mill,  logs,  or  lum- 
ber, bat  tliat  poBBeesion  was  taken  and  held  against  the  pro- 
test of  the  defendant  Frank  Spafford,  and  not  otiierwiae." 
This  seems  to  be  an  admission  that  possession  was  in  fact 
taken  and  held  by  the  plaintiff ;  but,  as  the  corporation  itself 
is  a  party  appellant  and  made  answer  denying  the  allegation 
of  possession,  it  seems  necessary  to  consider  the  question  on 
the  evidaice.  The  court  below  concluded  that  Caleaon's  pos- 
session, taken  early  in  September  and  retained  until  some 
time  in  December  when  the  sheriff  made  hia  levy  under  the 
Spafford  execution,  was  in  legal  effect  tiie  possession  of  Pey- 
ton. It  aeeme  to  us  that  this  conclusion  was  correct.  Ey 
the  Caleson  contract  the  whole  mill  property  was  leased  to 
Caleson  until  December  31,  1908,  and  the  entire  stock  of  logs 
and  lath  ui  hand  was  conveyed  to  Peyton  as  security  for  the 
ccHnpanys  indebtedness  to  him,  and  Caleson  was  authorized 
to  manufacture  the  logs  into  lumber  and  lath  under  the  su- 
pervision and  control  of  Peyton,  who  was  to  pay  the  expenses 
of  manufacture  and  then  pay  the  indebtedness  to  himself, 
after  which  any  balance  remaining  was  to  be  paid  by  him  to 
the  corporation.  As  matter  of  fact  there  was  practically  no 
possibili^  of  there  being  any  surplus  to  be  returned  to  the 
corporation.  The  whole  beneficial  interest  in  the  logs  was 
vested  in  Peyion,  and  he  was  given  absolute  control  over 
them,  Caleson  being  in  actual  possession  as  his  agent  or  bailee 
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for  hire.  The  property  was  not  capable  of  manual  delivery, 
and  we  think  that  the  deliT«ry  of  the  same  to  Caleeon  for  the 
purpose  of  maiiuf acturing  the  logs  into  lumber  for  the  benefit 
of  Peyton  and  under  his  control  must  lo^cally  be  considered 
as  a  delirery  to  Peyton,  and  that  Caleson's  pceBesaioQ  during 
such  manufacture  must  be  considered  as  Peyton's  poBseesion. 
By  the  Court. — Judgment  affirmed, 

YiHJB,  J.,  took  no  part 


Statx  bz  bbcl.  Lake  Nbbaoauok  Iob  Comfaitt,  Bespond- 
ent,  T8.  McPhks,  Village  Clerk,  Appellant. 

February  Zf— April  5,  im. 

T<uMUm:  J>«riOHaI  property:  Ice  cut  and  ttorei:  Wkere  to  1>e  at- 
Menei:  Statutet:  Cotutmction:  Amendment:  Boor4  of  revievi; 
ToJuotlon. 

1.  Ice  cut  and  stored  in  an  Ice  bonse  Is  a  coiiimodlt7  audita  as- 

■essable  as  personal  propert}'. 

2.  The  omission,  in  the  later  amendments  to  tec.  1040,  Stats,  (br 

ch.  191,  Laws  of  1901,  and  ch.  TO,  Laws  of  1909),  of  the  speclflc 
reference  to  "ice  cut  and  stored"  which  had  been  inserted  In 
tliat  section  by  ch.  346,  Laws  of  1899,  did  not  indicate  an  in- 
tention to  exempt  such  ice  from  taxation,  because  sec  1036, 
Qtata.  (Laws  of  1S99,  ch.  346),  classifrlQK  sncb  lee  as  personal 
property,  and  the  broad  requirements  of  sec  1040  aa  to  the 
assessment  of  all  persona)  property,  renuUned  unchanged. 

3.  Such  ice  Is  to  be  assessed  in  the  district  where  located,  under 

the  third  sentence  of  sec.  1040,  Stats.  (Iaws  of  1909,  ch.  TO), 
If  kept  there  for  sale,  even  though  the  owner  resides  In  an- 
other district  and  negotiates  sales  In  that  other  district,  mak- 
ing shipments  by  rail  from  the  place  where  the  Ice  Is  located 
to  purchasers  In  other  parts  of  this  state  or  In  other  states. 

4.  If  not  kept  for  sale  In  the  district  where  located,  such  ice  is 

nevertheless  taxable  in  that  district,  under  the  fifth  s 
of  sec.  1040,  Stats.  (Laws  of  1909,  ch.  TO). 
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G.  A  mere  opinion  of  the  owner  with  reference  to  tbe  value  ol 
personal  property,  unsupported  by  facte  or  circumstances  and 
coupled  with  eTaelve  answers  as  to  the  quantity  and  market 
value,  does  not  so  nullify  the  valuation  of  an  aeeewor  that 
the  board  of  review  U  without  JurlsdlcUon  to  conttrm  the  lat- 
ter. 

Appeal  from  a  judgment  of  the  circuit  court  for  Douglas 
county:  FaA.iiK  A.  Bobs,  Circuit  Judge.    Reversed, 

Tbe  appeal  is  from  a  judgment  reversing  an  asBesBment 
upon  the  personal  property  of  relator. 

Por  the  appellant  there  was  a  brief  by  (Trace  <£  Httdtudl, 
and  oral  argument  by  Oeo.  B.  Hvdnall. 

C.  R.  Fridiey,  for  the  respondent. 

Tiiixizf,  J.  The  relator  is  a  domestic  corporation  having 
its  principal  office  and  place  of  buaineas  in  the  city  of  Su- 
perior and  having  on  May  1,  1911,  an  ice  house  containing 
some  9,000  tons  of  ice  in  the  village  of  Nebagamon.  This 
ice  was  assessed  for  taxation  by  the  village  assessor  at  a  valu- 
ation of  $4,000  and  so  placed  upon  the  assessment  roll  of  the 
village.  The  president  of  the  relator  appeared  before  the 
board  of  review  and  testified  that  the  value  of  Ihe  ice  in  ques- 
tion on  May  Ist  was  $1,825.25;  that  there  waa  no  market 
price  on  May  1st;  that  the  relator  put  up  7,952  tons;  that 
at  the  time  of  taking  the  ice  out  of  the  lake  it  was  worth 
twenty-five  cents  per  ton  on  board  cars;  that  the  capacity  of 
the  ice  houses  was  1,400  tons  (14,000?)  if  filled  up,  but  they 
were  not  filled  up ;  the  buildings  were  142  by  200  feet  with 
twenty-eight  foot  posts.  There  was  some  evidence  taken  that 
the  relator  sold  ice  in  small  quantities  from  these  ice  houses 
at  ten  cents  per  hundred  pounds;  also  evidence  relating  to 
the  capacity  of  the  ice  houses  and  to  what  extent  they  were 
filled  and  the  number  of  tons  therein.  The  board  of  review 
confirmed  the  assessor's  valuation,  and  upon  this  writ  of  cer- 
tiorari the  circuit  court  reversed  this  action  of  the  board. 
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The  appellant  contends  (a)  that  the  ice  was  properly  ae- 
Besaable  in  the  village  notwithstanding  the  location  of  the 
principal  office  and  place  of  business  of  the  relator  was  else- 
where; (b)  that  the  relator  offered  no  evidence  sufficient  to 
overthrow  Hie  assessor's  valuation  and  require  the  board  to 
accept  the  relator's  valuation  in  preference  to  that  of  the  as- 
sessor. Prior  to  die  amendments  hereinafter  considered, 
sec.  1036,  Stats.  (1898),  defined  personal  property  to  in- 
clude, amcmg  other  things  there  specified,  "all  gooda,  wares, 
merchandise,  chattels,  moneys  and  efEecta,  of  any  nature  or 
description,  having  any  real  or  marketable  value."  Sec  1040, 
Id.,  related  to  the  place  of  assessment,  and  while  the  statutes 
stood  thus  they  received  a  construction  which  would  warrant 
this  ice,  if  personal  property,  being  assessed  in  the  village  if 
it  was  kept  there  for  sale  and  shipment  by  railroad  to  other 
places,  although  the  sales  were  made  in  Superior.  Valen- 
tine-Clark Co.  V.  Shmcmo  Co.  120  Wis.  310,  97  N.  W.  915 ; 
Torrey  v.  Shawano  Go.  79  Wis.  162,  48  N.  W.  246;  Sanford 
V.  Spencer,  62  Wis,  230,  22  N.  W.  465 ;  Mitchell  v.  Plover, 
6S  Wis.  648,  11  N.  W.  27.  That  ice  stored  in  an  ice  house 
is  a  commodity  can  hardly  be  doubted.  See  Coumoditt, 
2  Words  &  Phrases,  1309.  There  is  nothing  in  the  evidrace 
before  Uie  board  or  in  the  relation  for  the  writ  to  show 
whether  the  ice  was  kept  at  the  ice  houses  for  sale,  ezo^t  that 
it  appears  that  during  Kay,  June,  and  July  relator  shipped, 
109  carloads  therefrom,  but  to  whom  does  not  appear.  So 
diat  under  the  law  as  it  stood  in  the  Statutes  of  1898  there 
was  nothing  affirmatively  shown  to  impeach  the  assessment 
as  made  in  the  wrong  district.  The  construction  given  to 
see.  1040,  Stats.  (1898),  prior  to  the  amendmetfts  out  of 
which  the  present  controversy  arose  is  important  to  keep  in 
mind  in  order  to  properly  weigh  the  legal  effect  of  such 
amendments.  There  can  be  and  there  is  no  question  that  the 
ice  is  assessable  as  persona]  property.  That  being  so  we  most 
examine  sec.  1040,  as  amended  by  ch.  70,  Laws  of  1909,  to 
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find  the  place  of  assessment.  It  is  not  the  property  of  a  non* 
resident  or  foreign  eorporation  and  therefore  mtist  fall  within 
the  first  sentence  of  the  section,  which  reads:  "AU  personal 
property  shall  be  assessed  in  the  assessment  district  where  Uie 
owner  resides,  except  as  otherwise  provided;"  or  it  must  fall 
within  the  third  sentence  of  tlie  section,  which  reads :  "Mer- 
chants' goods,  wares,  ocnninodities  kept  for  sale,  tools  and  ma- 
cbineiy,  manofactQiers*  stock,  buildings  on  leased  land  when 
Boeb  buildings  are  personal  property,  farm  implements,  cord 
wood,  live  stock,  and  farm  products,  excepting  grain  in  ware- 
house, shall  be  assessed  in  tlie  district  where  located;"  or 
within  the  fifth  sentence  of  the  section,  whioh  now  reads: 
"Saw  l<^s,  timber,  railroad  ties,  lumber,  and  other  articles, 
not  being  manufacturers'  stock,  shall  be  assessed  in  tlie  dis- 
trict where  located." 

Prior  to  the  enactment  of  ch.  70,  Laws  of  1909,  controvei^ 
siee  arose  in  several  of  the  above  cases  with  reference  to 
\^ether  certain  personal  property  was  assessable  nnder  the 
third  or  fifth  sentence  above  qnoted,  because  the  fifth  sentence 
at  that  time  required  the  property  therein  described  to  be  as- 
sessed where  the  owner  or  agent  having  tiie  same  in  t^iarge  re- 
sided. The  construction  of  sec.  1040  substantially  as  it  reads 
in  the  Statutes  of  1898  was  settied  in  several  particulars: 
( 1 )  That  the  exception  made  in  the  first  sentence  above  quoted 
took  out  of  that  part  of  the  statute  all  personal  property  which 
was  properly  described  as  "merchants'  goods,  wares,  and  com- 
modities kept  for  sale."  Anything  falling  within  this  de- 
scription was  sot  included  within  the  first  sentence,  require 
Log  personal  property  to  be  assessed  where  the  owner  resides. 
MitcheU  v.  Plover,  53  Wis.  648,  11  N.  W.  27.  (2)  That  the 
Sith  sentence  was  intended  to  cover  only  personal  property  of 
the  kind  therein  described  which  was  not  kept  at  the  place 
specified  for  sale,  and  was  also  taken  out  of  the  first  sentence 
by  the  exception  therein  contained,  (3)  That  the  use  of  a 
specific  description  of  property  in  the  fiith  sentence,  instead 
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of  tlie  more  general  deBcription  in  tlie  third  sentence,  did  not 
take  the  property  so  mentioned  out  of  the  purview  of  the  third 
sentence,  provided  such  property  was  within  the  broader  and 
more  general  temu  of  the  third  s^itence  and  waa  kept  for  sale. 
Ibid.;  Wa^bum  v.  O^hosh,  60  Wis.  453,  19  N.  W.  364. 
(4)  That  person&l  property  is  kept  for  sale  in  the  district 
where  it  ifl  located  notwithstanding  the  owner  resides  in  an- 
other district  and  negotiates  the  sales  in  that  other  district  but 
delivers  from  the  district  where  the  property  is  located  to  pur- 
chasers in  different  parts  of  this  state  or  in  other  states.  Vol- 
eniine-Clark  Co.  v.  Shawano  Co.  120  Wis.  310,  97  N.  W. 
915 ;  Torrey  v.  Shawmo  Co.  79  Wia.  152,  48  N.  W.  246. 

While  the  law  stood  thus,  oh.  34fl,  Laws  of  1899,  amended 
both  sees.  1036  and  1040,  Stats.  (1898),  the  former  by  insert- 
ing among  the  eniunerated  articles  constituting  personal  prop- 
erty "ice  cot  and  stored  for  use,  sale  or  shipment,"  and  the 
latter  by  inserting  in  tiie  third  sentence  above  quoted,  after  the 
words  "commodities  kept  for  sale,"  the  words  "ice  cut  and 
stored."  This  left  such  ice  certainly  assessable  in  the  district 
where  located.  Ch.  191,  Laws  of  1901,  purported  to  amend 
sec  1040,  Stats.  (1898),  by  inserting  after  the  words  "manu- 
facturers' stock,"  in  the  third  sentence  above  quoted,  the 
words  "buildings  on  leased  lands,  when  such  buildings  are 
personal  property,"  so  that  said  section  when  amended  shall 
read  as  follows,  ete.  The  amendment  was  incorporated  into 
the  statute  without  noticing  or  carrying  in  the  amendment  of 
Uie  same  section  by  ch.  346,  Laws  of  1899,  thus  omitting  all 
specific  reference  to  ice.  There  waa  no  repealing  clause,  spe- 
cial or  general,  in  this  act  of  1901. 

The  neit  amendment  waa  by  ch.  70,  Laws  of  1909,  which 
purported  to  amend  sec.  1040,  Stats.  (1898),  to  read,  ete., 
here  rewriting  the  whole  section  but  not  noticing  either  the 
amendment  of  1899  or  the  amendment  of  1901  above  referred 
to.  There  was  no  repealing  clause  in  this  act.  As  thus  re- 
written in  the  amendment  all  specific  reference  to  ice  waa 
omitted,  and  this  amendment  expressly  changed  the  place  of 
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aasesament  of  the  property  described  in  the  £fth  seutence  of 
sec  1040  from  the  district  in  which  the  owner  resides  to  the 
district  in  which  the  property  was  located.  Dropping  out  all 
reference  to  ice  in  these  amendments  cannot  be  held  indica- 
tiro  of  an  intention  to  exempt  ice  from  taxation,  because  the 
amendment  to  sec  1036  above  referred  to,  in  which  ice  "cut 
and  stored"  is  classified  as  personal  property,  remained  im- 
cfaanged,  and  tiie  broad  requirements  of  sec.  1040,  requiring 
all  personal  property  to  be  assessed  in  some  assessmoit  dia- 
trict,  remaLned  unchanged.  Nordean  v.  M.,  Si.  P.  <&  8.  8. 
M,  B.  Co.  148  Wis.  627,  135  N.  W.  150.  The  ice  cut  and 
stored,  with  reference  to  its  place  of  assessment,  must  there- 
fore fall  within  the  first,  third,  or  fifUi  sentences  above  quoted. 
Dropping  the  words  relating  to  ice  out  by  amendment  could 
have  this  effect,  no  more.  The  third  and  fifth  sentences  as 
they  now  read  specify  the  same  place  for  assessment,  namely, 
the  district  in  which  the  property  is  located.  This  eliminates 
everything  but  the  question  whether  or  not  the  ice  comes 
within  the  first  sentence.  It  never  was  within  that  sentence. 
That  sentence  by  ite  form  continually  casts  it  out.  The  con- 
atruotiou  heretofore  given  to  tliat  statute  is  that  any  personal 
property  coming  within  the  broad  terms  of  the  third  sentence, 
and  "kept  for  sale,"  is  token  out  of  the  first  sentence  by  the 
exception  contained  in  the  latter.  The  amendment  of 
sec  1040  which  dropped  out  of  the  third  sentence  the  worda 
relating  to  ice  merely  left  that  third  sentence  in  this  respec-t 
as  it  was  before  the  words  relating  to  ice  were  inserted  by  the 
act  of  1899.  If  it  was  not  "kept  for  sale"  in  the  village,  it 
merely  dropped  into  the  fif tJi  sentence  as  other  articles  of  the 
same  genus,  as  saw  logs  or  timber,  viz.,  real  property  severed 
from  the  freehold  and  converted  by  labor  into  a  marketable 
commodity.  The  ice  in  question  was  therefore  properly  as- 
sessed in  the  assessment  district  where  located. 

We  are  next  to  inquire  whether  the  board  of  review  acted 
without  jurisdiction  in  confirming  the  assessor's  valuation  of 
$4,000.     This  latter  valuation  was  before  the  board  of  review 
Vol.  149— 8 
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and  sufficieiit  to  Buatain  ite  action  in  confirming  the  same  un- 
less impeached  or  overthrovn  by  testimony  on  the  part  of  the 
relator  sufficient  lor  Uiat  purpose.  A  mere  opinion  of  the 
owner  vith  refereoce  to  the  value  of  perwrnal  property,  un- 
supported by  facts  or  oiroumstanoee  and  coupled  with  evasive 
answers  as  to  the  quantity  and  market  value  of  the  personal 
property  in  question,  while  worthy  of  comideratiou  1^  the 
board  of  review,  cannot  be  held  to  so  nullify  the  assesaor'a  val- 
uation that  the  board  is  without  jurisdiction  to  confirm  the 
latter.  This  rule  is,  we  think,  justly  deduoible  from  die  fol- 
lowing cases:  State  ex  rel.  Oiroux  v.  Lien,  lOS  Wis.  316,  84 
N.  W.  422 ;  State  ex  rel.  Vilas  v.  Wharton,  117  Wis.  558,  94 
N.  W.  359 ;  State  ex  rel.  J.  S.  Steams  L.  Co.  v.  Fisher,  124 
Wis.  271, 102  N.  W.  666 ;  State  ex  rel  Edward  Hines  L.  Co. 
V.  Fisher,  129  Wis.  57,  108  N.  W.  206 ;  State  ex  rel.  N.  C. 
Foster  L.  Co.  v.  WiUiams,  123  Wis.  61,  100  N.  W.  1048. 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, snd  the  cause  remanded  with  directions  to  a£Brm  the 
action  of  the  board  of  reviev. 


IfzLWAUEXB  CoDiTTT,  Appellant,  vs.  Haiaxt,  Bespondent. 

Febrvarv  ti—April  8.  JBlt. 

aonttitatUmal  Imo:  Btatutea:  ConitructUm:  Bepeat:  ValiSity:  Spe- 
cial, private,  and  local  actt:  Circuit  coitrti:  Baiariei  of  jvdgea: 
OlcuHflcation:  Aegulrlnfl  port  of  aaiarv  to  be  paid  by  county: 
Dnl/ormity  in  county  government:  Taxation. 

L  Wbere  a  atatnte  U  fairly  anaceptlble  of  two  conBtractlons,  that 
one  Is  to  be  preferred  which  will  leave  It  valid  and  constitu- 
tional, rather  than  one  which  defeats  It. 

2.  The  (400  allowed  to  each  circuit  Judge  br  ch.  2$3.  Laws  of  1889, 
tor  "hU  necesBary  expensea  while  in  the  dlacharge  of  bis 
duties"  was  not  a  part  of  the  "compensation"  of  such  Judge 
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vltttln  the  maanlBs  ot  ate.  26,  art  IT,  ConaL ;  and  th«  "«xceM 
orer  the  compensation  of  other  circuit  ludges,"  whlcli  br  ch. 
877,  lAwa  of  1SB7,  vaa  to  be  paid  to  the  Indeea  of  the  Second 
Judicial  circuit  bj  the  county  of  Milwaukee,  was  the  difference 
($1,400)  between  the  181817  of  other  circuit  JudgM  and  the 
■alary  fixed  for  the'  Indsea  la  said  Second  circuit. 

5.  Cb.  138  and  ch.  414,  Laws  of  1901,  fixing  the  aalartea  of  circuit 

judgea  at  14,000,  with  an  additional  allowance  tor  ezpenaea, 
and  repealing  all  acta  and  parte  of  acta  in  conflict  therewith, 
did  not  affect  the  aalarlee  of  the  Judgea  in  the  Second  circuit 
aa  fixed  by  ch.  S77,  Lawa  of  1897,  but  only  the  aalariea  of  auch 
Jndgea  aa  were  before  fixed  by  ch.  IS,  Btata.  (1898),  which  the 
said  acta  purported  to  amend;  and  the  ezceaa  to  be  paid  to 
Judgea  ot  the  Second  circuit  by  Milwaukee  county  was  thereby 
reduced  to  fl.OOO. 
4.  A  law  relating  to  the  salaries  of  one  class  of  circuit  Jndgea  doaa 
not  In  any. way  conflict  with  a  law  fixing  the  salaries  of  an- 
other and  different  claas. 

6.  Repeals  by  Implication  are  not  farored;  and  a  general  clause 

repealing  all  conflicting  acta  or  parts  of  acta  does  not  repeal 
other  acts  relating  to  tlM  same  general  subject  unless  there  la 
an  actual  conflict. 
8.  The  tact  that  the  legislature  attarwards  recognlsea  a  law  aa 
being  In  force  tends  to  show  that  It  was  not  the  Intention  to 
repeal  It  at  a  previous  session ;  but  Is  not  concIuslTe. 

7.  Ch.  520,  Laws  of  1905,  which  provides  that  "the  Judges  of  the 

circuit  courts  shall  recelre  aa  aalary,  In  addition  to  the  amount 
now  recelred,  the  sum  ot  |S00  per  annum,"  waa  an  Independ- 
ent enactment  and  applied  to  all  circuit  Judgea  Including  those 
In  the  Second  circuit. 

8.  A  statute  relating  to  the  creation,  tenure,  and  salary  ot  a  state 

officer,  auch  aa  a  circuit  Judge,  or  creating,  or  regulating  the 
administration  ot  public  Justice  hy,  a  court  of  general  com- 
mon-law and  equity  Jurisdiction  within  a  Judicial  circuit,  is 
neither  special,  private,  nor  local  in  the  constltutloual  sense. 

9.  The  mere  (set  that  In  a  Judicial  circuit  consisting  ot  a  single 

county  a  statute  creates  a  charge  upon  such  county  tor  part 
of  the  salary  of  the  circuit  Judge  or  Judges,  does  not  make 
the  law  a  part  of  the  system  ot  county  government  so  aa  to 
render  the  constitutional  rule  of  unltonnlty  applicable;  and 
the  fact  that  the  county  la  mentioned  by  name  in  the  act  is 
unimportant. 
10.  Bnch  an  act  does  not  contravene  the  conatitutional  requirement 
that  the  rule  ot  taxation  shall  bo  uniform. 
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11.  ConutlM  haTtng  a  population  of  100,000  or  mora,  each  conatl- 
tatlng  a  alngle  Judicial  circuit,  hare  tha  character Istlcs  ot  a 
class  In  numbers,  In  wealth.  In  amount  ol  litigation  therein, 
In  the  extra  expense  which  thej  cause  to  the  state,  and  In  the 
adTantages  they  receive  from  having  the  circuit  court  of  ser- 
eral  Judges  constantly  within  their  boundaries,  which  fumlsb 
a  sufflclent  reason  for  Imposing  upon  such  class  a  share  of  the 
expense  of  administering  Justice,  from  which  other  counties 
are  exempt. 
Bunss,  J„  dlflsenta. 

Appeaz,  from  an  order  of  the  circuit  court  for  Waukesha 
county ;  Maatiit  L.  LtrECK,  Circuit  Judge.     Affirmed. 

The  appeal  is  from  an  order  sustaining  a  demurrer  to  a 
complaint  and  Btipulation  of  facte. 

For  the  appellant  there  were  briefs  by  Wwfred  C:  Zabel, 
district  attorney,  and  'WUliam  L.  Tihba,  assistant  district  at- 
torney, and  oral  argument  by  Mr,  Zahel. 

For  the  respondent  there  was  a  brief  by  Thomas  W.  Spence 
and  Oeo.  P.  Miller,  and  oral  argument  by  Mr.  Miller. 

Timlin,  J.  The  complaint  shows  that  the  defendant  is 
circuit  judge  of  the  Second  judicial  circuit  and  entered  upon 
a  t«rm  on  April  2,  1901,  and  again  entered  upon  a  t«rm  of 
six  years  on  the  Ist  day  oi  January,  1906,  and  received  from 
the  state  of  Wisconsin  an  annual  salaiy  of  $4,000,  and  in  ad- 
dition, as  salary  or  compensation,  other  moneys  from  Milwau- 
kee County  amounting  to  $250  per  quarter  or  $1,000  per  year. 
It  is  contended  that  these  latter  payments  were  illegal  and  the 
action  is  brought  to  recover  the  money  so  paid  by  the  county. 

Two  questions  arise:  (1)  What  statutes  are  in  force  and 
their  meaning^  (2)  Are  the  statutes,  when  given  their  true 
meaning,  unconstitutional  1  These  questions  are  interrelated 
because  of  the  rule  that,  where  a  statute  is  fairly  susceptible 
of  two  different  constructions,  that  which  will  leave  the  stat- 
ute valid  and  constitutional  is  to  be  preferred. 

Prior  to  the  amendment  to  the  constitution  ratified  in 
April,  1897,  there  was  but  one  class  of  judicial  circuits  and 
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one  class  of  circuit  judges  in  this  state.  Five  judicial  circuits 
were  created  bj  the  constitution,  but  the  l^slature  was  given 
power  to  increase  the  number  of  circuits,  bounding  such  oir- 
cnits  by  county  lines,  not,  however,  so  as  to  Instate  a  judge 
out  of  office,  and  the  minimum  salary  of  the  circuit  judges 
was  fixed.  The  circuit  judges  were  to  receive  no  fees  of  office 
or  other  compensation  than  their  salaries.  Const,  art.  VII. 
While  the  constitutional  provisions  stood  thus  there  was  en- 
acted and  in  force  ch.  12,  K.  S.  1878,  "Of  Salaries  and  Pei^ 
manent  Appropriations,"  which  fixed  the  htit^hpI  salaries  of 
judges  of  the  circuit  court  at  $S,000  each.  Ch.  246,  Laws  of 
1885,  raised  this  salary  as  to  the  judges  thereafter  elected  to 
$3,600  annually,  and  ch.  263,  Laws  of  1889,  provided  that 
each  o£  the  several  judges  of  the  circuit  courts  in  this  state 
should  receive  the  sum  of  $400  per  apti"™  as  and  for  his  nec- 
essary expenses  while  in  the  discharge  of  his  duties  as  such 
judge,  in  addition  to  the  salary  then  provided  by  law,  and 
that  the  act  should  apply  to  the  several  judges  then  in  {ffioei 
It  may  be  observed  in  passing  that  in  addition  to  the  explicit 
provisions  of  this  statute  to  the  effect  that  the  allowance  there 
made  is  for  expenses  and  in  addition  to  salary,  die  act  would 
be  invalid  on  its  face  if  we  should  consider  the  allowance  there 
made  "compensation"  within  the  meaning  of  that  word  in 
sec  26,  art.  lY,  Const.,  which  provides  that  the  compensation 
of  a  public  officer  shall  not  be  increased  or  diminished  during 
bis  term  of  office.  The  substance  of  these  statutes,  condensed, 
rewritten,  but  without  material  change,  was  carried  into  the 
Statutes  of  1898,  where  it  appears  in  cb.  12  in  these  words: 

"The  judges  of  the  circuit  courts,  three  thousand  six  hun- 
dred dollars  each,  and  in  addition  thereto  each  judge  shall 
receive  the  sum  of  four  hundred  dollars  per  annum  as  and 
for  his  necessary  expenses  while  in  the  discharge  of  his  du- 
ties, such  amount  to  be  paid  quarterly." 

This  revision  was  enacted  and  approved  August  20,  1897, 
to  go  into  effect  September  1, 1898.  The  statutes  revised  and 
condensed  in  the  Statutes  of  1898,  viz. :  R.  S.  1878,  ch.  246, 
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Laws  of  1885,  and  ch.  283,  Laws  of  1889,  were  expressly  re- 
pealed on  August  20,  1897,  such  repeal  to  take  eSect  Septem- 
ber 1,  1898.  On  the  same  day,  viz.,  August  20,  1897,  there 
was  approved,  and  on  August  23d  published,  cb.  377,  Laws  of 
that  jear.  This  recited  the  recent  constitutional  amendment 
to  the  effect  that  in  any  circuit  composed  of  one  county  only, 
which  county  contains  a  population  of  100,000  or  over,  the 
legislature  might  from  time  t4]  time  authorize  additional  cir- 
cuit judges  to  be  chosen.  £y  this  amendment  every  circuit 
judge  was  also  required  to  reside  in  the  circuit  from  which  he 
is  elected  and  to  hold  his  office  fOT  such  term  and  receive  such 
compensation  as  the  legislature  should,  prescribe.  It  was 
then  recited  that  the  Second  judicial  circuit  waa  composed  of 
Milwaukee  Co^alty,  containing  more  than  the  required  popu- 
lation, and  that  there  was  need  of  an  additional  circuit  judge 
in  that  circuit.  It  waa  then  enacted  that  an  additional  cir- 
cuit judge  be  elected  in  this  circuit  and  his  election  and  term 
of  ofEice  provided  for.  Then  oocurs  the  following  senteoce  in 
the  third  section  of  the  act: 

"The  judges  of  the  Second  judicial  circuit  shall,  on  and 
after  January  first,  A.  D.  1900,  receive  a  salary  of  five  ihou.- 
sand  dollars  per  annum  payable  as  other  circuit  jndgea  are 
paid,  provided  that  the  excess  over  the  compensation  of  other 
circuit  judges  shall  be  paid  by  the  county  of  Milwaukee  in 
the  same  manner  as  the  compensation  of  judges  of  the  su- 
perior court  is  paid." 

It  BO  happened  that  the  terra  of  Hon.  D.  H,  Jonrfsow,  the 
sitting  single  judge  of  the  Second  circuit,  would  expire  Janu- 
ary 1, 1900,  and  the  term  of  the  additional  judge  provided  by 
the  act  would  commence  on  or  after  that  day.  The  judges  of 
the  superior  court  of  MilAvaukee  Cowniy  were  paid  quarterly 
by  Milwaukee  County.  Wg  give  to  the  word  "compensation" 
found  in  this  act  the  same  meaning  which  the  word  has  in  the 
state  constitution,  sec.  26,  art.  IV,  sec.  10,  art  VII,  sec  5, 
art.  V,  sec.  2,  art.  VI,  sec  3,  art.  VI.     The  "compensation" 
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of  other  circuit  judges  did  not  include  the  reimbursements 
provided  for  by  cb.  268,  Lavs  of  1889,  because  to  hold  othei^ 
wise  would  give  this  word  a  meaning  different  inm  its  mani- 
fest meaning  in  the  constitutional  provisions  above  referred 
to  and  would  convict  the  legislature  of  paasLDg  an  unconstitu- 
tional law  when  it  enacted  ch.  263,  supra,  and  because  that 
act  itself  expressly  distinguished  the  sum  so  awarded  from 
salary,  while  in  the  constitution  the  words  "salary"  and 
"oompensation"  are  employed  synonymously.  The  "excess 
over  the  compensation  of  other  oircoit  judges"  was  therefore 
at  this  time  the  excess  of  $5,000  over  $3,600  or  $1,400. 

At  the  next  session  of  the  te^slatare,  chs.  138  and  414, 
Laws  of  1901,  were  enacted,  and  these  acts  raised  the  salaries 
of  judges  whose  terms  should  thereafter  (May  14, 1901)  com- 
mence, sud  again  distinguished  between  the  salary  and  the 
allowance  for  expenses.  These  acts  last  mentioned  purported 
to  amend  only  ch.  12,  Stats.  (1898),  and  repealed  all  acts  and 
parts  of  acts  in  conflict  with  their  provisions.  They  did  not 
in  words  amend  or  purport  to  amend  or  repeal  ch.  377,  Laws 
of  1897,  relating  to  the  judges  of  the  Second  circuit,  and  thej 
did  not  raise  the  salary  of  these  judges,  but  did  raise  the  sal- 
ary of  all  such  judges  whose  salaries  were  £xed  by  ch.  12, 
Stats.  (1898),  from  $3,600  to  $4,000  per  annum,  and  conse- 
quently diminished  the  "enwss"  above  mentioned  from  $1,400 
to  $1,000.  The  judges  of  the  Second  circuit  acquiesced  dur- 
ing their  first  terms  in  that  construction  of  ch.  377,  Laws  of 
1897,  which  made  the  "excess"  which  they  were  to  be  paid  by 
MilwaAtkee  Covnty  only  $1,000,  and  thereafter  both  parties 
acquiesced  in  a  construction  of  these  statutes  which  would  ex- 
clude this  $400  for  expenses.  In  other  words,  the  judges  of 
the  Second  judicial  circuit  continued  to  receive  from  the 
county  $1,000  per  year.  We  do  not  consider  ch.  377,  Laws 
of  1897,  repealed  by  the  general  clause  repealing  all  acts  or 
parts  of  acta  which  in  any  way  conflict  therewith,  foimd  in 
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chs.  138  and  414,  Laws  of  1901.  A  law  relating  to  the  sal- 
aries of  one  class  of  circuit  judges  does  not  in  any  way  eott- 
diet  with  a  law  fixing  the  salaries  of  another  and  different 
class.  There  is  no  necessary  antagonism  or  conBiot.  If 
sec.  170,  ch.  12,  Stata.  (1898),  and  ch.  377,  Laws  of  1897, 
stood  together  and  were  not  in  conflict  prior  to  the  enactments 
of  1901,  it  is  hard  to  see  how  they  heeame  in  conflict  by  reason 
of  the  enactments  of  1901.  Bepeals  hy  implication  are  not 
favored,  and  it  has  been  decided  that  a  general  repealing 
clause  like  this  did  not  repeal  other  acta  relating  to  the  same 
general  subject  unless  there  was  actual  conflict  between  the 
statutes.  Simmons  v.  Bradley,  27  Wia.  689 ;  Lewis  v.  Stout, 
22  Wis.  234.  Besides,  oh.  377,  Laws  of  1897,  was  long  after 
and  by  ch.  2,  Laws  of  1903,  by  the  legislature  recognized  as 
in  force.  State  ex  rel.  Gates  v.  Comm'rs  of  Public  Lands, 
106  Wis.  584,  82  N.  W.  549.  This,  however,  is  not  eonclu- 
sive;  only  a  malteweig^t.  Walworth  Co.  v,  Whitewater,  17 
Wis.  193;  Janesville  v.  Marhoe.  18  Wis.  350. 

Ch.  520,  Laws  of  1905,  then  came  into  existence  in  these 
words : 

"The  judges  of  the  circait  courts  shall  receive  as  salary, 
in  addition  to  the  amount  now  received,  the  sum  of  six  hun- 
dred dollars  per  annum,  payable  quarterly,  out  of  the  state 
treasury." 

Can  this  be  limited  to  judges  outside  of  the  Second  circuit 
or  does  it  apply  to  all  the  circuit  judges  of  the  state  of  both 
classes,  so  that  those  outside  of  the  Second  circuit  who  were 
then  receiving  $4,000  yearly  should  be  entitled  to  $4,600,  and 
those  who  were  receiving  $5,000  yearly  should  be  entitled  to 
$5,600,  thus  leaving  the  excess  of  the  salaries  of  the  judges  of 
the  Second  judicial  circuit  to  be  paid  by  MilwoAikee  County, 
Btill  $1,000  i  We  are  satisfied  that  this  act  must  be  applied 
to  all  circuit  judges,  adding  to  the  amount  "now  received"  by 
each.     It  is  an  independent  enactment,  contains  no  reference 
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to  any  prior  statute,  refers  to  existing  conditions  of  fact,  and 
OSes  words  applicable  to  all  circuit  judges  in  Uie  state.  We 
perceive  no  reason  apparent  upon  the  face  of  the  statute  fi»- 
restricting  its  provisions  to  a  single  class.  If  we  endeavor  to 
apply  it  to  one  class,  which  does  shall  that  be  t  If  we  apply 
it  to  all  circuit  judges,  we  cannot  disr^pard  the  words  "in  ad- 
dition to  the  amount  now  received."  By  no  permissible  con- 
struction of  pre-existing  statutes  were  all  the  circuit  judges 
of  the  state  in  1905  receiving  equal  salariea,  so  that  we  must 
hold  that  each  class  had  by  this  act  $600  added  to  the  salary 
its  members  were  then  receiving. 

Counsel  for  appellant  further  contends  that  oh.  377,  Laws 
of  1897,  is  nnconatitntionaJ,  and  hence  that  &.e  retention  of 
the  excess  salary  from  the  county  cannot  be  justified.  He 
contends  (a)  it  violates  sec.  23,  art  IV,  of  the  constitution, 
which  provides  that  the  l^islatnre  shall  establish  but  one  sys- 
tem of  town  and  cotmty  government,  which  shall  be  as  nearly 
uniform  as  practicable;  (b)  it  violates  subd.  6  of  see.  31, 
art  lY,  Const,  which  prohibits  the  legislature  fnsn  enacting 
any  special  or  private  law  for  assessment  and  collection  of 
taxes;  (c)  it  violates  sec.  1,  art  VIII,  which  provides  that  the 
rule  of  taxation  diall  be  uniform,  and  taxes  shall  be  levied  on 
such  property  as  the  l^slatnre  shall  prescribe;  (d)  it  vio- 
lates sec.  18,  art  IV,  which  provides  that  no  private  or  local 
bill  which  may  be  passed  by  the  legislature  shall  embrace 
more  than  one  subject,  and  that  shall  be  expressed  in  the  title. 
It  is  quite  rare  to  find  and  would  be  quite  difficult  to  devise  a 
statute  which  would  conflict  with  so  many  different  provisions 
of  the  oonstitotion.  We  must  not  fall  into  the  error  of  seeing 
a  conflict  with  one  requirement  of  the  constitution  merely  be- 
cause we  cannot  readily  trace  its  conflict  with  another.  But 
it  seems  very  patent  to  us  that  a  law  like  this,  relating  to  the 
creation  of,  tenure  of,  and  salary  of  a  state  officer  whose  juris- 
diction is  in  many  matters  coextensive  with  the  boundaries  of 
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the  state,  cannot  be  said  to  be  either  special,  private,  or  local. 
Nor  oould  a  law  creating,  or  regulating  the  administration  of 
public  jnstiioe  hj,  a.  court  of  general  conunon-law  and  equi^ 
jurisdiction  within  a  judicial  cinniit  be  oonsidered  special, 
private,  or  locaL 

We  next  consider  the  constitutional  provision  with  refer- 
raice  to  the  singleneae  of  system  and  uniformity  of  county  gov- 
ernment The  statute  in  question  does  not  relate  to  the  sys- 
tem of  counQ'  government.  It  deals  with  an  office,  its  term, 
and  its  salary,  which  is  not  a  county  ofBce,  and  the  mere  fact 
that  the  statute  creates  a  (Jiarge  upon  the  circuit  for  part  of 
the  salary  of  the  oiicnit  judge  and  that  circuit  is  coterminous 
with  the  county  does  not  make  the  law  a  part  of  county  gov- 
ernment That  the  county  is  mentioned  by  name  in  the  act 
of  1897  is  unimportant  There  is  no  snt^  restriction  appli- 
cable as  in  the  case  of  amending  a  city  charter.  To  call  the 
circuit  a  county  or  the  county  a  circuit  for  the  purpose  of 
identifying  it  for  regulation  or  burden  can  make  no  substan- 
tial difference.  A  law  prescribing  the  manner  of  raising  or 
securing  funds  for  the  building  of  a  court  house  does  not  re- 
late to  the  system  of  county  government  Milwaukee  Co.  v. 
Pabst,  45  Wia  811.  See,  also,  State  ex  rel  Graef  v.  Forest 
Co.  74  Wis.  610,  43  N.  W.  551;  Rock  Co.  v.  EdgeHon.  90 
Wis.  288,  63  N.  W.  291 ;  Staie  ex  ret  Marinette,  T.  £  W.  B. 
Co.  V.  Tomahawk,  96  Wis.  73,  71  N.  W.  86;  Staie  eai  rel. 
BuBocker  v.  Oroth,  182  Wis.  283,  112  N.  W.  431;  State  ex 
rel.  Scanlan  v.  Arehibold,  146  Wis.  363,  131  N.  W.  895. 
The  statute  in  question  relates  to  an  institution  of  the  state 
recognized  by  the  constitution  and  provided  for  therein  for 
the  exercise  of  the  judicial  function  of  the  general  govern- 
ment and  has  no  relation  to  the  system  of  county  government 

It  is  next  argued  that  imposing  upon  one  comity  the  dul^ 
of  paying  a  part  of  this  salary  contravenes  the  cimstitutional 
command  that  the  rule  of  taxation  shall  be  uniform.     This  ia 
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quite  a  far-reaching  claim.  It  is  not  claimed  tliat  there  is 
any  express  limitation  in  the  ooustitution  other  than  those 
referred  to.  Trom  the  b^inning  counties  Imve  been  required 
to  aid  in  the  administration  of  pubUc  justice  by  providing 
court  liouBes,  jaila,  paying  the  salaries  of  clerk  and  district  at- 
torney, paying  oouusel  fees  of  indigent  persons  accused  of 
crime,  and  there  are  several  judgments  affirmed  in  this  court 
against  counties  for  the  Gzpcnses  and  disburaements  of  other 
counties  in  civil  and  criminal  trials  of  causes  removed  from 
the  first  county  for  trial  in  the  latter.  These  judgments  rest 
upon  valid  statutes.  Winnebago  Co.  v.  Dodge  Co.  135  Wis. 
42,  103  N.  W.  265;  WiHwrnw  v.  Dodge  Co.  95  Wis.  604,  70 
N.  W.  821.  The  county  may  be  required  to  pay  tiie  fees  of 
juom-judicial  officers  in  tax  matters,  State  ex  rel.  Ellis  v. 
Thome,  112  Wis.  81,  Si  N.  W.  797 ;  of  reviewing  asseeements, 
State  ex  reL  Williams  v.  Samuelson,  131  Wis.  499,  111  N.  W. 
712;  the  expenses  of  a  criminal  trial  hdd  outside  the  coimty, 
Waushara  Co.  v.  Portage  Co.  88  Wis.  6,  82  N.  W.  1135 ;  the 
expenses  of  trials  held  within  the  conntT'  of  cases  arising  in 
another  county  annexed  to  it  for  judicial  purposes,  Crawford 
Co.  V.  Iowa  Co.  2  Pin.  368.  A  number  of  instances  will  be 
found  in  the  note  to  Jefferson  Co.  v.  Bealey,  5  Wis.  134,  Dix- 
on's Notes.  Counties  have  been  required  to  pay  the  salaries 
and  bear  the  expenses  of  municipal  or  inferior  courts,  the 
judges  of  which  are  certainly  not  county  officers.  In  re  Ber- 
gin,  31  Wis.  383 ;  Shttffel  v.  State,  97  Wis.  377,  72  N.  W. 
888;  American  L.  &  T.  Co.  v.  Bond,  91  Wis.  204,  64  N.  W. 
864 ;  Staie  ex  rel.  he  Clair  v.  Wright,  80  Wis.  648,  50  N.  W. 
894.  Counties  have  been  required  to  contribute  to  other  pub- 
lic purposes  besides  the  administration  of  justice,  as  for  illus- 
tration the  construction  or  repair  of  a  bridge  within  a  town  in 
the  county  when  the  cost  <rf  tiie  bridge  or  repairs  will  exceed 
one  fourth  of  one  per  cent  of  all  the  taxable  property  of  the 
town,  althou^  certain  cities  and  villages  within  the  same 
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county  are  exempted.  State  v.  Sauk  Oo.  70  Wis.  485,  36 
N.  W.  396.  In  Jensen  v.  Polk  Co.  47  Wi&  298,  2  N.  W. 
320,  at  page  310  it  is  said: 

"It  was  held  by  this  court  that  a  special  act  granting  power 
to  one  county  to  aid  in  the  construction  of  a  railroad  did  not 
violate  this  rule  of  unifonnity  [county  government]  ;  and  if 
it  did  not,  it  is  difficult  to  flee  how  an  act  which  compels  the 
county  to  aid  in  opening  a  highway  in  such  county  can  be 
unconstitutional  for  that  reason," 

And  speaking  of  the  uniform  rule  of  taxation  the  court 
said: 

"The  fact  that  one  county,  town,  or  city  is  burdened  with 
a  greater  wei^t  of  taxation  than  another,  is  not  a  violation 
of  the  rule  of  uniformity.  If  it  were,  there  would  be  no 
lawful  tax  levied  in  the  state,  as  nearly  every  municipality 
raises  a  different  amount  of  t^es  upon  the  same  amount  of 
taxable  property,  the  amount  depending  upon  the  necessities 
of  the  municipality  or  the  will  of  its  officers.  If  it  be 
claimed  that  it  would  violate  the  rule  of  uniformity  because 
other  counties  do  not  pay  taxes  for  the  opening  of  state  roads, 
the  rule  of  uniformity,  if  any,  violated  would  not  be  the  uni- 
formity of  taxation,  but  of  the  system  of  county  government." 

If  there  can  be  no  valid  objection  based  upon  the  nature  of 
the  governmental  function  -exercised  by  drouit  judges,  can 
any  substantial  distinction  be  drawn  between  contributing  to 
the  salary  of  the  circuit  judge  and  contributing  to  t^e  other 
necessary  expenses  of  the  administration  of  justice  as  in  the 
cases  above  cited  1  The  distinction,  if  any,  between  requir- 
ing a  county  to  pay  part  of  such  expenses,  consisting  of  the 
sheriff's,  clerk's,  referee's,  and  jurors'  fees  incurred  by  an- 
other county,  and  paying  part  of  the  salary  of  the  circuit 
judge,  seems  very  shadowy  and  unsubetantiaL  If  it  be 
placed  upon  the  ground  that  a  county  may  be  required  to  pay 
part  of  the  expenses  of  administering  justice  in  all  contro- 
versies, civil  and  criminal,  originating  within  the  county 
wherever  tried,  the  same  can  be  said  of  the  act  of  1897  requir- 
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ing  MUwa-ukee  County  to  pay  part  of  the  sal&ry  of  the  circuit 
jud^.  But  enough  has  been  said  to  show  that  there  is  aothing 
in  the  nature  of  the  govemmental  function  exercised  which 
prohibits  thd  legislature  from  casting  a  portion  of  l^e  expense 
of  perfonaing  it  npoD  the  oonnt;. 

Nor  is  there  any  objection  to  the  imposition  of  this  charge 
upon  Milwaukee  County  found  in  the  fact  that  other  counties 
of  a  different  class  are  not  required  to  make  such  contribution 
to  the  expense  of  maintaiuiug  courts.  Under  this  rule  of  uni- 
formity of  taxation  it  has  never  been  doubted  that  classifica- 
tion is  permisBible,  at  least  to  the  extent  of  entirely  exempting 
one  class  and  placing  an  uniform  burden  upon  another.  Chi- 
cago  &  N.  W.  B.  Co.  v.  ^tate,  128  Wis.  '553,  108  X.  W. 
557;  Wia.  Ceni.  B.  Co.  v.  Taylor  Co.  52  Wis.  37,  8  N.  W. 
833.  Counties  of  100,000  population  or  more  constituting  a 
single  judicial  district  have  the  characteristics  of  a  class  in 
numbers,  in  wealth,  in  the  amount  of  litigation  therein,  in 
the  extra  expense  which  th^  cause  to  the  state,  and  in  the  ad- 
vantages they  receive  from  having  the  circuit  court  of  several 
judges  constantly  wiUiin  their  boundaries.  In  Crawford  Co. 
T.  Iowa  Co.  2  Pin,  368,  it  was  considered,  following  Hamp- 
shire Co.  V.  Franklin  Go.  16  Mass.  76,  that  the  advantage  of 
having  a  circiiit  court  held  within  the  boundaries  of  a  county 
furnished  a  sufiicient  reason  for  the  legislature  imposing  upon 
the  latter  county  the  expenses  of  holding  court  therein  for  the 
trial  of  cases  originating  elsewhere.  There  are  many  such 
local  benefits  or  advantages.  Such  as  reviewing  local  admin- 
istrative acts  or  ordinances,  acting  as  county  judge  (sec.  2447, 
Suts.  1898),  acquiring  title  to  toll  roads  (sec.  1311a,  Id.), 
appointing  commissioners  to  equalize  assessments,  or  in  local 
condemnation  matters,  etc,  besides  the  advantage  to  suitom 
residing  in  the  county.  Besides,  while  a  statute  classification 
must  be  germane  to  the  object  sought  to  be  accomplished  by 
the  statute,  we  have  in  the  instant  case  a  constitutional  classi- 
fication of  circuits  and  circuit  judges  in  this  state  by  the  oon- 
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stitutiomd  am^dment  of  1897,  and  such  claaaificaticHi  re- 
qiiireB  no  aid  of  that  kind  to  uphold  it  bo  long  as  it  does  not 
transgress  the  federal  (XHistitution.  So  without  deciding  that 
the  legislature  can  or  cannot  impose  upon  particolar  counties 
the  dut;  of  paying  part  or  all  the  expenses  of  the  administra- 
tion of  state  affairs  by  contributing  to  or  paying  in  whole  £he 
salary  of  the  state  c^cer  engaged  in  such  administration,  we 
find  ample  auUiority  in  the  law  for  the  uniform  imposition 
upon  a  designated  class  of  counties  of  the  expenses  of  judicial 
administration  with  reference  at  least  to  causes  originating  in 
such  coimties.  This  is  enough  to  support  the  legislation  in 
question. 

We  find  nothing  in  Lund  v.  Chippewa  Co.  93  Wis.  640,  67 
N.  W.  927,  in  conflict  with  this  conclusion.  That  was  an  ac- 
tion by  a  taxpayer,  and,  whether  the  le^elation  attacked  was 
mandatory  or  permissive,  either  would  defeat  his  action. 
The  court  held  that  it  was  at  least  permissive  and  in  so  doing 
assumed  its  invalidity  as  a  mandatory  statute.  If  we  con- 
tinue that  assumption,  still  we  must  recognize  a  difference  be- 
tween a  state  asylum,  which  offers  no  privileges  or  advantages 
to  the  residents  of  the  county  in  which  it  is  located  except  the 
remote  advantages  of  visiting  unfortunate  n(Riresident  friends 
or  relatives  who  may  be  confined  therein,  and  a  circuit  court, 
which  has  from  the  origin  of  our  state  been  recognized  as  an 
advantage  to  the  oounty  in  which  it  is  held  and  the  expenses 
of  which  have  in  large  part  been  absolutely  imposed  upon  the 
counties  in  which  the  legal  controversies  arose  from  the  be- 
ginning of  our  political  existence,  as  shown  by  the  cases  herein 
cited.  In  short,  we  are  obliged  to  set  the  cases  of  Wirmehago 
Co.  V.  Dodge  Co.,  »upra,  and  Waushara  Go.  v.  Portage  Co., 
supra,  and  such  like  cases,  against  Lund  v.  Chippewa  Co.,  sur 
pra,  and  ascertain  whether  there  is  any  conflict  between  them. 
We  find  none  when  the  subject  of  the  legislation  in  each  case 
is  taken  into  consideration. 

It  follows  that  the  county  has  shown  no  right  of  recovery 
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against  the  defendant,  and  the  demmrer  was  properly  nu- 
tained. 

By  the  Court. — Order  affirmed,  and  the  oanse  remanded 
for  farther  proceeding  according  to  law. 

The  following  opinion  waa  filed  May  11, 1S13: 

BAserm,  J.  (disgmting).  I  am  nnahle  to  concur  in  all 
that  is  said  in  the  opinion  in  this  case.  A  circuit  judge  is 
just  as  much  a  state  officer  as  is  the  governor,  secretary  of 
state,  attorney  general,  state  treasurer,  a  justice  of  this  court, 
or  a  state  senator.  When  all  is  said  in  the  opinion  that  can 
be  said  in  support  of  the  acts  that  are  challenged,  we  have  the 
bare,  bald  question  of  the  rig^t  of  the  legislature  to  siogle  out 
a  aing-le  county  or  a  single  circuit  and  arbitrarily  compel  it  to 
pay  a  part  of  the  salary  of  a  state  c^cer,  when  no  odier 
county  or  circuit  in  ^e  state  is  required  so  to  do.  If  tliia  can 
be  done  I  see  no  good  resaon  why  Dane  county  could  not  be 
obliged  to  pay  the  whole  or  a  part  of  the  salary  of  the  gov- 
ernor or  of  the  other  state  officers  mentioned,  or  why  any  sin- 
gle senatorial  district  mi^t  not  be  called  upon  to  pay  tiie  sal- 
ary of  the  senator  who  represented  it.  Under  the  law  which 
has  been  upheld  the  County  of  Milwaukee  is  compelled  to  levy 
$6,000  a  year  to  assist  in  paying  the  salaries  of  state  officers, 
while  no  other  county  or  circuit  in  the  state  is  mulcted  with 
any  such  charge.  This  is  not  my  idea  of  uniformity  of  tax- 
ation. I  do  not  think  that  the  cases  of  Winnebago  Co.  v. 
Dodge  Co.;  Williams  v.  Dodge  Co.;  State  ex  rel.  Ellis  v. 
Thome;  State  ex  rel,  WUliama  v.  Samuelson;  Wajushara  Co. 
V.  Portage  Co.,  and  others  cited  in  the  opinion  furnish  any 
support  for  the  conclusion  reached  in  the  instant  case.  All  of 
these  cases  arose  under  general  statutes  applicable  to  the  en- 
tire state  and  to  every  county  therein.  None  of  them  singled 
out  a  certain  county  and  required  it  to  bear  an  extra  portion 
of  the  general  burden  of  taxation.     This  was  the  precise  thing 
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which  the  oourt  held  could  not  be  done  in  Lund  v.  Chippewa 
Go.  93  WiB.  640,  67  N.  W.  927. 

I  freely  ocmcede  that  the  lE^slatiue  had  the  power  to  au- 
tfiorize  the  counly  to  make  the  expenditure  Lf  it  Baw  fit  The 
Lund  Case,  supra,  and  Jensen  v.  PoQe  Co.  47  Wis.  298,  2  N. 
W.  320,  BO  hold.  But  there  is  a  wide  difference  between  say- 
ing to  a  oonn^,  you  may  make  a  donation  for  the  benefit  of 
the  general  public  if  you  see  fit,  and  Baying  you  must  do  so. 
So  I  think  ihe  County  of  MUwavkee  had  the  right  to  pay  the 
additional  compensation  to  the  judges  as  long  as  it  saw  fit  and 
to  cease  doing  so  whenever  it  chose. 


Coixs,  Administratrix,  Appellant,  tb.  KswAumiB,  Gbbsh 
Bat  &  WssTEAN  Rajlboad  Comfakt,  Bespondent 

ilanh  It—AprU  9,  ISO. 

Appeal:  Record:  Ourittg  OefecU:  Co-operoHon  of  counael:  Hearing 
o»  merit:-  Delayi  not  favored:  Relief  againtt  miataket,  etc.: 
Temu:  Bill  of  exceptioni:  Bettlement:  Bxtentton  of  ttme,*  Mo- 
tion for  new  trial:  Staji  of  proceedingi:  Judgment:  Vacatlnff. 

I.  Wberfl  an  appeal  to  the  supreme  court  has  been  properly  taken, 
but  tbe  record  Is  Imperfect  or  defectlre,  reasonable  time  wUI 
In  general  be  given,  upon  reasonable  terms,  to  cure  all  curable 
detects;  counsel  for  tbe  respective  parties  will  be  expected  to 
co-operate  In  that  regard  without  adversarf  motions,  delays, 
or  needless  costs;  and  the  court  will.  It  necesssir,  act  upon 
Its  own  Initiative  to  perfect  the  record  sufflclently  to  enable 
It  to  decide  an  appeal  upon  the  merits,  or  will  so  decide  It  re- 
gardless of  mere  Informalities. 

S.  Mistakes  or  inadvertences  will  not.  In  such  a  case,  be  permitted 
to  deprive  a  party  of  tbe  opportunity  to  have  his  case  heard 
and  determined  on  Its  merits  and  with  as  little  delay  as  prac- 
ticable; and  all  attempted  interferences  with  such  considera- 
tion of  a  disputed  matter  rightfully  brought  here  will,  unless 
founded  on  some  substantial  reason,  be  useless. 
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S.  Tbe  court  wtU.  bowevar,  endoaTor  to  moke  relief  from  negli- 
gence or  mistake  iiibject  to  each  teniu  a>  mar  be  Joet  and 
necessaiT  to  promote  profeaalonal  dlaclpUne  and  attention  to 
tlte  performance  of  duty- 

4.  A  motion  for  a  new  trial,  not  "made  In  open  court  and  entered 

In  the  clerk's  mlnutea"  as  prorlded  In  Circuit  Court  Rule 
XXXIII,  does  not  operate  as  a  stay  of  proceedings;  and  It 
■eems  tbat  It  cannot  so  operate,  even  when  made  and  entered 
as  provided  In  that  rule, — sec  2S61,  Stats.  (189S),  being  man- 
datorr  to  the  effect  that  the  clerk.  In  case  of  a  verdict,  shall 
enter  Judgment,  In  the  absence  of  some  Judicial  direction  to 
the  contrary, 
E.  Although,  strictly  ipeaking,  sec  ZS61,  Stats.  (1898),  does  not 
appir  where  the  verdict  so  finds  the  facts  as  to  render  an 
order  for  Judgment  necessary,  yet  the  spirit  of  It  Is  that  there 
shall  be  no  delay  after  verdict  by  reason  of  a  motion  for  new 
trial,  unlees  by  order  of  court 

5.  A  motion,  made  five  months  after  notice  of  the  entry  of  judg- 

ment, to  vacate  the  verdict  and  Judgment  and  grant  a  new 
trial  or  to  extend  the  time  for  settling  a  bill  of  eiceptlons,  was 
properly  denied,  no  particular  reason  for  vacating  the  Judg- 
ment being  aaelgned  except  tbat  Its  entry  was  an  Irregularity 
because.  It  was  claimed,  a  motion  for  a  new  trial  had  operated 
as  a  stay,  and  there  being  no  satisfactory  explanation  of  the 
delay  and  no  showing  of  a  good-faith  purpose  to  ^peal  be- 
cause of  supposed  prejudicial  error.  Kebwih  and  Timlin,  JJ., 
are  of  the  opinion  that  the  good  faith  of  connsel  In  such  mat- 
ters should  be  pr^umed. 

Ajpbai.  from  an  order  of  the  circnit  court  for  Brown 
county:  S.  D.  HABTinGs,  Circuit  Judge.     Affirmed. 

There  was  a  verdiet  for  defendant  June  16, 1910.  Several 
days  thereafter  plaintiff's  counsel  filed  a  lootion  for  a  new 
trial  It  was  entered  on  the  court  record  and  a  copy  was 
served  on  defendant's  attorney ;  but  it  was  not  brought  to  the 
court's  attention  or  entered  on  the  court  journal,  nor  waa  there 
any  formal  stay  of  proceedings  to  give  time  for  hearing  it  or 
settling  a  bill  of  exceptions.  After  considerable  delay,  de- 
fendant's attorneys,  by  written  communication,  suggested  to 
plaintiff's  attorneys  tiiat  the  circuit  judge  and  the  attorney 
having  special  chai^  oi  the  caw  for  defendant  were  about  to 
Vol.  149  —  7 
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go  away  for  a  considerable  period  of  absence,  preclnding  op- 
portnnity  for  bringing  up  the  motion  for  a  hearing  before  ex- 
piration of  the  time  for  taxing  coets ;  and  submitted  a  atipu- 
lation  extending  such  time,  to  be  signed  by  plaintiffs  attoi^ 
neys  if  they  desired  delay  in  the  entry  of  judgment  The 
proposition  was  not  favorably  responded  to,  plaintiff's  attor- 
neys supposing  the  mere  filing  of  the  motion  for  a  new  trial 
would  operate  aa  a  stay.  Upon  plaintiff's  attorneys  so  decid- 
ing defendant's  attorneys  proceeded,  in  due  course,  to  tax  costs 
and  perfect  judgment  That  was  done ;  plaintiff's  attorneys 
jiling  objections.  Two  days  thereafter  notice  of  the  entry  of 
judgment  was  served  on  plaintiff's  attorneys.  Some  five 
months  thereafter,  they  moved  the  court  to  vacate  the  verdict 
and  judgment  and  grant  a  new  trial,  or  to  extend  the  time  for 
settling  a  bill  of  exceptions;  basing  the  same  on  the  filed  pa- 
pers in  the  caae  and  affidavits  served  showing  the  facts  stated. 
The  motion  was  denied  and  plaintiff  appealed. 

The  notice  of  appeal  and  undertaking  are  in  due  form. 
The  cause  was  placed  on  the  August  calendar  of  this  court 
and  continued  by  stipulation.  When  it  was  reached  for  a 
hearing  on  the  January  calendar,  objection  was  made  thereto 
upon  the  ground  that  the  return  was  defective.  The  court 
reached  the  conclusion  that  the  defect  complained  of  existed 
and  thereupon  granted  a  motion  on  behalf  of  plaintiff  for  time 
to  cure  the  imperfection  and  remanded  the  record  to  the  clerk 
of  the  circuit  court  for  Brown  county  for  that  purpose.  Such 
clerk,  in  due  time,  retransmitted  the  papers  to  Uiis  court  with- 
out change.  The  difficulty  was  in  the  papers  not  being  so  at- 
tached together  and  certified  as  to  show,  definitely,  that  they 
were  the  papers  upon  which  the  motion  for  the  order  appealed 
from  was  grounded.  The  order  recited  that  it  was,  in  part, 
granted  on  an  affidavit  hy  one  Handyside,  derk  of  the  circuit 
court  for  Marinette  county,  where  the  motion  was  heard  at 
special  term  of  the  court  for  Brown  county.  No  such  affida- 
vit or  copy  thereof  appeared  among  the  papers.     Upon  the 
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cause  again  being  called  for  a  hearing,  counsel  for  defendant 
objected  thereto,  ae  before,  and  nK>ved  for  a  dismissal  of  the 
appeaL  In  the  colloquy  between  counsel  and  the  court  in  re- 
spect bo  the  matter,  it  was  conceded  that  all  papers  affecting 
the  appeal  were  present  except  Mr.  Handjside's  affidavit. 
Proof  was  made  that  such  afBdavit  was  not  on  file ;  that  no 
copy  thereof  wae  ever  served  on  ptaintifPs  attorneys,  and  that 
neither  the  clerk  of  the  court  or  such  attorneys  bad  been  able 
to  obtain  a  copy  for  the  purpose  of  filing  the  same.  Where- 
upon the  court  ordered  that  the  case  should  be  submitted  and 
the  record  perfected  pending  tbe  decisi(»i  thereof.  There- 
after, defendant's  counsel  furnished  the  court  a  copy  of  the 
Handyside  affidavit  Later  counsel  for  the  respective  parties 
filed  with  the  court  a  written  stipulation  that  such  copy  should 
be  considered  as  a  part  of  the  record  in  place  of  the  original 
and  that  the  appeal  should  be  decided  as  if  a  proper  clerk's 
certificate  was  appended  to  the  record. 

The  Handyside  sfiBdavit  does  not  disclose  anything  material 
to  the  appeal  not  contained  in  other  papers.  It  aifirma  Ihat 
there  was  no  stay  of  proceedings  when  the  costs  were  taxed 
iand  that  the  first  motion  for  a  new  trial  was  not  made  in  open 
court  or  entered  on  the  court  journal. 

The  record  includes  an  opinion  by  the  circuit  judge,  ren- 
dered upon  deciding  the  motion  to  vacate  the  verdict  and  judg- 
ment, which  recites  that,  such  motion  was  denied  upon  coun- 
sel for  the  plaintiff  stating  to  the  court  that  they  had  no  argu- 
ment to  make  (m*  reason  to  urge  why  the  motion  should  be 
granted ;  that  the  mere  filing  of  a  motion  for  a  new  trial  did 
not  preclude  defendant's  counsel  from  proceeding,  as  they  did, 
to  tax  costs  and  to  perfect  judgment ;  that  the  motion  for  ad- 
ditional time  to  serve  &e  bill  of  exceptions  was  denied  be- 
cause no  sufficient  excuse  was  given  for  not  serving  a  proposed 
bill  within  the  time  allowed  by  law.  No  excuse  was  offered 
for  delay  in  serving  a  proposed  bill. of  exceptions  except  that 
counsel  relied  upon  the  filing  of  the  motion  for  a  stay  and 
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upon  being  able  to  secure  a  ^Lcation  of  the  judgment  for  ii- 
l«gularitj  in  entering  it  before  the  motion  was  disposed  of. 

For  the  appellant  there  was  a  brief  by  J.  Elmer  Lehr  and 
OiU,  Barry  &  Mahoney,  and  oral  ai^umeut  bj  A.  R.  Barry, 

For  the  respondent  there  was  a  brief  b;  Greene,  FairchUd, 
North  <£  Parker,  and  oral  argument  by  H.  0.  Fairekild. 

"WATtHTTAT.T.,  J.  Oouusel  for  the  respective  parties,  at  Uie 
court's  suggestion,  having  joined  in  completing  the  record  as 
regards  the  missing  affidavit  and  waiving  defects  in  the  certifi- 
«ati<»i  of  the  papers  here,  the  appeal  mi^t  be  disposed  of  on 
the  merits  wiUiout  discussing  questions  raised  on  the  moticm 
to  diamiss.  However,  die  time  seems  opportune  for  stating, 
definitely,  the  policy  of  the  court  aa  to  such  errors  as,  a  de- 
fective clerk's  certificate,  failure  to  so  arrange  the  papers  as  to 
show,  definitely,  to  what  the  certificate  relates  and  connect 
them  with  the  subject  for  consideration,  omission  of  some  pa- 
per, and  other  imperfections  which  occur  at  timea,  giving  rise 
to  a  motion  to  dismiss  and  delay  for  a  remission  of  the  record 
for  correcticm  and  re-return  of  it,  whicli,  commonly,  only  oper- 
ates, in  the  end,  to  waste  the  time  of  this  court,  increase  the 
cost  of  litigation  to  one  or  both  sides,  and  to  uselessly,  and 
often  prejudicially,  impede  the  admiuiatratioD  of  justice. 

It  has  come  to  be  the  settled  policy  here  to  reduce  the  sug- 
gested interferences  to  the  minimum  and  to  expect  that  mem- 
bers of  the  profession  will  regard  it  to  be  their  duty  to  clients 
and  the  court  to  aid  in  making  such  policy  as  efficient  as 
practicable,  to  the  end  that  judicial  and  professional  energy 
may  be  concentrated  solely  upon  discovering  and  vitalizing 
the  real  right  between  adversary  parties. 

True,  as  counsel  for  respondent  confidently  contended  in 
support  of  the  motion  to  dismiss  because  of  defects  in  the  rec- 
ord, that  disposition  of  the  matter  was  required  if  the  rule  in 
Glover  v.  Wells  &  M.  Q.  Co.  93  Wis.  13,  66  N.  W.  799,  and 
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Hoffman  &  B.  Mfg.  Co.  v.  Burdick,  95  Wis.  342,  70  N.  W. 
470,  were  to  be  adhered  to. 

There  was  doubt  soon  after  the  mle  mentioned  was  an- 
nounced, as  to  defects  of  the  nature  Bu^;ested  being  jurisdic- 
tional and  the  propriety  of  dismissing  an  appeal  for  such  de- 
fects without  giving  opportunity  to  perfect  the  record.  So 
in  Tenney  v.  Madison,  99  Wis.  539,  76  N.  W.  979,  instead  of 
the  summary  way  being  followed,  time  waa  granted  to  remove 
the  imperfections,  as  was  done  in  this  case.  However,  later, 
in  Schomherg  H.  L.  Co.  v.  Engel,  114  Wis.  273,  90  N.  W. 
177,  there  was  a  return  to  such  summaTy  method,  and,  still 
later,  in  Milwaukee  T.  Co.  v.  Shervnn,  121  Wis.  468,  98  N. 
W.  223,  99  N.  W.  229,  there  was  a  repetition  thereof,  the  re^ 
suit  being  more  definitely  than  ever  put  on  the  ground  of  ju- 
risdictional defect.  The  rale  was  referred  to  in  a  way  to  in- 
dicate that  it  was  one  of  much  severity  and  that  n^ligence  or 
mistake  giving  rise  to  an  application  of  it  was  such  as  to  merit 
quite  severe  penalties  as  a  condition  of  relief. 

The  course  indicated  was,  perhaps,  a  logical  result  of  Olover 
V.  WetU  <&  M.  O.  Co.,  aupra,  and  cases  referred  to  therein, — 
Bowen  v.  MaJbon,  20  Wis.  491 ;  Corpen/er  v.  Shepardson,  43 
Wis.  408,  and  Bwm  v.  Valley  L.  Co.  63  Wis.  630,  24  N.  W. 
403,— ^thou^  it  should  be  noted  that  it  was  not  till  the  last 
instance  that  the  court  came  to  treat  mere  defects  in  the  man- 
ner of  certifying  the  record  to  this  court  as  strictly  jurisdic- 
tional error.  In  the  first,  the  court  affirmed  €x6  result  below 
because,  the  record  not  being  complete,  it  was  presumed  that, 
if  it  were  so,  it  would  support  the  determination  complained 
of.  The  same  coiirse  was  taken  in  the  last,  while  in  the  other 
the  order  here  was  for  a  dismissal,  unless  the  record  were  pei^ 
fected  within  thirty  days,  because,  in  its  then  state,  the  matter 
in  controversy  could  not  be  considered  <hi  the  merits. 

Thos,  it  will  be  seen,  the  definite  practice  to  dismiss  for 
want  of  jurisdiction,  because  of  defects  in  the  record,  not 
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liaring  to  do  with  the  notice  of  appeal  or  undertaking,  wab  not 
adopted  for  over  thirty  years  after  the  court  commenced  deal- 
ing with  such  difficulties.  The  trend  seenia  to  hare  been  to 
greater  and  atill  greater  strictness,  according  to  the  harshness 
of  common-law  practice,  instead  of  harmonizing  with  the  lib- 
eral spirit  of  the  Code,  that  the  doors  of  the  court  shall  open 
easily  to  any  one  in  good  f aitii  seeking  a  remedy  for  a  wrong 
existing  or  threatened;  that  no  inconsequential  mistake  oor 
any  negligence,  not  affecting  injuriously  the  adverse  party, 
shall  even  tend  to  close  them,  and  that  a  par^  shall  not,  nec- 
essarily, suffer,  irrelierably,  from  the  negligence  or  mistake 
of  counsel  or  officers  of  the  court  or  himself ;  the  dominating 
tbouj^t,  at  all  points,  beuig  to  administer  justice  so  as  to  ao- 
complish  the  purpose  of  judicial  adnunistration. 

Appreciating  that,  under  the  statute  creating  the  right  of 
appeal  and  the  adjudications  respecting  tlid  matter,  well  il- 
lustrated by  Harrigan  v.  Qilchrist,  121  Wis.  127,  212,  99  N. 
W.  909, — a  mere  defective  return  could  not  well  be  consid- 
ered as  involving  jurisdictional  error  in  case  of  t^e  appeal 
having  been  properly  taken,  and  that  the  manner  of  treating 
such  a  defect  and  others  including  such  as  existed  in  this  case, 
is  purely  a  matter  of  judicial  administration  and  control, — 
the  existing  practice  was  practically  superseded  by  the  spirit 
if  not  the  letter  of  the  new  rulos  to  the  effect  that,  in  general, 
parties  will  be  given  reasonable  time  upon  reasonable  terms  to 
cure  all  curable  defects  in  the  record.  Under  such  change  of 
policy  the  uniform  course  has  been  to  do  so  and  call  upon 
oounsel  for  the  respective  parties  to  co-operate  in  that  regard 
without  adversary  motions,  delays,  and  needless  costs.  To 
that  end  attention  has  been  turned  to  preventing  any  substan- 
tial advantage  being  afforded  to  the  side  seeking  to  profit  by 
such  a  defect.  In  most  any  such  case,  counsel  can,  easily,  sur- 
mount tiie  difficulty  by  treaty  and  thus  best  serve  their  clients. 
The  court  will  look  with  favor  upon  efforts  to  do  so,  with  dis- 
favor upon  refusals  to  make  such  effort  upon  the  one  side  or 
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co-operate  on  the  other,  and,  if  neceesarf,  will  use  its  ample 
power  to  protect  litigants,  so  far  as  practicable,  from  deetnic- 
tire  consequences  in  case  of  mistake  of  oounsel  or  officers  or 
otherwise.  The  case  will  not  often  arise  where  counsel  can 
well  expect  to  gain  any  worth-while  advantage  by  failing  to 
co-operate,  as  indicated,  or  hesitating  to  do  so. 

Following  the  course  suggested,  the  first  motion  to  dismiss 
in  this  case  was  denied  without  costs,  and  the  papers  ordered 
returned  to  the  clerk  of  the  circuit  court,  to  afford  appellant's 
counsel  opportunity  to  perfect  the  record.  Upon  the  matter 
coming  up  again  after  re-return  of  the  imperfect  record,  the 
second  motion  td  dismiss  was  denied  without  costs  and  (he 
cause  ordered  argued  and  eulnnitted,  with  the  intimation  that 
the  coort  would  exercise  its  authority,  on  its  own  initiative 
if  necessary,  to  sufficiently  perfect  the  record  to  enable  it  to 
decide  the  appeal  upon  the  merits.  That  took  counsel  by  sur- 
prise, to  their  prejudice  as  they  seemed  to  suppose,  because 
they  had  placed  such  reliance  upon  competency  to  obtain  the 
dismissal  as  to  omit  printing,  serving,  or  filing  a  brief  on  the 
merits. 

The  court  took  the  somewhat  summary  method  of  making 
progress  in  the  litigation,  because  it  appeared,  satisfactorily, 
that  a  little  mutual  effort  by  counsel  would  easily  remove  any 
meritorious  ground  for  dismissaL  That  the  court  was  war- 
ranted in  that  view,  is  evidenced  by  the  fact  that  such  efiort 
was  successfully  made,  in  compliance  with  judicial  suggestion, 
and  counsel  are  to  be  commended  therefor.  Distinction  can 
be  gained  1:^  taking  that  course,  in  general,  without  any  ju- 
dicial coercion,  thou^  the  court  will  not  hesitate  to  apply  the 
latter  where  justice  seems  to  demand  it  No  litigant  will  be 
permitted  to  lose  opportunity  of  having  his  case  heard  and  de- 
termined on  its  merits,  and  that  too  with  as  little  delay  as 
practicable,  by  mistake  or  inadvertence,  or  the  adverse  party 
to  gain  any  advantage  by  casting  hindrances  in  the  way  of 
that  result     The  spirit  of  the  Code  as  voiced  in  sec.  2829  of 
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the  Statutes,  emphasized  by  ch.  192,  Lawa  of  1900,  will  be 
vitalized  here  to  the  fulleat  extent  intended  by  the  givers  of 
the  written  law,  to  the  end  that  the  court  may  respond  aB  fully 
as  possible,  in  fact  aa  well  as  in  theory,  to  the  conception  of 
our  aystem  tbeX  it  shall  afford  justice  between  adversary  par- 
ties so  far  as  human  wisdom  can  accomplish  that  result  All 
attempted  interferences  with  consideration  of  a  disputed  mat- 
ter on  the  merits  which  may  rightfully  be  brought  here,  unless 
founded  on  some  substantia]  reason,  will  be  useless,  though  the 
court  will  endeavor  to  make  relief  from  negligence  or  mistake 
subject  to  such  terms  as  may  be  just  and  necessary  to  promote 
professional  discipline  and  attention  to  the  performance  of 
duty. 

We  may  well  add,  in  harmony  with  the  foregoing,  that, 
aided  by  the  concession  of  counsel  on  the  argument  of  the  mo- 
tion to  dismiss,  that  all  papers  were  here  exoept  the  Handy- 
side  affidavit  and  Uiat  the  paper  transmitted  after  argument 
was  a  copy  thereof,  the  court  would  not  hesitate,  regardless 
of  consent  of  counsel,  to  dispose  of  the  appeal  on  the  merits 
notwithstanding  the  mere  informality  of  the  clerk's  certificate 
and  the  very  negligent  manner  in  which  the  papers  were  re- 
turned. Even  without  such  copy  such  course  would  probably 
be  taken  since  there  are  dear  indications  in  the  papers  of  the 
right  of  the  matter  and  because  of  the  presumption  which  ex- 
ists in  favor  of  an  order  or  judgment  complained  of,  in  case 
of  the  complete  record  upon  which  it  is  based  not  being  here 
properly  certified. 

Coming  to  the  merits,  we  are  unable  to  find  any  worthy  of 
extended  treatment.  Counsel  confessed  upon  &e  hearing  of 
the  motion  at  the  circuit  that  ihey  were  unable  to  assign  any 
particular  reason,  supported  by  argument,  for  vacating  the 
verdict  and  judgment.  There  was  not,  even,  a  satisfactory 
showing  of  good-faith  purpose  to  settle  a  bill  of  exceptions 
and  appeal  to  this  court  which  was  interrupted  by  the  entry 
of  judgment  The  motion  seems  to  have  been  based,  wholly, 
on  the  theory  that  the  filed  request  to  vacate  the  verdict  and 
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grsnt  a  new  trial  worked  a  stay  and  so  the  rendition  of  judg- 
ment was  irregular.  If  there  were  auch  irre^^ularity  it  would 
not  be  good  ground,  in  view  of  aec.  2829  of  the  Statutes,  for 
vacating  the  judgment  unleaa  it  was  really  prejudicial  to  the 
adverse  par^.  It  was  not  audi  in  the  absence  of  a  satisf  actory 
showing  of  good-faith  purpose  to  appeal  because  of  supposed 
prejudicial  error,  and  none  was  su^ested. 

But  the  difficulty  complained  of  was  not  even  an  irr^u- 
larity.  The  motion  for  a  new  trial  did  not  operate  as  a  stay 
of  proceeding  It  was  not  "made  in  open  court  and  entered 
in  tlie  clerk's  minutee"  (the  journal  of  court  proceedings  as 
Uiey  occur)  as  provided  in  Circuit  Court  Kule  XXXHI. 
The  mere  filing  with  the  derk  of  a  motion  and  serving  a  copy 
thereof  on  the  attorney  for  the  adverse  party  is  not  a  compli- 
ance widi  such  role.  Moreover,  it  seems  that  the  rule  itself, 
in  that  it  affords  counsel  for  a  losing  party  competent^  to  stay 
proceedings  without  any  action  of  the  court,  is  in  conflict  with 
sec  2861,  Stats.  (1898),  which  is  mandatory  to  the  effect  that 
the  clerk,  in  case  of  a  verdict,  shall  enter  judgment  in  the 
aheence  of  some  judicial  direction  to  the  contrary.  The  trial 
court  BO  ruled  and  no  reason  is  perceived  why  such  ruling  is 
not  correct.  The  section  does  not  apply,  strictly  speaking,  in 
face  of  a  verdict  so  finding  the  facts  as  to  render  an  order  for 
judgment  necessary,  but  the  spirit  of  it  is  that  there  shall  be 
no  delay  after  verdict,  such  as  was  sou^t  in  this  case,  except 
by  order  of  court     The  rule  must  give  way  to  the  statute. 

Nothing  particular  need  be  said  respecting  the  denial  of  the 
motion  for  an  extension  of  time  to  settle  a  bill  of  exceptions. 
It  was  grounded  on  want  of  satisfactory  explanation  of  the 
delay  for  several  months  and  any  showing  of  good-faith  pui^ 
poee  to  challenge  t^e  verdict  for  substantial  error.  In  that 
situation  it  seems  clear  that  the  motion  was  properly  denied. 
It  is  not  perceived  how  any  other  course  could  well  hare  been 
taken.  Certainly  such  course  did  not  involve  an  abuse  of  ju- 
dicial discretion. 

By  the  Court. — The  order  is  affirmed. 
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Ebswir  and  Timlin,  JJ.,  ara  of  opinion  that  no  further 
ehamug  of  good  faith,  (o-  "good-faitti  purpose  to  settle  a  bill 
of  exo^ticnu  and  appeal,"  was  oficesaaiy ;  th^  think  the  good 
faith  of  ooiuiBel  in  such  matters  should  be  pieenmed  and  that 
there  ia  nodiing  in  tiiia  record  to  impeach  that  preenmptitm. 
Aside  from  this  they  concur  in  the  afBrmance  a£  the  order. 


Nmu,  Respondent,  vs.  Westkbh  Unioh  TsLsoaipH  Cou- 
paut,  Appellant 

March  JS—ArrU  $,  isa. 

Telegraph  coinpanl««:  I>ela|i  in  S«Hvery  of  iHe$nni«:  Damaget:  Men- 
tal anguith:  Boidence:  Bufflciency:  OonMtUutional  law:  Clati- 
fioation:  Statutet:  ValidUv- 

I.  In  an  action  agalntt  a  telegnipti  companr  to  recover  damacea 
for  mental  ansulah  reaultlng  from  ne^lgent  foUnre  to  deliver 
a  mesaagv  In  time  to  enabl*  plaintiff  to  attend  ttie  funeral 
of  hli  tatlier,  the  plaintiff  tesUOed:  "I  t«lt  awful  sonr  be> 
cauae  1  coold  not  get  orer  tbere."  It  also  appeared  that  be 
bad  gone  Into  tbe  woods  to  work,  and  tbereatter  made  two 
Tialts  to  bla  borne  to  aee  his  sick  fatber.  Held  sufficient  to 
tnataln  a  recoverr  of  |36D. 

X.  An  Impromptu  answer  of  the  plalntlfl  to  an  oral  Interrogatoir 
In  an  examination  had  prior  to  the  trial,  that  be  would  not 
take  1100  and  miss  his  father's  funeral,  and  other  answers  to 
the  same  effect,  though  admissible  In  evidence,  were  not  con- 
clusive' upon  him  so  as  to  preclude  a  recover?  of  more  than 
1100. 

S.  A  leglslatlva  classlflcatlon  \>j  wblch  special  duties  or  special 
liabilities  are  Imposed  upon  persons  or  corporations  engaged  In 
tbe  buslnesB  of  receiving,  transmitting,  and  delivering  mes- 
sages by  telegrsph.  Is  justified  by  tbe  eubataDtlal  differences 
between  that  business  and  others,  Including  tbe  business  of 
operating  telephone  lines. 

4.  A  statute  (sec.  1778,  Stats.:  Laws  of  1907,  cb.  166)  providing 
that  any  person,  association,  or  corporation  operating  or  own- 
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Ihk  anr  t«l%rapti  Unes  doing  bustnetw  In  thta  state  uhaXl  be 
ll&ble  lor  damages  for  mental  ang:ulBti  reaultlng  from  failure 
or  negligence  In  receiving,  copying,  transmitting,  or  delivering 
meMagea,  la  ralld.  it  doei  not  deprive  any  one  ol  property 
without  doe  proceaa  ol  law,  or  deny  tne  equal  protection  ol  tbe 
laws.  In  Tlolatios  of  the  XlVth  amendment  to  the  federal  con- 
stitution or  of  the  equivalent  provlslona  In  the  atate  conatltution. 

Affbai.  from  a  judgment  of  the  <nrcuit  court  for  Brown 
oouD^ :  S.  D.  HAHiTWoa,  CiTcuit  Judge.    Affirmed. 

For  the  appellant  there  was  a  brief  hy  A.  O.  Zimmerman 
and  Buftta  B,  Smith,  attorn^,  and  Geo.  H,  Fearons,  of  coun- 
eel,  and  oral  argument  hj  Mr.  Smith. 

For  the  reapondent  there  was  a  brief  by  EUtell  £  Burke, 
and  oral  argument  by  J.  A.  KitteU. 

TiHLiiT,  J.  In  tbie  action  for  negligent  failure  to  delirer 
a  telegraph  message  in  time  to  enable  the  plaintiff  to  attend 
the  funeral  of  his  father  the  plaintiff  recovered  damages  onder 
ch.  166,  Laws  of  1907  (sec  1778,  Stats.),  which  provides  that 
any  person,  association,  or  corporation  operating  or  owning 
any  tel^raph  line  doing  business  in  the  state  of  Wisconsin 
shall  be  liable  for  damages  for  mental  anguish  resulting  di- 
rectly and  proximately  from  or  occasioned  by  the  failure  or 
n^igenoe  of  their  operators,  aervants,  or  employees  in  re- 
ceiving, copying,  transmitting,  or  delivering  dispatches  or 
messages,  not  to  exceed  in  amount  the  sum  of  $500.  The  ver- 
dict was  for  $350. 

1.  The  defendant  contends  that  there  was  no  sufficient  evi- 
dence of  mental  anguish  to  justify  a  recovery  in  that  smount. 
The  plaintiff  is  a  laborer  and  was  engaged  in  working  in  the 
lumber  woods,  and  on  this  point  merely  testified :  "I  felt  awful 
sorry  because  I  could  not  get  over  there."  But  it  also  ap- 
peared that  he  went  to  work  in  the  woods  about  two  weeks 
before  Christmas,  that  he  went  home  Christmas  time  and 
again  thereafter  and  before  the  death  of  his  father,  to  see  tiie 
latter,  who  was  ^ck.     The  point  is  made  that  there  should 
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have  been  some  further  facta  or  circumstancea  put  in  evidence 
teading  to  show  mental  anguiah  or  that  the  plaintiff  should 
have  given  some  deacription  of  the  poignancy  of  his  feelings 
so  that  the  jurj  mi^t  have  some  baais  upon  which  to  eatimate 
the  degree  of  his  mental  anguish.  This  mental  condition 
would  be  quite  difficult  for  an  ordinary  laboring  man  to  de- 
scribe. The  intenaity  of  mental  anguish  la  not  alwa^  propor- 
tionate  to  the  eloquence  or  power  of  deacription  of  the  auf- 
f  erer.  There  is  no  known  ratio  of  anguiah  to  outcry.  It  is 
impossible  to  meaaure  mental  anguish  accurately  in  money, 
and  the  jury  could  as  well  fix  die  damages  from  the  simple 
statement  of  this  laborer  as  they  could  from  a  more  eloquent 
and  dieatrical  display  of  grief  by  a  more  accomplished  wit- 
ness. 

A  number  of  like  cases  are  collected  in  respondenf  b  brief 
affirming  upon  similar  evidence  verdicts  for  damages  aa  fol- 
lows: Western  Union  T.  Co.  v.  Adams,  76  Tex.  B31, 12  S.  W. 
867,  6  L.  E.  A.  844,  $2,000 ;  Western  Union  T.  Co.  v.  Oillis, 
97  Art  226,  133  S.  W.  833,  $300;  Western  Union  T.  Co.  v. 
Wefcb  (Ark.)  135  S.  W.  366,  $625;  Western  Union  T.  Co.  v. 
Dodson  (Mias.)  54  South.  844,  $1,000;  MdUy  v.  WesUm 
Union  T.  Co.  151  Iowa,  228,  130  N.  W.  1086,  $300;  Wed- 
em  Union  T.  Go.  v.  OUstrap,  77  Kan.  191,  94  Pac  122, 
$750 ;  Western  Union  T.  Co.  v.  BeU,  48  Tex.  Civ.  App.  151, 
106  S.  W.  1147,  $400;  Western  Union  T.  Co.  v.  CaldweU, 
126  Ky.  42, 102  S.  W.  840,  $1,000 ;  Potter  v.  Western  Union 
T.  Co.  138  Iowa,  406,  116  N.  W.  130,  $1,000. 

It  is  next  contended  that  in  oral  croaa-exami  nation  for  the 
purpose  of  discovery,  had  prior  to  the  trial,  the  plaintiff  testi- 
fied that  he  would  rather  give  $100  than  mias  going  to  hia 
father's  funeral  and  that  he  would  not  take  $100  and  miss 
his  father's  funeral ;  and  the  case  of  Berger  v.  Abel  £  B.  Co, 
141  Wis.  321, 124  N.  W.  410,  is  cited  to  uphold  the  argument 
that  in  consequence  of  this  testimony  the  plaintiff's  damages 
should  have  been  limited  to  $100.     It  will  be  observed  that 
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the  plaintiff  in  this  case  did  not  testify  that  his  damages  were 
|100,  that  the  answers  abovB  referred  to  were  given  im- 
prompta  to  oral  interrogatories,  and  that  in  the  case  relied 
upon  the  admission  was  specific,  deliberate,  in  writing,  and  in 
a  measure  ihe  foundation  of  the  plaintiff's  claim.  The  testi- 
moDj  given  by  plaintiff  in  the  instant  case  was  proper  to  be 
submitted  to  and  considered  hj  the  jury,  but  not  conclusive 
i^Nin  him. 

3.  It  is  next  contended  that  the  statute  authorizing  a  recov- 
ery for  mental  anguish  against  telegraph  companies  is  invalid 
in  that  it  deprives  the  defendant  of  property  without  due 
process  of  law  and  denies  to  it  the  equal  protection  of  the 
laws,  contrary  to  the  XI7th  amendment  to  the  federal  con- 
stitatjon  and  contraiy  to  the  equivalent  provisions  in  t^e  con- 
stitntion  of  this  state.  A  recovery  for  mental  anguish,  more 
fiommonly  referred  to  as  mental  suffering,  ia  no  novelty  in  the 
law.  It  has  been  approved  in  actions  for  breach  of  promise 
of  marriage  attended  with  certain  a^^avating  circumstances, 
Oiese  v.  SehvUz,  65  Wis.  487,  27  N.  W.  353 ;  in  actions  for 
Diligence,  Cnker  v.  C.  &  N.  W.  B.  Co.  36  Wis.  657 ;  Beinke 
V.  Bentley,  90  Wis.  457,  63  N".  W.  1055  j  Fenelon  v.  Suits,  58 
Wis.  344,  10  N.  W.  501 ;  in  actions  of  assault  and  battery, 
Barnes  v.  MaHin,  15  Wis.  240 ;  Wilson  v.  Young,  31  Wis. 
574;  in  actions  for  false  imprisonment,  Sorenaon  v.  Dundaa, 
50  Wis.  335,  7  N.  W.  259;  in  actions  for  libel  and  slander, 
Wilson  V.  Noonan,  35  Wis.  321 ;  Buckstaff  v.  Sicks.  94  Wis. 
31,  68  N.  W.  403 }  in  actions  for  a  wrongful  mutilation  of  a 
dead  body  of  a  relative,  Eoerber  v.  Patek.  123  Wis.  453,  102 
N.  W.  40,  68  I.  R.  A.  956;  in  a  statutory  action  by  a  wife 
against  a  saloon-keeper  for  causing  the  intoxication  of  her  hus- 
band, Peterson  v.  Enable,  35  Wis.  80. 

The  effect  of  the  statute  in  question,  therefore,  is  to  extend 
this  measure  of  damages  to  the  negligent  acts  of  telegraph 
companies  mentioned  in  the  statute.  The  statute  in  question 
does  not  attempt  to  classify  persons  except  with  reference  to 
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their  bosineBs  or  occupation.  It  impoeeg  this  liability  "upon 
any  person,  association  or  corporation  operating"  any  tele- 
graph line  doing  business  in  this  state.  Examining  Uie  qoes- 
tioD  a  priori,  we  must  start  with  the  axiom  that  the  legislature 
has  all  legislative  power  not  withheld  or  limited  by  the  consti- 
tution of  the  state  or  the  exercise  of  which  is  not  prohibited 
by  the  federal  constitution.  Legislative  power  necessarily  in- 
cludes classification  with  reference  to  the  acts  forbidden  or 
authorized  by  the  statute  or  with  reference  to  the  persons  foi^ 
bidden  or  authorized,  or  with  reference  to  both.  Hence  all 
l^slation  involves  classification.  Where  the  l^slative  com- 
mand includes  only  a  kind  of  persons  and  imposes  upon  such 
persons  duties  and  burdens  not  common  to  others,  there  must 
exist  in  the  relations  of  such  persons  to  the  state,  to  the  pnb- 
lic,  or  to  individuals  some  reasonable  ground  of  distinction 
sufficient  to  show  the  classification  is  not  merely  personal  and 
arbitrary  or  else  there  will  be  a  denial  of  the  equal  protection 
of  the  law.  This  same  invalid  result  could  be  reached  by  a 
statute  which  included  only  certain  occupations,  but  in  that 
case  the  unconstitutionality  would  not  be  so  direct  and  ob- 
vious and  could  be  asserted  of  the  statute  where  the  descrip- 
tion of  the  occupation  was  equivalent  to  a  designation  of  per- 
sons ;  or  where  there  were  no  distinctive  features  in  the  occu- 
pation to  furnish  a  legitimate  basis  for  classification.  The 
courts  are  not,  in  either  case,  to  review  the  legislative  discre- 
tion where  such  discretion  is  found  to  exist,  nor  to  require  th» 
legislature  to  specify  its  reasons  for  the  dassification.  Be- 
cause no  act  of  the  legislature  is  to  be  declared  invalid  unless 
its  invalidity  appears  clearly  and  beyond  reasonable  doubt, 
we  are  to  presume  that  the  legislature  acted  upon  legitimate 
grounds  of  distinction,  if  any  such  grounds  exist  The  busi- 
ness of  receiving,  transmitting,  and  delivering  messages  by 
telegraph  is  not  like  anything  else.  The  telegraph  company 
undertakes  to  transmit  messages  with  greater  speed  over  long 
distances,  thus  distinguishing  it  from  the  mail  and  from  pri- 
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vate  messenger  service.  It  undertakes  the  paUio  duty  of  do- 
ing this  for  those  for  whom  the  former  is  too  slow  and  to  pei^ 
form  this  serrioe  in  all  such  matters  requiring  haste.  It  re- 
ceives  the  message  to  be  delivered,  controls  its  contents  h^ 
rewriting,  controls  the  office  of  reception  and  delivery,  and  it 
alone  knows  or  has  opportunity  to  know,  within  the  requisite 
time,  of  errors  in  b^msmission  or  delays  in  delivery ;  thus  dis- 
tinguishing it  frton  the  telephone  business,  which  furnishes 
the  instruments  by  which  the  patron  sends  his  own  message, 
shaped  by  himself  and  delivered  by  himself,  and  in  which  the 
patron  knows  at  once  whether  he  has  been  able  to  communis 
cate  with  the  person  addressed  or  not.  Theee  suhatanUal  dif- 
ferences the  legislature  had  the  right  to  Tecc^;nize  and  act 
upon.  The  legislature  may  also  have  considered  that  the  tele- 
graph is  the  commcmly  accepted  Tehide  for  the  transmission 
and  delivery  of  messages  relating  to  the  affections  when  such 
messages  are  urgent  and  cannot  await  the  slower  process  of 
the  mails  or  abide  the  publicity  and  delays  of  the  telephone  in 
securing  the  attendance  of  the  addressee  at  the  delivery  sta- 
tion. We  do  not  have  to  say  with  certainty  that  the  legisla- 
ture considered  either  of  these.  It  is  sufficient  that  It  might 
have  done  so,  or,  in  other  words,  that  there  exist  difFerences  in 
the  business  having  reasonable  relation  to  the  object  of  the 
statute  in  question. 

3.  If  we  consider  the  question  upon  authority  the  result  is 
the  same.  A  statute  imposing  upon  telegraph  companies  a 
liability  for  mental  anguish  or  suffering  in  case  of  their  neg- 
ligent failure  in  t^e  trananissiou  or  delivery  of  messages  is 
valid.  Ivy  v.  Western  Union  T.  Co.  166  Fed.  371,  and  cases 
cited.  To  the  same  effect  and  to  the  point  that  there  is  a  sub- 
stantial ground  for  classification  between  tele^aph  and  tele- 
phone companies,  see  SimmOTie  v.  yfestem  Union  T.  Co.  6S 
S.  C.  425,  41  S.  E.  521.  A  classification  for  the  imposition 
of  special  duties  or  special  liabilities  arising  out  of  the  pecul- 
iar business  in  which  persons  in  that  class  are  engaged  is  a 
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juBt  classificatioii,  and  it  is  no  objection  that  the  duty  is  en- 
forced by  an  award  of  damages  to  the  party  injured  by  breach 
of  audi  duty.  Mo.  Pac.  B.  Co.  v.  Hwnea,  116  U.  S.  612,  6 
Sup.  Ct  110 ;  Oitlf.  G.  &  3.  F.  B.  Co.  v.  EUU.  165  U.  S.  160, 
17  Sup.  Ct  256 ;  Kiley  v.  C,  M.  &  St.  P.  B.  Co.  138  Wis. 
216,  119  N.  W.  309,  120  N.  W.  766;  Western  Union  T.  Co. 
V.  Ferguson,  167  Ind.  37,  6&  N.  E.  416. 
By  the  Court. — Judgment  affirmed. 


SiQL,  Respondent,  vs.  Gbbes  Bat  Tbaotioit  Coufaiit,  Ap- 
pellant 

March  It—ApHl  S,  190. 

Btreet  ralliray*.'  iHfury  to  person  attempting  to  board  moving  car: 
ifeffligence:  Qvettions  for  i»ry. 

It  w&s.  In  tbla  case,  negligence  as  a  matter  of  law  tor  plaintiff  to 
attempt  to  board  tbe  front  Teatlbule  of  a  moving  street  car  after 
It  had  stopped  at  a  usual  stopping  place  and  had  started  again 
and  was  being  speeded  np.  It  appearing,  among  otber  tbli^B, 
that  the  Teatlbule  Aoot  was  closed  and  locked  and  that  It  was 
evident  to  the  plalntlS  that  tbe  motorman  either  did  not  see  his 
signals  or  did  not  Intend  to  pay  any  attention  to  tbem. 

Afpeai.  from  a  judgm^it  of  the  circuit  court  for  Brown 
county:  S.  X>.  Hastikos,  Circuit  Judga    Beversed. 

Plaintiff  brought  this  action  to  recover  damages  for  inju- 
ries sustained  while  attempting  to  board  one  of  defendant's 
interurben  cars  in  the  city  of  Green  Bay.  The  oomplaint  al- 
leged that  the  car  in  question  was  proceeding  in  a  northerly 
direction  on  Webster  avenue,  after  having  stopped  at  the  cor- 
ner of  Porlier  street  and  Webster  avenue;  that  plaintiff  ap- 
proached the  car  from  the  south  and  at  the  same  time  signaled 
to  die  motorman  to  indicate  that  he  desired  to  get  on;  that 
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(he  ear  proceeded  very  slowly  up  to  the  point  where  plaintiff 
met  it,  and,  as  he  was  oboat  to  board  the  front  end,  started 
with  a  jerk,  materially  increasing  its  speed,  and  plaintiff  was 
thrown  to  the  ground  and  rolled  against  the  trucks  of  the  car. 
The  answer  put  in  issue  the  material  allegadona  of  the  com- 
plaint. By  its  answers  to  qneations  submitted  on  a  special 
verdict  the  jury  foimd  tiiat  plaintiff  was  injured  by  falling 
fnnn  one  of  defendant's  cars  while  attempting  to  get  on ;  that 
his  fall  was  caused  by  the  car  being  jerked  forward  by  a  sad- 
den increase  of  speed  after  plaintiff  had  gotten  hold  of  the 
hand-raila  and  had  his  foot  on  the  lower  step ;  tiiat  the  motor- 
man  waa  n^igent  in  so  increasing  the  speed  of  the  car  j  that 
a  nkan  of  ordinary  intelligence  and  prudence  in  the  motor- 
man's  podtdcai  should  reasonably  have  foreseen  that  suddenly 
increasing  the  speed  of  the  oar  would  cause  some  injury  to 
the  plaintiff;  ihat  no  want  of  ordinary  care  on  the  part  of 
the  plaintiff  ctmtribnted  proximately  to  his  injury;  and  that 
plaintiff  was  damaged  in  the  sum  of  $569.  On  such  verdict 
judgment  was  entered.     Defendant  appeals. 

For  the  appellant  there  was  a  brief  by  Oreem,  Fmrchild, 
North  &  Parker,  and  oral  argument  by  B.  L.  Parker. 

For  the  respondent  there  was  a  brief  by  Minahan  £  Mina- 
han,  and  oral  argument  by  V.  I.  Mindhain.  They  contended, 
itder  aUa,  that  the  true  rule  concerning  contribatory  Dili- 
gence in  boarding  or  alighting  from  moving  street  cars  is  tliat 
the  matter  is  entirely  a  question  f^r  the  jury  except  when  the 
admitted  facts  require  a  court  to  say  t^t  it  was  reckless  in 
the  person  to  attempt  to  get  upon  the  car.  Foanes  v.  Duliiih 
St.  R.  Co.  UO  Wis.  455,  122  N.  W.  1054;  Hemmingway  v. 
0.,  M.  &  St.  P.  B.  Co.  72  Wis.  42,  60,  3Y  N.  W.  804;  GUi- 
ztju^  8t.  B.  Co.  V.  Spahr,  1 1nd.  App.  23,  33  IN*.  E.  446 ;  Ep- 
pmdorf  V.  Brooklyn  City  <t  N.  B.  Co.  69  N.  T.  195,  197; 
Sahlgaard  v.  St.  Paul  CUy  B.  Co.  48  Minn.  232,  51  N.  W. 
Ul;  3  TbompeoD,  Neg.  886,  687,  §  3511;  6  Cyc.  644. 
Tu.  148— S 
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Baxhxs,  J.  The  following  facta  are  undisputed:  The  car 
was  in  motion  when  plaintiff  attempted  to  board  it  It  bad 
stopped  at  a  usual  stopping  plaoe  and  bad  just  started.  The 
signals  which  the  plaintiff  made  to  the  motorman  were  made 
before  the  car  started.  It  was  evident  to  the  plaintiff  that 
the  motorman  either  did  not  see  the  signals  or  that  he  did  not 
•  intend  to  paj  ataj  attention  to  them.  The  attempt  to  board 
the  car  was  made  when  it  was  being  speeded  up.  The  front 
restibule  door  of  the  car  was  closed,  so  that  plaintiff  was  noti- 
fied to  stay  out  rather  than  invited  to  come  im  It  was  not 
only  closed,  but  was  locked  bj  means  of  the  trap  door  being 
down,  although  the  plaintiff  did  not  know  this  fact  Still, 
he  had  as  much  right  to  assume  that  it  was  locked  as  he  did  to 
assume  that  it  was  unlocked.  The  bottom  of  the  door  came 
close  to  the  top  of  the  platfonn.  When  the  door  was  closed 
it  was  nearly  if  not  quite  flush  with  the  step  leading  to  the 
platform.  Or,  stated  in  another  way,  the  outer  edge  of  the 
step  was  almost  on  a  line  drawn  perpendicularly  from  the 
door  to  the  step.  There  was  a  foothold  on  the  step,  but  plaint- 
iff could  retain  his  position  thereon  only  by  >»iingiTig  to  the 
hand-holds,  snd  he  could  not  open  the  door  if  it  were  unlocked 
except  by  using  one  of  his  hands.  Under  these  facte,  we  con- 
clude that  plaintiff  was  guilty  of  contributory  negligence  as 
a  matter  of  law.  Champane  v.  La  Crosse  City  B.  Co.  121 
Wis.  654,  99  N.  W.  834;  Fosnes  v.  Duluth  8t.  B.  Co.  140 
Wis.  455,  122  N.  W.  1054;  Paulson  v.  Brooklyn  City  B.  Co. 
13  Misc.  387,  84  N.  T.  Supp.  244;  Phillips  v.  B.  <&  8.  B.  Co. 
49  N.  T.  177. 

Having  reached  this  conclusion,  it  is  unnecessary  to  con- 
sider any  other  errors  that  are  assigned.  There  was  no  evi- 
dence of  gross  negligence  to  go  to  the  jury.  The  evidence  of 
ordinary  negligence  was,  to  say  the  least,  sli^t.  It  may  be 
that  the  accident  would  have  happened  if  the  vestibule  door 
had  been  open,  but  it  would  not  have  happened  if  the  plaintiff 
had  not  negligently  attempted  to  board  the  car. .   It  foUows 
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tliat  the  ooQxt  Bhould  hare  directed  a  verdict  for  the  defend- 
ant. 

By  ihe  Court. — The  judgment  of  the  circuit  court  ia  re- 
versed, and  the  cause  is  remanded  with  directions  to  diamiss 
the  complaint. 


Frarcois,  Appellant,  tb.  Cadt  Lakd  Comfaitt,  Iteapoudent.. 

Uareh  a— April  S,  1911. 

Deceit:  WA«n  actionable:  OpinfOM  of  to  value  of  property:  Statute  of 
frauOa:  Oral  contract  of  ffuarantji:  Pleading:  Amendment: 
Changing  action  from  contract  to  tort. 

1.  A  (alM  represenUUon  must  be  relied  and  &ct«d  upon  In  order  to 

be  actionable. 

2.  Statementa  as  to  the  value  of  property  about  to  be  sold,  where 

Inq>ectlon  la  open  to  the  buyer,  are  ordinarily  regarded  aa  mere 
expreaslona  of  opinion,  and  will  not  be  regarded  as  statementa 
of  fact  on  which  actionable  fraud  cas  be  based.  In  the  absence 
of  extrinsic  clrcumstancea,  like  fiduciary  relations  or  artlflce, 
by  wblch  the  buyer  Is  prevented  from  making  InTeatlgatlon 
himself. 

3.  A  contract  by  which  the  vendor  of  a  note  and  mortgage  execated 

by  a  third  person  guarantees  payment  thereof  la  a  contract  to 
answer  for  the  debt,  default,  or  miscarriage  of  another,  and  la 
Told,  under  see.  2307,  Stata.  (1898),  If  not  In  writing. 

4.  An  amendment  which  does  not  state  facta  showing  an  actionable 

tort  does  not  change  a  complaint  from  one  on  contract  to  one 
in  tort 

Appeal  from  a  judgment  of  the  circuit  court  for  'Brown 
county:  S.  D.  Hastings,  Circuit  Judge.     Affirmed, 

The  defendant  is  a  corporation  dealing  in  real  estate  and 
real-estate  securities  at  Green  Bay,  On  October  8,  1907,  the 
plaintiff  purchased  from  the  defendant  at  par  the  note  of  one 
John  Mosuch  and  wife  for  $2,300,  due  three  years  after  ita 
date  (viz.  September  14,  1907),  secured  by  a  mortgage  upon 
a  lot  and  building  thereon  in  the  city  of  Oshkosh,  which  the 
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plaiDtiff  had  never  seen.  The  plaintiff  had  preTiously  pur- 
chased of  the  defendant  sev-eial  securitieB  of  the  same  kind, 
and  he  alleged  in  his  complaint 

"That  said  Joseph  P.  Francois  had  for  some  time  pur- 
chased from  the  Cody  Land  Company  otiieT  notes  held  and 
owned  b^  it  That  it  was  the  understanding  and  agreement 
by  and  between  said  Gady  Land  Company  and  said  Joseph 
P.  Francois,  that  said  Cody  Land  Company  should  stand 
back  of,  make  good,  and  guarantee  collection  and  payment  of 
'all  notes,  mortgages,  or  o^er  evidences  of  indebte^ess  which 
said  plaintiff  should  at  any  time  purchase  for  it.  And  it  was 
understood  and  agreed  by  plaintiff  and  defendant  that  said 
Cody  Land  Company  would  stand  back  of,  make  good,  and 
guarantee  the  payment  and  collection  of  such  note  of  John 
and  Elizabeth  Mosndi.  And  that  if  said  makers  did  not  pay 
the  same  according  to  the  tenor  of  the  note  and  mortgage  here- 
inafter referred  to,  then  said  Gady  Land  Company  would 
itself  pay  tiie  same. 

"That  said  plaintiff  is  a  man  unskilled  in  business  ways  and 
especially  as  to  legal  matters,  and  relied  in  the  transaction 
herein  set  out  upon  said  defendant,  and  had  no  attorney  or 
other  legal  advice,  but  depended  ap<m  said  defendant  and  its 
promises  aforesaid." 

The  complaint  further  alleged  that  the  real  estate  described 
in  the  mortgage  was  not  worth  the  face  of  the  mortgage,  and 
that  the  defendant  knew  ike  fact  at  tiie  time  of  the  sale,  that 
the  interest  due  September  14,  1908,  was  unpaid,  that  the 
makers  of  the  note  are  insolvent,  that  the  mortgage  was  duly 
foreclosed  and  the  property  sold,  from  which  sale  the  plaintiff 
received  to  apply  on  his  debt  $1,627.10,  leaving  a  balance  un- 
paid of  $1,097.16,  for  whidi  judgment  was  demanded  against 
the  defendant. 

The  action  was  tried  before  a  jury,  and  the  following  spe- 
cial verdict  was  rendered: 

"(1)  Bid  the  defendant  at  the  time  it  sold  the  note  and 
mortgage  in  question  to  the  plaintiff  agree  with  him,  as  part 
of  the  contract  of  said  sale,  that  it  would  stand  back  of  and 
make  good  the  same  t    A.  Nth 
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"(2)  Did  the  defendant  represent  to  said  plaintiff,  Trhile 
negotiating  said  sale,  tliat  the  mortgaged  property  was  worth 
$4,500!    A.  Tea. 

"(3)  If  your  answer  to  the  second  question  should  he  Tee,' 
then  answer  this :  Did  the  plaintiff  hay  said  note  and  mort- 
gage relying  upon  said  representation  ?     A.  Yea. 

"(4)  What  was  the  fair  market  value  of  said  mortgaged 
property  at  the  time  of  said  sale  \    A.  $2,700." 

The  court  made  an  additional  finding  of  fact  to  the  effect 
that  "all  representations  made  by  said  defendant  or  its  agents 
as  to  the  value  of  the  mortgaged  property  were  made  honestly 
and  in  good  faith,  and  without  intent  on  the  part  of  the  de- 
fendant or  its  ofScers  to  induce  the  plaintiff  to  forego  inde- 
pendent investigation  as  to  the  true  value  of  said  land." 
Thereupon  the  court  dismissed  the  complaint,  and  the  plaint- 
iff appeals. 

8ol.  P.  Huntington,  for  the  appellant 

For  the  respondent  there  was  a  brief  by  Cady,  Strehlow  £ 
Joseph,  and  oral  argument  by  Samvel  H,  Cady. 

WiMSLow,  C.  J.  The  action  was  brought  upon  a  supposed 
contract  of  guaranty.  This  is  apparent  from  the  complaint. 
Upon  die  trial  the  plaintiff's  evidence  showed  that  the  defend- 
ant's agent,  at  the  time  plaintiff  purdiased  the  mortgage,  rep- 
resented that  the  mortgaged  property  was  wort^  somewhere 
from  $4,500  to  $5,000,  and  that  he  relied  upon  the  representa- 
tion. The  defendant's  agent  admitted  that  he  stated  that  in 
his  opinion  it  was  worth  $4,600.  At  the  close  of  the  evidence 
in  the  case  and  on  June  16, 1911,  the  plaintiff  was  allowed  to 
amend  his  complaint  by  adding  after  the  allegation  that  the 
mor^aged  real  estate  was  not  worth  the  face  of  tlie  mortgage 
and  that  the  defendant  knew  that  fact,  the  following  words : 
"bnt  represented  to  the  plaintiff  that  said  property  was  worth 
$4,500,  hut  as  matter  of  fact  it  was  not  worth  more  than 
$2,000."  The  reason  for  the  making  of  this  amendment  is 
not  obvious.    If  the  idea  was  to  state  a  cause  of  action  in  tort 
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for  damages  caused  by  false  and  fraudulent  representations 
it  was  entirely  iuaufficient,  because  it  did  not  allege  tliat  the 
plaintiff  relied  upon  the  all^;ed  representation  in  making  the 
purchase.  A  false  representation  must  be  relied  and  acted 
upon  in  order  to  bo  actionable.  Puffer  v.  Welch,  144  Wia. 
£06,  129  N.  W.  625.  So  the  amendment  did  not  change  the 
complaint  from  contract  to  tort,  even  conceding  that  such  a 
change  could  have  been  properly  made  under  the  provisions 
of  eh.  853  of  the  Laws  of  1911  (sec  2669a,  Stats.),  aUowing 
the  making  of  amendments  changing  a  cause  of  action  from 
contract  to  tort,  which  act  took  effect  June  17, 1911. 

If  it  he  argued  that  the  form  of  the  pleading  should  be  dis- 
r^arded,  that  the  evidence  of  fraud  came  in  without  objec- 
tion, and  that,  the  verdict  having  determined  the  fact  of  re- 
liance, there  should  be  judgment  for  Uie  plaintiff  thereon,  the 
answer  is  that  there  is  no  finding  that  the  representation  of 
the  value  of  the  mortgaged  property  was  a  representation  of 
fact  It  is  very  well  known  that  statements  of  the  value  at 
property  about  to  be  sold,  where  inspection  is  open  to  the 
buyer,  are  ordinarily  regarded  as  merely  expressions  of  opin- 
ion, and  will  not  be  regarded  as  statements  of  fact  on  which 
actionable  fraud  can  he  based,  in  the  absence  of  extrinsic  cir- 
cumstances, like  fiduciary  relations  or  artifice,  by  which  the 
vendee  is  prevented  from  making  investigation  himself.  Eor- 
ton  V.  Lee.  106  Wis.  439,  82  K.  W.  360.  There  was  no  find- 
ing of  any  such  extrinsic  circumstances  here,  and  no  request 
by  the  plaintiff  to  submit  any  questions  covering  such  mat- 
ters. It  must  be  considered,  therefore  (conceding  that  the 
questions  were  material),  that  tbey  were  determined  by  the 
circuit  judge  in  conformity  with  the  judgment.  Sec.  2858m, 
Stats.  (Laws  of  1907,  ch.  346).  Lideed,  the  finding  actually 
made  by  the  court  seems  in  effect  to  cover  the  question  and 
make  the  expression  relied  upon  simply  an  opinion.  These 
considerations  dispose  of  the  tort  features  of  the  case,  if  any 
there  be. 
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As  to  the  contract  feature  Uttle  need  be  said.  It  is  clear 
that  if  there  was  any  contract  at  any  time  it  was  a  contract 
to  answer  for  the  debt,  default,  or  miacarriage  of  another, 
and  BHch  contracts  are  void  if  not  in  writing.  Sec  2307, 
Stats.  (1898).  The  reasons  why  there  can  be  no  recovery  on 
contract  seem  to  be  so  numerous  as  to  be  almost  embarrasBing: 
(1)  The  jury  found  as  a  fact  that  none  was  made  at  the  time 
of  the  sale;  (2)  if  any  promise  was  made  before  the  sale,  the 
evidence  shows  that  it  was  nothing  more  than  a  naked  prom- 
ise without  consideration  of  any  kind ;  (8)  whether  made  be- 
fore or  at  the  time  of  the  sale,  it  was  void  because  not  in  writ- 
ing. 

By  ihe  Coxirt. — Judgment  affirmed. 


WiLsB,  Respondent,  ts.  Ohioaoo  &  Kokthwbstbbh  Rul- 
WAT  CoMPAKT,  Appellant. 

Monh  It— April  8,  »«. 

BaUroadt:  Injury  to  perion  puthea  from  train:  Evidence. 

A  finding  br  the  Jary  that  plaintiff,  who  had  boarded  a  train  at  the 
rear  end  of  the  tender,  waa  pnahed  therefrom  by  tha  baggaee' 
man.  la  held  to  be  aoatalned  bf  the  evldeDce. 

Afpbax  from  a  judgment  of  the  circuit  court  for  Brown 
«nnty:  S.  D.  Habhsqb,  Circuit  Judge.     Affirmed. 

Action,  for  personal  injury. 

Plaintiff,  a  brakeman  in  the  employ  of  defendant,  was  in- 
jured, October  17,  1910,  by  having  his  leg  run  over  by  one 
of  its  trains.  The  circumstances,  as  related  by  him,  are 
these :  He  went  to  the  depot  at  Oshkoeh  to  take  the  train  for 
hifl  home  in  De  Pere.  The  train  not  being  due  for  some  lit- 
tle time,  as  he  supposed,  he  went  a  short  distance  from  the 
stati<Hi  to  obtain  some  tobacco.     The  place  he  went  to  was  on 
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tile  opposite  side  of  the  track  from  the  depot  and  the  Bid& 
where  pasBengera  were  required  to  board  trains.  Having  pro- 
cured the  tobacco  and  observed  tiiat  his  trun  had  arrived  and 
was  atartiog  out,  he  hurried  to  reach  the  track  by  way  of  the- 
Btreet  and  did  bo  just  as  the  engine  had  croaaed  it.  The  cars 
in  tlie  train  were  of  Hie  vestibuled  character  with  all  of  the 
entrances  closed  on  the  side  he  approached.  There  waa  no 
way,  as  he  supposed,  to  board  the  train  except  by  getting  on 
behind  the  tender  and  passing  through  the  ba^age  car.  Be- 
ing an  experienced  railroad  man  and  used  to  boarding  and 
jumping  off  trains  while  they  were  in  motion  at  a  moderate- 
rate  of  speed,  without  hesitation  he  secured  a  place  at  the  rear 
comer  of  the  tender  by  stepping  both  feet  into  the  stirrup 
there  located  and  taking  hold  of  the  handle  bar.  He  purposed 
then  making  the  front  platform  of  the  baggage  car,  attracting 
the  attention  of  the  ba^ageman  and  securing  permission  from 
him  to  pass  through  to  the  pasBenger  car.  He  anticipated  no 
difficulty  in  that  regard  because  he  was  acquainted  with  t^e 
baggageman  and  had  been  for  some  time.  He  had  money  to 
pay  his  fare  and  intended  to  do  so  and  ride  as  a  passenger. 
As  be  waa  about  to  step  on  the  platform  the  baggageman  ap- 
peared and  ordered  him  o£F.  He  tried  to  explain  who  be  waa 
and  why  he  had  thus  boarded  the  train  but  the  baggageman 
did  not  recognize  him  and  persisted  in  his  alighting  from  the 
train.  He  hesitated  to  do  so,  whereupon  the  baggageman  vio- 
lently pushed  him  off,  causing  him  to  fall  with  bis  ri^t  leg 
across  the  rail  so  the  car  wheels  passed  over  and  severed  it. 

The  trainmen  told  a  different  story  than  plaintiff.  The 
baggageman  denied  pushing  plaintiff  off,  but  admitted  he  was 
hanging  to  the  comer  of  the  tender  and  pushing  his  hat  off  to 
coerce  him  into  ali^ting.  There  was  other  evidence  from 
trainmen  tending  to  show  that  when  plaintiff  reached  the 
ground  from  the  tender  he  picked  his  hat  up  and  made  further 
attempts  to  board  the  train  so  as  to  steal  a  ride.  He  talked 
with  several  persons  immediately  after  he  was  injured  aa  to 
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liow  the  aocident  occurred,  not  daiming,  as  such  persona  testi- 
fied, that  he  was  poshed  off  hj  the  baggagemaiL  To  such 
persone  he  said,  as  the^  daimed,  that  he  tried  to  board  tiie 
train  and  slipped  so  that  he  was  caught  by  .the  car  wheel ;  that 
he  caught  on  to  the  train  but  could  not  giet  into  the  oar  be- 
cause of  the  vestibule  door  being  dosed.  There  was  other 
evidence  that  he  stated  the  drcumstances  of  the  injury  sub- 
staDtially  according  to  his  testdmony  on  the  trial 

The  jury  fonnd  in  plaintiff's  favor  upon  the  ground  that 
the  baggageman  pushed  him  violently  off  the  train  as  he 
daimed. 

Defendant  made  the  necessary  motions  and  took  the  appro- 
priate exceptions  to  save  for  review  the  question  of  whether 
the  verdict  was  warranted  by  the  evidence  and  that  of  whether 
the  trial  court  denied  relief  from  the  verdict  throu^  mistake 
of  law.  Connsd  for  defendant  argned  below,  on  the  motion 
to  set  aside  the  verdict  as  imwarranted  by  the  evidence,  that 
such  evidence  showed  physical  impossibility  of  one  cirenm- 
staiiced  as  the  baggageman  was  to  reach  another  sitaated  as 
plaintiff  claimed  he  was  and  posh  him  off.  The  court  an- 
swered, "the  jury  mi^t  well  have  believed  the  testimony  of 
the  plaintiff  that  he  was  pushed,  and  believe  that  if  it  were 
neoessaiy  to  reconcile  that  fact  with  the  distance  shown,  that 
he  was  mistaken  as  to  the  exact  distance  between  the  two  par^ 
ties."  The  court  carefully  reviewed  the  case  and  stated  its 
conclusion  thus  i  "The  evidence  presented  a  fair  question  for 
the  jury." 

For  the  appellant  there  was  a  brief  by  William  O.  Wheeler, 
attorney,  and  Edward  M.  Smart,  oi  counsel,  and  oral  argu- 
ment by  B.  Jackman, 

For  the  respondent  there  was  a  brief  by  Martin,  Martin  <£ 
Martin,  and  oral  argument  by  P.  H.  MaHin. 

lilABSHAi.1,,  J.  The  only  question  submitted  which  calls 
for  mentim  is  whether  the  evidence  had  such  probative  char- 
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acter,  in  any  view  which  the  jury  oonld  reaaonably  have  taken 
of  it,  as  to  warrant  a  finding  that  plaintiff  waa  pushed  oS  the 
train  as  he  claimed.  The  learned  circnit  judge  who  tried  the 
case  answered  that  very  emphatically  in  the  affirmative.  He 
had  better  opportunity  for  discovering  the  truth  than  is  af- 
forded here.  We  cannot  aay  he  was  clearly  wrong.  There- 
ian  the  judgment  must  be  affirmed. 
By  the  Court. — So  ordered. 


Bdsbsll,  Appellant,  vs.  Fish  and  other^  Bespondents. 

JforcA  tt—AprU  S,  ISlt. 

BquUjf:  ^cNon  to  eitailith  title  to  Jand:  Delav  at  a  bar:  Lochei. 

An  action  to  have  It  adjudged  that  plaintiff  had  an  nndlfldod  In- 
terest In  land,  the  title  to  which  had  been  taken  In  defendanf  B 
name,  waa  properlr  held  to  be  barred  bT  plalntUTe  lachea,  It  ap- 
pearing, among  other  things,  that  his  right  to  snch  an  Interest 
rested  malnlj  In  parol  and  that  the  harden  was  npon  htm  to 
establish  It  bj  clear,  convincing,  and  nndoubted  proof;  that, 
though  fully  Infonned  that  his  claim  waa  disputed,  he  delayed 
prosecuting  the  same  for  nearly  ten  yean;  that  such  delay  was 
unexplained  except  by  a  suggestion  that  he  had  been  advlaed 
by  counsel  not  to  proceed  until  It  was  known  whether  or  not 
defendant  bad  realised  any  profit  from  the  transaction,  the 
property  being  highly  speculative  In  character;  and  that  In  the 
meantime  most  ot  the  penons  who  were  concerned  la  the  trans- 
action had  died,  and  the  property  had  been  transferred  to 
others  who  were  not  clearly  chargeable  with  knowledge  aufll- 
clent  to  put  them  iqton  tn^nlry  as  to  any  claim  such  as  the 
plalntllTs. 

AppBai.  from  a  judgment  of  the  circuit  court  for  Ashland 
county :  E.  C.  Hiqbbs,  Judge.    Affirmed. 

In  1898  one  Byron  A.  Simmons  of  Hartford,  Connecticut, 
was  the  owner  of  1,180  acres  of  hemlock  timber  land  on  Made* 
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line  IslAnd,  Ashland  county.  At  this  time  the  plaintiff  waa 
eu^ged  in  Imnbering  on  Madeline  Island.  He  knew  the 
character  of  the  land  owned  by  Simmona,  had  examined  the 
^mber  and  cruised  it,  and  had  had  Bome  negotiations  widi 
Sinmions  r^arding  the  purchase  of  these  lands.  He  did  not 
have  the  money  with  which  to  make  the  purchase,  and  in  the 
fall  of  1898,  with  the  idea  of  getting  assistance  to  secure  the 
lands,  he  called  the  attention  of  one  Peter  Fish,  who  had  pre- 
viously acted  as  his  agent  in  lumbering  operations,  to  the  lands 
and  their  condition. 

Kegotiations  were  opened  by  the  plaintiff  and  Fish  with  a 
Mr.  Sanborn  of  Ashland,  Wisconsin,  which  resulted  in  an 
agreement  that  Sanborn  would  furnish  the  funds  necessary 
to  make  the  purchase  ($2,250),  should  take  the  deed  in  his 
nanLe  as  truatee,  should  retain  a  one-third  interest  for  one 
third  of  the  purchaae  price,  and  should  hold  the  title  as  ae- 
cority  for  the  payment  of  the  other  two  thirds  of  the  purchase 
price  by  the  plaintiff  and  Fish,  who  were  each  to  obtain  a  one- 
third  interest  thereby.  About  the  time  of  the  commencement 
of  the  negotiations  Fish  paid  to  one  W.  B.  Kea  of  Ashland, 
the  agent  for  Simmons  for  the  sale  of  the  lands,  $100  as  earn- 
est money  on  the  puTchase  price. 

While  these  negotiations  were  being  carried  on,  some  per- 
son, claiming  to  be  the  agent  of  Simmons,  contracted  to  sell 
the  landa  to  one  D.  W.  Mowatt,  and  before  the  sale  to  Sanborn 
oould  be  concluded  Mowatt  commenced  an  action  for  specific 
performance  against  Simmons.  This  action  was  finally  set- 
tled, Mowatt  receiving  $600  in  settlement  of  his  claim,  and  it 
was  understood  that  the  amount  to  be  paid  for  a  deed  to  Sim- 
mooa  was  to  be  increased  by  this  amount. 

While  the  n^;otiations  were  under  way  between  the  plaint- 
iff, Sanborn,  and-  Fish,  and  while  the  Mowatt  suit  was  being 
settled,  Peter  Fish  brought  the  proposition  for  the  purchase 
of  the  landa  to  the  attention  of  bis  brother,  John  Fish,  a  resi- 
dent of  Menominee,  Michigan,  purposing  to  have  John  Fish 
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furnish  the  money  for  die  purchaBe  upon  the  eame  terms  as 
had  been  agreed  upon  between,  the  plaintiS,  Sanborn,  and  Pe- 
ter Fish,  the  cost  with  ezpeoaee  being  about  $3,000,  John 
Fish  to  take  the  title  oa  trustee  for  the  othera  and  to  secure 
the  paymeDt  of  the  money  ($2,000)  he  would  thus  advance 
for  the  plaintiff  and  Peter  Fish.  Shortly  after  the  proposal 
was  presented  to  him,  John  Fish,  in  company  with  the  plaint- 
iff and  Peter  Fish,  inspected  the  timber  and  negotiated  for 
the  purchase,  the  plaintiff  and  Peter  Tisk  insisting  upon 
tenns  such  as  they  bad  had  with  Sanborn.  The  trial  court 
found  that  these  terms  were  finally  arranged  between  Peter 
and  John  Fish  and  that  they  were  assented  to  by  John  Fish. 
The  understanding  between  the  parties  was  never  reduced  to 
writing,  it  was  entirely  oral,  and  neither  the  plaintiff  nor 
John  Fish  ever  sabscribed  any  agreement  or  writing. 

There  was  evidence  before  the  court  that  John  Fish  was 
unwilling  to  go  into  the  deal  on  the  terms  proposed ;  that  he 
did  not  wish  to  enter  into  a  partnership  relation  with  the 
plaintiff;  that  the  negotiations  regarding  the  purchase  were 
practically  all  made  l^  J(dm  Fish  with  or  throu^  his  brother, 
Peter  Fish ;  that  John  Fish  insisted  npon  making  an  out-and- 
out  purchase  of  the  property  for  himself ;  that  Peter  Fish  and 
one  Sat£8,  a  banker  who  held  the  tide  only  to  transfer  it  for 
Simmons,  inserted  the  word  "trustee"  after  John  Fish's  name 
in  the  deed  by  which  the  lands  were  conveyed  to  him,  with  the 
idea  that  John  Fish  would  afterwards  assent  that  Peter  Fish 
and  the  plaintiff  should  have  an  interest  in  the  land ;  and  that 
John  Fish,  on  learning  that  the  word  "trustee"  had  been  in- 
serted in  the  deed  after  his  name,  complained  and  objected 
and  insisted  that  he  had  made  the  purchase  for  himself  alone. 
The  deed  was  prepared  and  ^cecuted  by  Bates,  to  whom  John 
Fish  had  sent  a  draft  for  the  purchase  price. 

It  is  not  clear  from  Uie  evidence  that  Peter  Fish  had  in- 
formed the  plaintiff,  before  the  conveyance  to  John  Fish,  that 
John  Fish  had  refused  to  make  an  arrangement  such  as  had 
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1  between  the  plaintiff,  Peter  Fish,  snd  Sanborn.  Tbe 
plaintiff  learned,  however,  that  John  Fish  claimed  full  ewner- 
ship  of  the  pK^>ert7  prior  to  Jnly  13,  1900,  when  he  tendered 
John  Fish  one  third  of  the  amount  paid  for  the  lands  with 
interest  thereon  from  the  time  Fish  furnished  the  money  to 
make  the  purchase,  and  demanded  a  deed  of  a  one-third  in- 
terest in  the  lands.  Fish  at  that  time  denied  that  tiie  plaint- 
iff had  any  interest  in  the  lands,  and  the  plaintiff  then  brought 
acticai  to  enforce  the  alleged  trust  and  to  compel  a  conveyance. 
On  October  31, 1903,  this  action  was  dismissed  by  the  plaintiff 
and  judgment  for  costs  entered  against  him.  There  was  evi- 
dence by  the  plaintiff  that  bis  counsel  advised  him  not  to  oom- 
mmoe  an  action  nntO  it  was  known  what  damages  be  had  sus- 
tained by  a  Bale  of  the  timber  by  John  Fish,  and  there  was 
evidence  by  hie  counsel  that  plaintiff  had  been  advised  to  that 
effect 

Nodiing  farther  was  done  r^arding  the  lands  or  the  timber 
on^  May  1,  1906,  when  John  Fish  sold  the  timber  standing 
on  the  lands  to  the  defendant  WachsmtUh  Lumber  Company 
of  Bayfield,  Wisconsin,  for  $80,000.  The  purchaser  oom- 
menced  removing  the  timber  in  the  faU  oi  1906  and  had  e<nn- 
pleted  the  work  in  the  spring  of  1909.  Plaintiff  was  aware 
of  the  negotiations  for  the  sale,  of  their  consummation,  and 
of  the  removal  of  the  timber,  but  took  no  steps  to  protect  his 
alleged  interest  or  to  assert  his  rights. 

The  present  action  was  commenced  on  March  17, 1909,  but 
because  of  the  death  of  the  defendant  John  Fieh  on  March  19, 
1909,  the  action  was  not  begun  as  to  the  widow  and  children 
nntil  January  17,  1910. 

Peter  Fish  died  in  January,  1903 ;  Mr.  Tomkins,  an  attor- 
ney who  took  part  in  the  drawing  of  the  deed  conveying  the 
lands  to  Fish,  in  the  spring  of  1908 ;  John  Fish  March  19, 
1909 ;  Richard  B.  Bates,  tiie  banker  who  acted  for  Simmons 
and  throng  whom  the  title  passed  from  Simmons  to  Fish,  in 
May,  1910;  and  Simmons  in  July,  1910. 
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The  trial  court  lield  that  the  plaintiff  oould  not  mfiintain 
this  action  bec&use  the  alleged  agreement  for  the  purchase  of 
an  interest  \>j  the  plaintiff  was  not  evidenoed  as  required  hj 
the  statute  of  frauds  and  because  of  the  laches  of  the  plaintiff. 
This  is  an  appeal  from  the  judgment  in  accord  with  the  alxtTe 
holding. 

For  the  appellant  there  were  briefs  by  Sanborn,  Laanoreux 
(£  Pray,  attomejs,  and  Horace  B.  Walmsleyj  of  counsel,  and 
oral  argument  by  Mr.  Walmaley. 

William  F.  Shea,  for  the  respondents. 

SiSKECEEB,  J.  The  appellant  contends  that  the  trial  court 
erred  in  dismissing  plaintifTs  complaint  upon  the  ground  that 
the  plaintiff  was  guilty  of  laches  in  enforcing  his  alleged  right 
and  hence  in  equity  was  barred  a  recovery.  No  arbitrary 
rule  exists  by  whii^  stale  demands  may  be  ascertained  and 
characterized  so  as  to  defeat  an  allied  claim  or  rig^t;  each 
case  must  rest  largely  upon  its  own  facts  and  circumstances. 
Delay  in  asserting  a  right  is  by  common  consent  a  circum- 
stance t^tding  to  show  its  want  of  justness,  and  when  unrea- 
sonably extended,  tfaou^  unattended  by  other  inequitable 
features,  may  create  a  conclusive  presumption  against  the  va- 
lidity  of  a  claim,  if  the  delay  is  continued  under  circum- 
stances affording  opportunity  for  diligence.  There  are  many 
phases  of  conduct  in  connection  with  long  delays  in  enforcing 
rights  which  a  court  of  equity  will  consider  to  determine 
whether  or  not  a  case  of  laches  exists.  Of  these  may  be  men- 
tioned the  loss  of  evidence  occasioned  by  tlie  death  er  depart- 
ure of  witnesses ;  the  diminished  probative  force  of  evidence 
resulting  from  such  delay ;  the  change  of  relations  to  the  prop- 
erty concerned  in  the  litigation,  by  which  rights  of  other  par- 
ties may  have  become  involved  and  mi^t  be  adversely  affected 
by  enforcement  of  the  claim ;  and  the  changes  in  the  condi- 
tions of  the  proper^,  such  as  a  marked  appreciation  or  depre- 
ciation in  its  value,  when  the  ri^t  mig^t  have  been  enforced 
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before  Buch  change  and  -without  awaiting  the  outcome  thereof 
before  aasertiiig  or  renouncing  the  ri^t  in  accordance  with 
the  result  These  considerations  find  uuiversal  recognition 
in  the  adjudications  on  the  subject.  Comb$  v.  Scoti,  76  Wis. 
662,  45  N.  W.  532 ;  Rogers  v.  Van  NoHwich.  87  Wis.  414,  58 
N.  W.  767 ;  Ukent  v.  lATcetia,  136  Wis.  321,  117  N.  W.  799. 
In  the  light  of  the  well  established  principles,  adhered  to  in 
these  and  other  adjudications  of  this  court,  governing  the 
question  of  laches,  we  are  persuaded  under  the  facts  and  cir- 
cumstances of  this  case  that  the  plaintiff  has  not  shown  him- 
self properly  diligent  in  enforcing  the  right  upon  which  he 
now  seeks  a  recovery  against  the  defendants.  His  rtght  to 
any  interest  in  t}ie  proper^  rested  mainly  in  parol,  and  the  al- 
lied circumstances  of  its  acquirement  cast  npon  him  Uie  bui^ 
den  of  establishing  it  by  clear,  convincing,  and  undoubted 
proof.  This  condition  of  his  claim  had  peculiar  force  in  call- 
ing on  him  to  act  promptly  when  he  found  his  claim  to  an  in- 
terest in  the  property  was  denied  by  John  Fish,  in  order  that 
he  mi^t  present  his  claim  while  the  circumstances  of  the 
transaction  were  fresh  in  the  minds  of  men  competent  to  tes- 
tify thereto,  and  that  he  might  thus  avoid  loss  of  such  evidence 
throng  death  or  the  destruction  of  its  force  by  long  lapse  of 
time.  The  fact  is,  however,  that  the  plaintiff,  though  fuUy 
informed  that  his  claim  or  ri^t  was  disputed,  delayed  prose- 
cution for  its  enforcement  for  nearly  ten  years,  during  which 
time  there  were  no  obstacles  to  prevent  him  from  prosecuting 
his  claim.  Nor  is  any  reasonable  explanation  offered  for 
snch  delay.  The  suggestion  that  he  was  advised  by  counsel 
not  to  proceed  against  the  defendant  to  assert  his  right  by  le- 
gal action  until  it  was  known  whether  or  not  Fish  had  realized 
any  profits  from  the  transaction  affords  no  excuse  and  tends 
to  emphasize  his  inexcusable  delay.  It  is  universally'  recog- 
nized that  the  speculative  character  of  the  property  involved 
in  a  transaction  is  an  important  element  in  determining  the 
effect  of  delay  in  claiming  a  ri^t  thereto  and  that  a  hi^er 
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d^ree  of  diligence  is  required  to  avoid  the  charge  of  lacbee 
in  such  eases.  The  facts  of  this  case  are  clear  that  the  prop- 
erty was  highly  speculatiTe  in  character,  that  this  was  well 
known  to  the  plaintiff,  and  that  he  delayed  enforcement  of 
his  alle^d  rig^t  for  many  years  to  await  the  outcome  of  the 
investineut  and  enterprise.  This  is  a  strong  feature  of  the 
case  tending  to  show  that  the  plaintiff  was  called  upon  to  act 
expeditiously  in  enforcing  any  right  to  an  interest  in  this 
property.  Then  again,  it  appears  that  the  plaintiff's  long  de- 
lay has  operated  prejudicially  to  the  defendants,  in  that  John 
!F!ah  and  Peter  Fish,  as  well  as  Mr.  Simmons,  the  grantor  of 
the  land,  his  attorney,  and  the  banker  who  represented  him  in 
die  transfer,  are  all  deceased.  This  seriously  affects  the  in- 
quiry into  the  jnstioe  of  the  cause.  It  also  appears  that  the 
property  has  been  transferred  to  third  parties,  who  bare  been 
made  defendants  to  the  suit.  Xor  is  it  dear  tiiat  the  recorded 
oonveyanoe  and  the  external  facte  and  circumstances  of  the 
transaction  gave  such  implied  or  express  knowledge  to  the  poi^ 
«haser  as  was  sufficient  to  put  it  upon  inquiry  respecting  such 
a  claim.  In  the  light  of  these  facts  and  circumstances,  plaint- 
iff's want  of  diligence  in  enforcing  his  alleged  right  is  clearly 
shown  and  the  court  properly  held  him  to  be  barred  by  his 
laches  from  now  enforcing  such  a  rig^t,  and  properly  awarded 
judgment  dismissing  the  complaint. 

This  result  renders  it  unnecessary  to  consider  any  of  the 
other  qnestions  presented  in  the  briefs  of  counseL 

By  the  Court. — Judgment  affirmed. 
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CoLiB,  Reepondeot,  vs.  Cahdbn  Fibb  IvBiTKAiroa  Aasoou.- 
TiOH,  Appellant. 

March  IS—AprU  S,  tSlt. 

Fin  ituunmce:  Mistake  i»  deterlMnir  propertj/:  Oorrectiwt  to  «cHon 
of  low:  BviOetKx:  Eatoppel:  Application  showing  tUle:  FaJwtty; 
JMIttre  to  attach  application  to  policy. 

1.  Altbongb.  u  &  rwnlt  of  a  mntoal  mistake,  a  fln  liiBuraiice  poller 
doM  not  comctlr  deaciiba  the  land  upon  wblcb  fiuured  build- 
ings won  located,  socti  mlwlMCTlpUoii  does  not  nadsr  the  pol- 
ler a  nnllltr  or  prevent  a  ncovery  In  case  ot  loss,  when  the 
botldlnss  destroyed  were  those  Intended  br  both  parties  to  be 
Imsnnd,  and  the  actual  place  where  ther  were  located  and  their 
eDTlronment  were  fulij  known  to  both. 

1.  When  such  mistake  Is  disclosed  upon  the  trial  ot  an  action  at 
lav  upon  the  polIc7>  it  may  be  comcted  in  such  action  without 
naorting  to  an  independent  action  In  equity  to  ntorm  the  pol- 
icy. 

).  nie  exdtislon  of  eridence  on  the  part  of  defendant  in  such  a  case 
to  show  an  alleged  misdescription  of  the  premlsea  is,  therefore, 
not  ground  for  reversal  on  appeaL 

4.  When  the  application  for  insurance  etatea  that  the  aseurad  holds 

the  buildings  insured  under  a  contract  for  a  deed,  the  company 
Is  estopped,  in  an  action  on  the  policy,  from  asserting  Its  In- 
validity on  the  ground  that  the  Insured  bad  not  a  fee  title  <a 
tba  sole  and  unconditional  ownership,  aa  stipulated  therein. 

5.  Failnre  of  an  Insurance  company  to  attach  to  Its  policy  a  copy  of 

tb«  written  application,  as  required  by  sec  lS45a,  SUts.  (ISSS), 
estops  It  from  defeating,  on  the  ground  that  the  title  was  mis- 
repnaented  in  such  application,  the  right  of  the  Issund  to  in- 
demnity under  the  policy  for  loss  sustained  to  his  insurable  in- 
terest In  the  property.    BAStras,  J.,  Winblow,  C.  J.,  and  Ma> 


AppEAi.  from  a  judgment  of  the  circuit  court  for  A^land 
conniy:  Johh  K.  Pakish,  Circuit  Judge.    Affirmed. 

TliiB  action  is  brought  to  reoover  the  amount  of  a  loss  sus- 
tained b;  the  plaintifi  through  the  deetructioQ  hj  fire  of  the 
Tot.  149—9 
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property  insured  bj  the  defendant  under  its  standard  form  of 
policy,  whict  was  issued  and  delivered  to  the  plaintiff. 

The  policy  describes  the  property  covered  and  insured  as 
located  and  situated  on  the  northeast  quarter  of  Hie  north- 
east quarter  of  section  28,  township  47,  range  8  west,  Bayfield 
county,  Wisconsin.  In  the  application  blank,  filled  out  by 
flie  plaintiff  but  not  attached  to  the  policy,  the  property  ia  de- 
scribed the  same  aa  in  the  policy.  It  also  states  that  the 
plaintiff's  title  to.  the  land  was  under  a  "contract  for  a  deed," 
and  that  the  premises  were  incumbered  to  the  amount  of  $S00. 

Shortly  before  the  policy  was  issued  the  plaintiff  purchased 
from  one  Devine  certain  buildings  and  other  personal  prop- 
erty. Devine  was  in  possession  of  the  property  and  was  hold- 
ing the  premises  upon  which  the  buildings  stood  under  a  ver^ 
bal  understanding  with  one  Ernest  Sanve,  who  represented 
the  Hines  Lumber  Company,  owner  of  the  land,  that  he  would 
get  the  title  for  Devine.  Immediately  upon  making  the  pur- 
chase from  Devine  the  plaintiff  went  into  possession  of  the 
premises  and  held  them  under  the  same  arrangem^t  with 
Sauve.  Sauve  and  certain  other  persons  who  were  interested 
in  obtaining  the  title  for  the  plaintiff  had  acted  and  were  ex- 
pecting to  act  as  agents  for  the  owner  of  the  lands  upon  which 
the  buildings  were  situated.  Two  of  the  buildings  with  their 
contents,  which  the  plaintiff  had  purchased  from  Devine,  were 
destroyed  by  fire. 

The  facts  as  above  stated'  with  re^rd  to  the  title  were 
brought  out  during  plaintiff's  presentation  of  her  case.  Un- 
der the  court's  interpretation  of  sec.  1945a,  Stats.  (1898),  as 
amended  by  sec  1,  ch.  61,  Laws  of  1905,  the  defendant  was  ■ 
not  permitted  to  produce  evidence  to  show  that  the  property 
destroyed  was  not  the  property  described  in  the  policy.  The 
evidence  offered  by  the  defendant  on  this  point  tended  to  show 
in  effect  that  the  parties  made  a  mistake  in  the  location  of  the 
section  line  between  sections  21  and  28  and  that  the  section 
line  was  about  600  feet  farther  south  than  they  located  it. 
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Kor  was  the  defendant  permitted  to  produce  evidence  to  show 
that  tlie  plaintiffs  title  was  not  in  accord  witb  the  title  as 
stated  in  the  policy  and  was  not  in  accord  with  the  statement 
respecting  it  in  the  application  for  the  insurance. 

At  the  conclusion  of  die  evidence,  upon  motion  the  court 
ordered  judgment  for  the  plaintiff.  This  is  an  appeal  from 
the  judgment  so  ordered. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
TF.  S.  Cote  and  M.  H.  BouieUe  &  N.  S.  Chase,  and  for  the 
respondent  on  that  of  Sanborn,  Lamoreux  £  Praj/, 

Si£B£CK£B,  J.  The  first  contention  is  that  the  court  erred 
in  excluding  the  evidence  of  t^e  defendant  tending  to  show 
that  the  property  destroyed  is  not  the  property  described  in 
the  policy  constituting  the  insurance  contract  between  the  par- 
ties. The  record  shows  that  the  buildings  actually  destroyed 
were  those  the  plaintiff  and  the  insurance  agent  who  solicited 
the  insurance  intended  to  include  in  the  contract,  and  that  the 
plaintiff's  claim  for  loss  is  for  their  destruction  by  fire.  The 
plaintiff  offered  evidence  tending  to  show  that  they  were  lo- 
cated on  a  certain  quarter-section  of  section  28  of  the  specified 
township,  which  is  identical  with  the  description  of  the  prop- 
erty in  the  policy.  The  defendant  offered  proof  to  contradict 
this,  and  offered  evidence  tending  to  show  that  the  section  line 
was  600  feet  to  the  south  of  the  buildings  described  in  the  con- 
tract. The  lands  were  uninclosed  wild  lands,  and  it  is  mani- 
fest that  the  plaintiff  and  the  insurance  agent  were  not  in- 
formed as  to  whether  or  not  the  buildings  were  to  the  north 
or  south  of  the  section  line  dividing  sections  21  and  28  in  the 
specified  township.  If  the  defendant's  evidence  be  assumed 
to  be  correct,  the  actual  location  of  the  buildings,  according 
to  the  government  location  of  tiiis  section  line,  was  at  a  dis- 
tance of  about  600  feet  from  where  they  were  located  under 
the  plaintiff's  evidence,  and  they  were  in  an  adjoining  section 
of  this  township.     The  plaintiff  and  the  agent  were  not  mis- 
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led  bj  this  mistake  aa  to  the  actual  place  where  they  stood  or 
aa  to  their  actual  environment  and  relation  to  other  properties. 
It  is  apparent  that  the  mistake  in  descritang  the  land  in  no 
way  affected  the  identity  of  the  structures  insured  and  in  no 
respect  the  risk  and  hazard  aasumed  by  the  insurer.  The  rec- 
ord is  dear  that  the  misdescription  was  purely  a  mistake  of 
the  plaintiff  and  the  defendant's  agent  in  not  knowing  the  lo- 
cation of  the  section  line  between  sections  21  and  28.  We 
consider  that  the  all^;ed  error  did  not  render  the  pc^icy  a 
nuUity,  since  it  is  shown  that  the  buildings  intended  to  be  des- 
ignated in  the  policy  were  the  property  of  the  plaintiff  and 
were  in  fact  the  property  which  the  plaintiff  and  the  defend- 
ant's agent  actnally  identified  as  that  included  in  the  alleged 
mistaken  description.  Under  the  circumstances  the  error  in 
no  way  adversely  affected  the  parties  to  the  policy,  and  if 
actually  existing  it  should  be  corrected  in  this  action. 

We  find  no  obstacle  to  its  correction  in  this  action  on  the 
policy,  if  it  be  material,  without  resorting  to  an  independent 
action  in  equity  to  reform  the  policy  as  for  a  mistake  so  as  to 
express  the  correct  description  of  the  real  estate.  Such  a 
course  deprives  neither  party  of  any  substantial  right  and  it 
promotes  the  ends  of  justice.  It  avoids  circuity  of  actions 
and  the  mmeceaaaiy  delays  consequent  upon  seeking  reforma- 
tion in  a  separate  action.  The  practice  of  thus  correcting  this 
mistake  in  this  action  is  in  harmony  with  the  spirit  of  our 
Code,  which  seeks  to  have  equitable  relief  awarded  in  ell  ac- 
tions, whenever  the  circumstances  of  the  transaction  under 
investigation  call  for  its  application.  Sees.  2600  and  2647, 
Stats.  (1898).  This  course  of  procedure  on  this  question 
has  been  upheld  by  the  courts  in  the  following  adjudications: 
State  Ins.  Co.  v.  Schreck.  37  Neb.  527,  43  N.  W.  340;  Man- 
haitan  Im.  Co.  v.  Webster,  59  Pa.  St.  227;  Am.  Cent.  Ins. 
Co.  V.  McLanaihan,  11  Kan.  633.  The  following  support  the 
principle  of  granting  sudi  relief  in  the  legal  action  on  the 
policy:  Smith  v.  CommonweaUli  Ins.  Co.  49  Wis.  322,  6  N. 
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W.  804 ;  1  Cooley'fl  Briefs  on  the  Law  of  Insurance,  p.  890, 
Bight  to  reformation  in  action  at  law.  In  thia  view  of  the 
case  the  exclusion  of  the  defendant's  evidence  to  show  an  al- 
lied misdescription  of  the  property  did  not  operate  to  the 
defendant's  prejudice.  If  it  had  established  such  error,  Uie 
court  should  then  have  corrected  it  and  have  enforced  the  pol- 
icy as  corrected.  In  the  light  of  this  result  we  need  not  con- 
eider  what  effect  the  provisions  of  sec  1915a.,  Stats.  (Supp. 
1906 :  Laws  of  1905,  ch.  51),  have  as  to  this  question  and  we 
therefore  do  not  determine  it 

It  is  also  contended  that  the  plaintiff  cannot  recover  <hi  this 
policy  because  she  failed  to  show  any  interest  in  the  pr(^rty 
described  in  the  policy.  As  heretofore  stated,  there  is  no  dis- 
pute under  the  evidence  that  plaintiff  had  an  insurable  inter- 
est in  the  buildings  covered  by  the  policy.  The  policy  pro- 
vides, in  cases  of  insurance  on  bmldings,  that  the  policy  shall 
be  void  unlesB  the  fee  title  to  the  premises  described  in  the 
policy  is  in  the  plaintiff  and  unless  her  interest  be  a  sole  and 
unconditional  ownership.  The  application  stated  that  the 
plaintiff  had  an  interest  in  the  lands  under  a  contract  for  a 
deed.  This  was  the  representation  made  by  her  in  the  appli- 
cation, and  having  thus  been  brought  to  the  knowledge  of  the 
company  it  formed  the  basis  of  the  contract  When  such 
facta  are  established,  the  insurer  is  estopped  from  asserting 
the  invalidity  of  the  policy  upon  the  ground  that  the  insured 
had  not  a  fee  title  or  a  sole  and  unconditional  ownership,  as 
stipnlated  in  the  policy.  Under  a  well  recognized  rule  in  the 
law  of  insurance,  an  insurer  is  not  permitted  to  assume  one 
attitude  as  to  known  facts  in  the  making  of  the  contract  and 
later  insist  upon  another  to  the  injury  of  the  insured.  In 
such  a  case,  to  prevent  avoidance  of  the  policy,  the  insurer  is 
estopped  from  assuming  such  different  and  inconsistent  atti- 
tudes. Welch  V.  Fire  Aaao.  120  Wis.  456,  98  N.  W.  227; 
Seal  V.  Park  F.  Ins.  Co.  16  Wis.  241 ;  McBride  v.  Republic 
F.  Ins.  Co.  80  Wis.  562. 
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It  is  however  contended  that  thia  principle  cannot  rule  this 
citse,  because  the  plaintiff  failed  to  show  she  had  any  interest 
in  the  land  at  the  time  the  policj  issued  or  at  any  time  there- 
after, and  hence  the  policy  is  wholly  void  under  its  conditions 
respecting  titla  The  trial  court  held  that  the  defendant  was 
precluded  from  asserting  the  invalidity  of  the  policy  on  this 
ground,  because  of  its  failure  to  attach  the  application  to  the 
poli<yf,  as  required  by  the  provisions  of  sec.  1945a,  Stat«. 
This  section  provides  that  all  £re  insurance  companies,  except 
domestic  mutual  companies,  shall  attach  or  indorse  a  true 
copy  of  the  application  or  representations  of  the  assured  to 
the  policy  when  issued,  if  its  terms  moke  them  a  part  thereof 
or  if  they  in  any  manner  affect  the  validity  of  the  policy,  and 
further  provides  diat  "the  omission  to  so  do  shall  not  render 
the  policy  invalid,  hut  if  any  corporation  neglect  to  comply 
mth  the  requirements  of  this  section  it  shall  forever  be  pre 
eluded  from  pleading,  alle^ng  or  proving  sudi  application  or 
representations  or  any  part  thereof,  or  the  falsity  thereof  or 
any  part  thereof  in  any  action  upon  sadii  poli(^.  .  .  ."  It 
is  without  dispute  that  the  plaintiff  signed  a  written  applica- 
tion for  this  policy  and  that  a  true  copy  thereof  was  not  at- 
tached to  or  indorsed  on  the  policy.  There  can  be  no  ocoitro- 
versy  that  its  contents  under  the  terms  of  the  policy  and  the 
law  governing  the  ri^ts  of  the  parties  under  the  polity  af- 
fected its  validity,  and  hence  the  statute  required  tJiat  a  tme 
copy  hereof  be  attached  thereto.  The  question  is.  What  ef- 
fect does  the  failure  of  defendant  to  so  do  have  upon  the  ques- 
tions presented  by  the  record,  namely,  that  the  plaintiff  had 
no  fee  title  or  such  interest  in  the  lands  as  was  demanded  by 
the  conditions  of  the  policy  1  The  contention  Is  that  these 
conditions  operate  as  conditions  precedent  to  any  recovery  on 
tbe  policy,  unless  their  effect  is  avoided  by  facts  showing  that 
they  had  been  waived  or  that  the  company  is  estopped  from 
insisting  on  the  conditions.  It  is  a  familiar  rule  in  the  law 
of  this  state  that  such  conditicms  in  a  policy  may  be  waived  by 
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the  condaot  of  the  company  throng  its  agents  and  officers 
and  that  it  may  hj  such  ocmduct  estop  itself  from  asserting 
a  violation  of  such  conditions  in  the  policj.  Beai  v.  Park  F. 
Itu.  Co.  16  "Wis.  241;  McBride  v.  SepubUc  F.  Ins.  Co.  30 
Wis.  562;  Smith  v.  CommonweaUh  Int.  Co.  49  Wia.  322,  6 
N.  W.  804;  Welch  v.  Fire  Asso.  120  Wis.  466,  98  N.  W.  227, 
and  cases  cited.  This  statute  provides  additional  and  specific 
grounds  hj  which  the  cconpan;  may  estop  itself  from  insisting 
en  compliance  vith  conditiona  affecting  &e  validity  of  the  pol- 
icy, namely,  by  failing  to  attach  to  or  indorse  on  the  policy  a 
true  copy  of  the  appjicaticm  or  the  representations  of  the  as- 
sured -which  may  in  any  manner  affect  the  validitrj''  of  the  pol- 
icy. The  omission  so  to  do  shall,  among  other  things,  estop 
it  from  showing  the  falsity  of  any  part  of  the  application  or 
the  reprraentationa.  Admittedly,  the  application  in  this  case 
contained  a  representation  as  to  the  title  and  the  interest  of 
the  plaintiff  in  the  premises,  and  it  was  not  as  stated  in  tiie 
policy,  namely,  a  fee  title,  but  it  waa  an  interest  acquired  by 
a  contract  for  a  deed.  By  defendant's  default  to  comply  with 
this  statute  the  rights  of  the  parties  became  fixed  as  to  this 
condition  in  the  polity  by  the  representation  of  title  in  the 
written  application.  It  therefore  follows  that  when  the 
plaintiff  produced  the  policy  and  the  separate  application  and 
shoved  that  the  property  destroyed  was  actually  covered  by 
the  policy  she  established  a  prima  faci«  claim  against  the  com- 
pany under  the  contract,  which  the  company  is  estopped  from 
defeating  by  proof  that  the  representation  in  the  policy  as  to 
her  title  was  untrue.  The  effect  of  the  statutory  provision  is 
that,  when  the  insurance  company  failed  to  comply  with  the 
stabite,  this  failure  operated  to  estop  it  from  defeating  plaint- 
iff's ri^t  to  indenmiiy  imder  the  policy  for  the  loss  she  sus- 
tained to  her  insurable  interest  in  the  property  upon  the 
ground  of  the  breach  of  condition  respecting  title.  Under 
the  facta  ahown  t^ere  is  no  question  that  she  owned  the  build- 
ings and  their  contents  as  covered  by  the  policy.     If  the  evi- 
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dence  allowed  that  ehe  had  no  msurable  interest  in  the  prop- 
erty destroyed,  then  her  claim  iinder  the  policy  might  have- 
been  defeated  upon  the  ground  that  the  contract  was  void  as 
against  public  policy.  Under  the  circumstances  any  parol 
evidence  tending  to  impeach  the  representations  oi  title  to  the 
property  aa  stated  in  the  application  is  incompetent  and  im- 
material, for  the  reason,  as  above  stated,  that  die  o(»Dpany  is 
estopped  from  impeaching  the  validity  of  the  policy  by  aasert- 
ing  a  variance  from  the  representations  in  the  application. 

We  find  no  reversible  error  in  the  record. 

By  the  Court. — Judgment  affirmed. 

Baknss,  J.  idiasenting).  I  fail  to  see  wherein  see.  Id46a^ 
Stats.  (Sapp.  1906 :  Laws  of  1905,  oh.  51),  has  any  applica- 
tion to  the  facts  in  this  case.  Manifestly  that  statute  was- 
passed  to  prev^it  insurance  companies  from  attempting  to  de- 
feat recovery  on  insurance  policies  by  showing  misrepresenta- 
tions made  by  an  insured  in  his  application  for  insurance  nn- 
leae  a  copy  of  such  application  was  attached  to  the  polity  is- 
sued. 

The  main  question  in  this  case  is  very  simple.  The  statu- 
tory form  of  policy  provides  that  the  insurance  shall  be  void 
if  "the  subject  of  insurance  be  a  building  on  ground  not 
owned  by  the  insured  in  fee  simple."  Sec  1911 — 46,  Stats. 
(1898).  It  was  competent  for  the  insurer  to  waive  this  pro- 
vision, and  ike  complaint  alleged  that  it  was  waived  by  stating^ 
that  the  insured  was  the  owner  of  the  buildings  destroyed  and 
"of  the  land  on  which  the  said  buildings  were  situated,  under 
and  by  virtue  of  the  contract  or  agreement  disclosed  in  the  ap- 
plication" for  insurance,  and  that  the  fact  that  plaintiff 
"owned  the  said  land  on  a  contract  and  had  not  yet  obtained 
her  d€ed  for  it  was  disclosed  by  her  to  the  said  company  at 
the  time  the  said  contract  of  insurance  was  made,"  end  that 
ever  since  said  time  defendant  has  had  "knowledge  of  the  fact 
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that  the  plaintiff  ovmed  the  said  land  by  contract,"  and  had 
not  obtained  a  deed  therefor. 

Plaintiff  attempted  to  prove  tiie  waiver  by  xeqniring  de- 
f«idant  to  produce  the  application  for  insurance  and  by  offei^ 
ing  it  in  evidence  when  produced.  It  contained  the  follow- 
ing: "Q.  What  title  has  applicant  to  premiBea}  A.  Contract 
for  a  deed."  Plaintiff  sought  to  supplement  this  proof  by 
showing  that  she  did  have  audi  a  contract,  but  in  this  she  was 
wholly  unsuccessful.  The  proof  showed  that  she  never  had  a 
contract  for  nor  tlie  semblance  of  a  title  to  the  land  on  which 
the  buildings  stood,  except  naked  possessicm. 

The  l^al  question  presented  by  the  undisputed  facts  in  die 
caae  is  this :  Where  a  policy  provides  that  it  shall  be  void  if 
buildings  are  covered  unless  the  insured  owns  the  ground  on 
which  they  stand,  and  where  the  insured  informs  the  insurer 
before  the  policy  is  written  that  ahe  does  not  have  a  fee-simple 
title  but  has  a  contract  which  entitles  her  to  a  deed  i^en  it  is 
complied  with,  and  the  insnrer  writes  a  policy  with  this 
knowledge,  does  it  do  anything  more  than  waive  the  feesim- 
ple  title  and  agree  to  accept  in  lieu  thereof  the  equitable  title 
which  a  land  contract  conveys  t  T  think  not  The  defend- 
ant agreed  to  accept  snch  title  as  a  land  contract  woold  con- 
vey, but  it  did  not  agree  to  insure  buildings  on  premises  to 
which  the  insured  had  no  ri^t,  title,  or  interest  whatsoever. 
Under  a  contract  pla^ptiff  would  be  entitled  to  a  deed  when 
she  performed  its  conditions  and  could  protect  herself  as  to 
the  improvements  whidi  she  made  on  the  land.  Circum- 
stanced as  ahe  was,  at  best  aU  she  could  do  would  be  to  tear 
down  t2ie  buildings  and  remove  the  fragments.  The  differ- 
ence betwecai  the  moral  hazard  in  the  two  situations  is  obvi- 
ous. An  insurer  might  well  accept  insurance  where  the  title 
was  such  as  a  land  contract  conveyed,  and  refuse  to  take  any 
risk  on  property  where  there  was  an  entire  absence  of  title. 
"A  waiver  is  the  intentional  relinquishment  of  a  known 
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right"  Monroe  W.  W.  Co.  v.  Monroe.  110  Wia.  11,  22,  85 
N.  W.  685 ;  Swedish  Am.  NcU.  Bank  v.  Koebervich.  186  Wia. 
473,  479, 117  N.  W.  1020 ;  Voas  v.  NorihwenUm.  Not.  L.  Ins. 
Co.  137  Wia.  492,  502,  118  N.  W.  212 ;  Pfeiffer  v.  Marshda, 
136  Wis.  51,  116  N.  W.  871 ;  Basmusen  v.  New  York  L.  Ins. 
Go.  91  Wis.  81,  64  N.  W.  301  j  Fraaer  d.  Mtna.  L.  Ina.  Co.  114 
Wis.  610,  90  N.  W.  476.  There  ia  no  claim  that  the  insurer 
had  any  knowledge  of  the  condition  of  the  title  aside  from 
that  disclosed  by  the  application,  and  it  seems  to  me  wrong  to 
say  that  by  its  agreement  to  accept  a  land-contract  title  it 
agreed  also  to  accept  no  title  at  aU. 

The  opinion  seems  to  proceed  upon  the  theory  that  the  de- 
fendant could  claim  no  benefit  iiom  the  application  because 
it  was  not  attached  to  the  policy.  I  do  not  understand  that 
it  claims  any.  It  pleaded  a  forfeiture  under  the  terma  of  the 
policy.  Every  shred  of  evidence  in  the  case  in  reference  to 
the  application  and  in  reference  to  the  plaintifTs  title  was  of- 
fered by  the  plaintiff  herself.  The  contention  of  the  defend- 
ant was  and  is  that  plaintiff  had  not  proved  a  cause  <d  action, 
because  she  showed  affirmatively  that  she  had  no  title  to  the 
land  and  that  defendant  did  nothing  to  waive  its  right  to  as- 
sert that  the  policy  was  void  on  the  facte  so  shown.  I  think 
the  judgment  should  be  reversed. 

Wntsixtw,  O.  J.,  and  Mab8hai.l,  X  We  ctmcur  in  the 
foregoing  opinion  by  Mr.  Justice  Basnss. 
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JoHECBOir,  Bespond^it,  vs.  Town  of  Isott  Riveb,  Appellaat. 

March  IS—Afrtl  S,  191i. 

Bighieat/a:  Infiiry  from  defect:  NegUaenoe  of  toton:  OonMlutory 
ttegliffence;  QueitUmt  for  jury;  Trial:  Improper  itatement$  fiy 
countel:  Evidence:  JfutrucfiOfM  to  jury:  Appeal:  Barmleat  er- 
rort. 

1.  Wbere  a  stninp  was  Bituated  wltbln  a  few  lachea  of  the  traveled 

track  of  a  bighvay,  with  a  root  projecting  Into  tbat  track,  at  a 
Itolnt  where  the  hlghwar  curved  and  began  to  deacend,  the  Jur? 
waa  warranted  la  fladlng  that  It  constituted  a  defect  In  the 
blgbway;  and  wbere  the  stump  bad  occupied  that  position  from 
time  Immemorial  the  Jury  waa  juetlfled  In  Undlng  that  the  town 
anthorltiea  In  the  exerclM  of  ordlnarr  care  ought  to  hare 
known  of  the  defect  and  remedied  IL 

2.  Where  an  Injurr  to  a  person  traveUng  on  a  bigbwar  In  a  light 

vehicle  was  caused  by  the  sudden  allpplng  or  atumbllng  of  one 
of  the  horses  and  the  cmsequent  swinging  of  a  wheel  against 
a  stump,  there  being  no  proof  of  excessive  speed  or  of  any  great 
or  long-continued  Inattention  to  Ub  team  npon  the  part  of  the 
driver,  the  question  as  to  negligence  of  the  driver  was  one  for 
the  Jnr7,  althou^  he  was  not  at  the  time  Intently  watching  the 
team. 

3.  A.  statement  tar  plalntUTs  counsel.  In  opening  bis  case  to  the  Jury, 

tbat  defendant's  counsel  had  "said  last  night  that  he  had  a  wit- 
ness who  would  testify  that  the  persons  in  the  vehicle  In  ques- 
tion were  intoxicated,"  la  not  ground  for  reversal,  even  though 
defendant's  coanael  did  not  make  the  remark  attributed  to  him 
in  the  presence  of  the  Jury- 

4.  PlalntllTa  counsel  asked  some  qnestlons  to  which  objection  was 

made  and  sustained,  and  In  answer  to  an  Inquiry  br  the  conrt 
said  tbat  he  wished  to  prove  that  plaintiff,  at  or  soon  after  the 
time  of  ber  Injury,  said  to  her  Bon-ln-law  that  she  wished  to  go 
home  because  she  thought  she  was  going  to  die.  The  Jury  was 
Instructed  to  disregard  this  statement  Held,  that  there  was 
no  prejudicial  error. 
B.  It  was  error  to  admit  testimony  of  the  plaintiff  to  the  effect  that 
her  attending  physician  bad  toM  ber  she  bad  ribs  broken  by 
the  accident;  hut  anch  error  was  not  prejudicial  where  the  phy- 
sician, as  a  witness,  described  the  Injuries  In  detail  and  said 
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that  be  did  not  know  whether  any  rfbs  were  broken,  and  thera 
were  other  Berloua  Injurtea,  and  the  damases  awarded  were  not 
excesBlve. 
9.  It  wae  not  error  to  admit  evidence  that  there  waa  Ice  on  the  high- 
way at  the  point  In  question,  to  explain  the  ellpvlng  o(  the 

7.  An  error  in  charging  the  Jury  that  It  was  the  duty  ol  the  town 

to  keep  the  highways  In  a  tate  condition.  Instead  of  in  a  reaaon- 
ably  sale  condition,  for  traTel,  did  not  In  thla  case  allect  any 
Bubetantial  right  ol  the  defendant,  there  being  ample  evidence 
to  show  a  defect  of  long  standing. 

8.  To  charge  the  jury  that  plaintiff  can  recover  in  the  action  U  the 

evidence  ahowa  something  whlcb  coatesaedly  the  evidence  does 
not  show,  is  not  an  error  prejudicial  to  the  defendant. 

ArpRAx,  from  a  judgment  of  the  circuit  court  for  BaTfield 
county:  John  £.  Fabibh,  Circuit  Judge.     Affirmed. 

C.  F.  Morris,  for  the  appellant. 

For  the  resposdent  there  waa  a  brief  by  Ernest  Soitve  and 
A.  W.  McLeod,  and  oral  argument  by  Mr.  McLeod. 

TiuuB,  J.  There  was  a  verdict  and  judgment  for  the  re- 
spondent in  this  action  against  the  appellant  for  injuries  oc- 
casioned by  a  defect  in  a  hi^way.  The  hi^way  became 
such  by  user.  At  a  point  where  the  highway  curved  to  the 
right  going  south  and  began  to  descend,  there  was  a  stump 
within  a  few  inches  of  the  nearest  traveled  wheel  trade  having 
a  root  projecting  into  that  wheel  track.  The  evidence  tended 
to  show  that  while  respondent  was  riding  in  a  light  vehicle 
drawn  by  two  horses  on  said  highway  on  March  17,  1910,  one 
of  the  horses  slipped  on  the  icy  road,  causing  the  team  to 
swing  toward  the  right  and  bring  the  wheels  of  the  vehicle 
in  contact  with  this  stump,  throwing  the  respondent  out  and 
injuring  her.  The  appellant  contends  that  a  verdict  should 
hare  been  directed  in  its  favor. 

We  think  the  proximity  of  the  stump  to  the  wheel  track 
and  its  situation  with  reference  to  the  curve  and  descent  in  the 
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highway  was  snch  Uiat  the  jurj  was  amplj  juBti£ed  in  finding 
it  constituted  a  defect.  It  seems  to  have  occupied  this  posi- 
tion from  time  immemorial.  Hence  the  jury  was  justified 
in  finding  that  the  defendant,  in  the  exercise  of  ordioar;  care, 
ought  to  have  known  of  this  defect  and  removed  it 

Assuming  that  the  respondent  is  chargeable  with  the  con- 
tributory negligence,  if  any,  of  the  driver  of  the  vehicle,  there 
is  evidenee  to  support  the  negation  of  such  contributory  ne^- 
i;enoe.  The  driver  was  not  at  the  time  intently  watching  bis 
team.  A  sudden  slip  or  stumble  of  one  of  the  horses  swung 
the  wheel  over  against  the  stump.  There  is  no  proof  of  an  ex- 
cessive rate  of  speed  or  of  any  great  or  long  continued  inatten- 
tion to  his  team  on  the  part  of  the  driver,  and  the  negligence 
of  the  latter  seems  to  have  been  fairly  a  question  for  the  jury. 

It  seems  that  in  opening  his  case  to  the  jury  respondent's 
counsel  stated  that  appellant's  counsel  had  "said  last  night 
that  he  had  a  witness  who  would  testify  that  the  persons  in  the 
vehicle  in  question  were  intoxicated."  The  record  does  not 
show  whether  appellant's  counsel  said  this  or  not.  Exception 
was  taken  to  this  statement  of  respondent's  counsel  and  the 
eoort  declined  to  rule  on  it  because  he  was  not  paying  any 
special  attention  to  the  argument  of  counsel  at  the  time.  Ap- 
pellant's counsel  assures  us  that  he  did  not  make  the  remark 
attributed  to  him  in  the  presence  of  the  jury  and  argues  Uiat 
therefore  respondent's  counsel  had  no  right  to  use  the  same  in 
his  opening  statement  to  the  jury.  Perhaps  not.  But  it  is 
entirely  too  trivial  a  circumstance  on  which  to  base  a  reversaL 

Respondent's  counsel  asked  some  questions  which  were  ob- 
jected to  and  the  objection  was  sustained.  The  court  asked 
Htti  what  he  wished  to  prove,  and  in  answer  he  said  he  wished 
to  prove  that  the  respondent,  at  or  soon  after  the  tune  of  her 
injury,  said  to  her  son-in-law,  in  substance,  that  she  wished 
to  go  honie  because  she  thought  she  was  going  to  die.  The 
court  instructed  the  jury  to  disregard  this  statement.     The 
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evidence  was  not  given.  This  assigoment  of  error  is  also  un- 
important 

A  more  seriouB  question  ariaes  upon  the  ruling  of  the  oourt 
permitting  the  reajKtndent  to  testify  that  her  attending  physi- 
cian told  her  ahe  had  riha  broken  hj  the  aoddent.  This  rul- 
ing was  erroneous.  But  the  attending  physician  was  a  wit- 
ness and  described  the  injuries  in  detail,  not  including  any 
fractured  ribs,  and  in  answer  to  the  question  whether  any  of 
the  ribs  were  broken  said  in  substance  that  he  did  not  know. 
There  were  other  quite  serious  injuries.  The  verdict  was  for 
$960  damages,  which  are  not  excessive,  and  therefore  we  can- 
not say  that  the  appellant  was  prejudiced  by  this  errcoieons 
ruling. 

There  was  no  error  in  admitting  evidence  of  the  fact  that 
there  was  ice  in  the  highway  at  the  point  in  question,  that  be- 
ing a  mere  collateral  circumstance  to  explain  the  slipping  of 
the  horse. 

Exception  is  taken  to  the  following  allied  errors  in  the  in- 
structions: (1)  The  court  charged  the  jury:  "It  ia  the  duty  of 
the  town  authorities  to  keep  the  highways  in  their  town,  used 
for  public  travel,  in  a  safe  condition  for  persons,  whether  &ey 
go  upon  foot  or  in  wagons."  The  rule  of  law  often  stated  by 
this  court  is  that  &b  duty  in  question  is  to  keep  such  hi^- 
ways  in  a  reasonably  safe  condition  for  travel.  The  chsj-ge 
in  this  respect  was  erroneous.  Strong  v.  Stevens  Point,  62 
Wis.  255,  266,  22  N.  W.  426.  We  are  neirt  to  inquire 
whether  this  error  was  prejudicial  The  statute,  see.  3072m 
(ch.  192,  Laws  of  1909),  provides  that  no  judgment  shall  be 
reversed  or  set  aside  ...  on  the  gro\md  of  misdirection  of 
the  jury  or  the  improper  admission  of  evidence  .  .  .  imless- 
in  the  opinion  of  the  court  to  which  the  application  (to  re- 
verse) is  made,  after  an  examination  of  the  entire  action  or 
proceeding,  it  shall  appear  that  the  error  complained  of  has 
affected  the  substantial  rights  of  the  party  seeking  to  reverse- 
or  set  aside  the  judgment     This  statute  requires  more  than 
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mere  error  to  appear  in  order  to  effect  a  reversal.  It  muBt 
affirmatirely  appear  to  ns  from  the  whole  record  that  this  er- 
ror has  affected  some  substaiitial  right  of  the  appellant.  We 
are  first  confronted  with  the  evidence  relating  to  the  defect 
That,  as  stated,  is  ample.  It  is  not  probable  that  any  jury 
wotdd  find  there  waa  no  defect  or  insufBciency  on  this  evi- 
dence. That  the  defect  was  of  long  standing  is  imcontro- 
verted.  The  error  relates  solely  to  the  duty  of  the  defendant, 
hence  could  not  have  affected  the  verdict  in  any  other  particu- 
lar essential  to  a  recovery.  Therefore  it  does  not  appear  to 
OS  that  this  error  has  affected  any  substantial  rig^t  of  the  ap- 
pellant 

The  court  further  instructed  the  jury  that  if  they  found 
fiom  the  evidence  that  the  defendant  through  its  officers,  in 
the  exercise  of  ordinary  diligence,  mi^t  and  ought  to  have 
known  that  the  stump  in  question  was  situated  so  near  the 
traveled  track  as  to  render  the  highway  dangerously  defective 
at  the  place  in  question  for  the  use  of  travelers  in  the  exercise 
of  ordinary  care,  and  the  team  attached  to  the  wagon  in  which 
the  plaintiff  was  riding  was  driven  with  ordinary  care  and  the 
wagon  slewed  (meaning  slid)  against  the  stump  and  the 
plaintiff  was  injured  by  being  thrown  from  die  wagon,  and 
she  was  in  the  exercise  of  ordinary  care  also  at  the  time,  they 
mi^t  find  a  verdict  in  favor  of  the  plaintiff.  It  is  said  this 
is  erroneous  because  there  is  no  evidence  that  the  wagon  slid. 
If  so,  such  an  error  could  not  prejudice  the  appellant  although 
it  mi^t  prejudice  the  respondent  To  state  affirmatively 
that  the  plaintiff  can  recover  in  an  action  if  the  evidence 
shows  something  which  confessedly  the  evidence  does  not  show 
cannot  prejudico  the  defendant. 
By  the  Court. — Judgment  affirmed. 
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Dawboh,  Reapondent,  vs.  Bacch  and  others,  Appellants. 

afarcfc  i4— AprtJ  S,  191i. 

Uortsroffei:  Btatutory  form:  Foreclcture  by  advertiaement:  BtattOe 
conitnte<L 

1.  No  power  of  s&Ie  Is  Imported  into  the  statutorr  form  of  mortgaso 

br  Mc.  S209,  8taU.  (1898),  and  tliat  atatuta  authorlzea  tlie  fore- 
closure of  such  mortgages  onlj  in  the  manner  that  other  mort- 
KBgea  which  do  not  contain  a  power  of  sale  are  foreclosed. 

2.  A  statutor7  form  of  mortgage  cannot  be  foreclosed  b7  adverttse- 

ment,  such  toreclomre  being  restricted  br  aec.  3623,  Stats. 
(1898),  to  mortgages  containing  a  power  ot  sale. 

Appeal  from  a  judgment  of  the  circuit  court  for  Bayfield 
ooanty :  Johh  K.  Pakish,  Circuit  Judge.    Affirmed. 

The  cause  waa  aubmitted  for  the  appellants  on  the  brief  of 
W.  8.  Caie,  attorney,  and  C.  A.  Lamoreva,  of  counael,  and 
for  the  respondent  on  th^t  of  8<aJ>om,  Lamcrevx  £  Pray. 

Babkeb,  J.  It  is  conceded  that  thia  judgment  must  be 
affirmed  if  a  statutory  form  of  mortgage  cannot  be  foreclosed 
by  advertisement  Sec.  3523,  Stats.  (1898),  authorizes  such 
method  of  foredoeure  only  as  to  mortgages  containing  a  power 
of  sale.  The  statutory  form  of  mortgage  contains  no  power 
of  sale,  unless  such  a  power  is  imported  int«  it  by  sec.  2209, 
Stats.  (1898),  which  provides  that  such  a  mortgage  "shall 
have  the  effect  of  a  conveyance  of  the  land  therein  described, 
together  with  all  the  ri^ts,  privileges  and  appurtenances 
thereunto  belonging  in  pledge  to  the  mortgagee,  .  .  .  for  the 
payment  of  the  indebtedness  therein  set  forth,  with  covenant 
from  the  mortgagor  that  all  taxes  and  assessments  levied  and 
assessed  upon  the  land  described,  during  the  continuance  of 
the  mortgage,  shall  be  paid  previous  to  the  day  appointed  by 
law  for  the  sale  of  lands  for  taxes  as  fully  as  the  forms  of 
mortgage  now  and  heretofore  in  common  use  in  this  state, 
and  may  be  foreclosed  in  the  same  manner  and  with  the  same 


;ti  by  Google 


JAiniABY  TERM,  1912. 


W<K  T.  Bkjfield  MIU  Co.  149  Wis.  1«. 


effect  npoD  anj  default  being  made  in  any  of  the  oonditioiis 
tbereof  oa  to  payment  of  either  principal,  interest  or  taxes." 

This  statute  does  not  import  into  the  form  of  mortgage 
therein  provided  for  all  the  covenants,  powers,  and  conditions 
found  in  forma  of  mortgage  that  were  in  existence  when  the 
statnte  was  passed.  It  provides  for  two  things :  (1)  that  the 
mortgage  shall  convey  the  property  therein  described  as  » 
pledge  for  the  payment  of  the  debt  thereby  secured,  and 
(2)  by  virtue  of  the  statute  sach  mortgage  shall  in  effect  con- 
tain a  covenant  against  taxes.  No  power  of  sale  is  carried 
into  the  mortgage  by  the  statute.  The  provision  that  a  statu- 
tory form  of  mortgage  may  be  foreclosed  as  other  mortgages 
are  does  not  hdp  the  appellants.  It  means  that  sudi  a  mort- 
gage may  be  foreclosed  in  the  same  manner  that  other  mort- 
gages are  which  do  not  contain  a  power  of  sale.  It  follows 
that  the  judgment  oi  the  circuit  court  is  correct  and  must  be 
ifiBrmed. 

By  ih«  Cowi. — Judgment  affirmed. 


West,  Administrator,  Beqxmdent,  vs.  Batpibld  Mnx  Ooh- 

r  AiTT,  Appellant. 

Harch  a— April  S,  Iflt. 

^ppffol;  Law  of  the  case:  DecUion  on  termer  appeal:  Matter  and 
tervant:  Death  cautei  &y  unguardeA  gearing:  Contributory  neg- 
ligence: Duty  of  leroant  to  notify  matter  of  defect!:  Duty  of 
Matter  of  to  guarding  gearing:  Inttructiont  to  jury:  Danaget: 
Evidence:  Meaeure  of  wiOow'i  lo»*:  Bxcettive  damage*. 

1.  Tbe  declsloii  of  tbls  court  on  a  former  appeal,  tliat  tba  qneetlon 
wlietb«r  or  not  tbe  gearing  by  vUcb  plalntUTB  Intettate  was 
Injured  was  securelr  guarded  was  one  for  the  jury,  la  concln- 
alve  on  &  aecond  trial,  wbere  the  evidence  for  plalntlR  is  sub-' 
■taatlBllr  the  same,  although  additional  contradictory  eTldmee 
Is  given  on  behalf  of  the  detaidant. 
VOL.  H»— 10 
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S.  FkUut*  of  an  employee  In  a  uwmlll  «ltb«r  to  notify  hta  auperlor 
that  a  board  guardlDg  a  gearlnK  was  <a[  or  to  repair  It  blnuelf 
wltli  the  tools  at  hand,  during  an  Interval  oC  ten  mlnutee  when 
the  mill  was  not  runnlsg,  cannot  be  aald  aa  a  matter  of  law  to 
have  been  contributory  ne^lgwice,  it  appearing  that  ha  had  on- 
meroue  duties  to  perform  during  aueh  interval. 

3.  In  an  action  to  recover  for  a  personal  injury  caueing  death  It 

was  not  error  to  refuse  &  requested  instruction  as  to  contrlbn- 
tory  negligence  which,  though  perhaps  not  absolutely  errone- 
ons,  was  unnecessarily  long,  Involved,  and  lacking  In  clarity. 

4.  It  Is  not  always  an  at»olut«  duty  of  an  employee,  upon  discover- 

ing that  machinery  at  which  he  la  at  work  Is  out  of  repair,  to 
inform  bis  master  of  that  fact;  and  a  requested  instruction 
laying  down  an  unbending  rule  of  that  nature  was  properly  re- 
fused. 

5.  Whether  ot  not  such  a  duty  rests  upon  the  employee  may  depend 

on  numerous  circumstances,  such  as  the  character  of  the  defect, 
whether  it  be  serious  or  trifling,  the  apparent  Imminence  of 
danger  therefrom,  and  the  duties  of  the  employee  in  other  di- 
rections. 

6.  An  Instruction  to  the  effect  that  an  employer  was  required  to 

guard  a  dangerous  gearing  "In  such  a  manner"  as  la  usually 
done  by  employers  of  ordinary  caution  In  the  same  line  of  busl- 
neas  and  under  the  same  circumstances,  is  construed  as  relating 
to  the  effectiveneas  of  the  guard  and  not  to  the  particular 
method  employed,  eepeclally  a3  that  Idea  was  clearly  expressed 
In  another  part  of  the  charge;  and  thus  understood  the  burtruc- 
tion  was  not  misleading. 

7.  It  being  admitted  that  plaintUTs  intestate  was  caught  In  the  gear- 

ing of  the  defendant's  mill  and  that  he  died  as  a  result  of  the 
injuries  received,  evidence  as  to  the  dletreseing  condition  of 
hie  body  after  the  machinery  was  stopped  should  not  have  been 
received. 

S.  In  an  action  brought  for  the  benefit  of  a  widow  to  recover  for  the 
death  of  her  husband,  the  damages  are  limited  to  the  pecuniary 
lose  to  the  widow,  and  that  loss  is  to  be  measured  by  the  rea- 
sonable value  of  her  support  and  protection  during  the  probable 
lifetime  of  the  deceased  and  such  sum  as  she  might  reasonably 
•zpeet  to  receive  at  his  death  out  of  the  accumulations  which 
ha  might  probably  malce. 

t.  For  the  death  of  a  laboring  man  Stty-three  years  of  age,  whose 
earnings  did  not  exceed  f  GOO  per  year  and  who  had  accumulated 
nothing  at  the  time  of  bis  death,  an  award  of  |7,5D0.  reduced  by 
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Uw  trial  court  to  16,600,  warn  bUII  too  luge,  and  tbe  jndcnient 
1*  ftccordlngly  raTeraed,  with  tha  option  to  plalntlS  to  remit  all 
In  exceu  ol  |4,T50,  the  amount  awarded  by  the  Jury  on  a  former 
trIaL 

AppKAi.  from  a  jadgment  of  the  circuit  oourt  for  Bayfield 
eoimt^:  Jobs  E.  Pabish,  Circuit  Judge.    Reversed. 

This  is  an  action  to  recover  damiigeB  for  the  death  of  oue 
Philip  La  Pointe,  plaintifTB  intestate,  which  death  ia  alleged 
to  have  been  caiued  by  the  defendant's  failure  to  securely 
guard  a  certain  bevel  gearing  at  the  aide  of  a  live-roller  taUe 
in  the  defendant's  sawmill.  A  judgment  for  the  plaintiff 
upon  a  previous  trial  was  reversed  by  this  court  for  error,  and 
is  reported  in  144  Wis.  106,  128  N.  W.  992.  The  machin- 
ety  ie  there  more  fully  described  and  it  seems  unnecessaiy  to 
repeat  the  description  here.  Upon  the  present  trial  the  jury 
returned  the  f oUowing  special  verdict : 

"(1)  Did  the  defendant  use  ordinary  care  to  securely  guard 
the  gearing  in  which  the  deceased,  Philip  La  Pointe,  was  in- 
jured before  said  accident?     A.  No. 

"(2)  If  you  answer  question  No.  1  by  'No,'  was  Uie  failure 
of  the  defendant  to  use  ordinary  care  to  securely  guard  said 
gearing  the  proximate  cauee  of  the  injuries  to  tJie  deceased  t 
A.  Tee. 

"(8)  Did  any  vrant  of  ordinary  care  on  the  part  of  the  de- 
ceased proximately  contribute  to  produce  his  injurieel 
A.  No. 

"(4)  What  sum  will  compensate  for  the  dealii  of  plaintiff's 
intestate,  Philip  La  Pointe  i     A.  $7,500." 

Motions  to  change  the  answers  and  for  judgment  for  de- 
fendant were  overruled,  but  defendant's  motion  for  a  new 
trial  was  granted  unless  plaintiff  remitted  $900  from  the  ver- 
dict. The  plaintiff  tiled  a  remission  in  accordance  with  this 
order  and  judgment  was  entered  for  the  plaintiff  for  $6,948, 
damages  and  costs,  from  which  the  defendant  appeals. 

For  the  appellant  there  was  a  brief  by  WiUiame  <£  SUm^ 
and  oral  argument  by  B.  F.  William$. 
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For  the  respondent  there  was  a  brief  by  H.  W.  Dietrich,  at- 
torney, and  John  Jenawold,  Jr.,  of  counsel,  and  oral  ail- 
ment by  Mr.  Dietrich. 

WiKHLow,  C.  J.  It  was  argued  by  appellant  now,  as  it 
was  argued  upon  the  previous  appeal,  that  the  court  should 
have  directed  a  verdict  for  the  defendant  because  it  appeared 
as  matter  of  law  (1)  that  the  def aidant  had  securely  guarded 
the  gear,  and  (3)  that  the  deceased  assumed  the  risk  or  was 
guilty  of  contributory  negligence,  or  both.  Theee  oont«n- 
tions  were  overruled  upon  the  previous  appeal,  and  that  deci- 
sion would,  on  familiar  principles,  form  the  law  of  the  case 
upon  the  second  trial  if  the  evidence  were  substantially  the 
same.  The  plaintiff  claims,  however,  that  there  was  addi- 
tional evidence  on  tbe  present  trial  tending  to  show  a  different 
state  of  facts  from  that  shown  by  the  evidence  on  the  former 
trial  It  is  true  that  upon  the  present  trial  there  was  evi- 
dence on  the  part  of  the  defendant  not  given  on  the  former 
trial  tending  to  show  that  the  guard  board,  in  addition  to  be- 
ing nailed  at  the  top,  was  supported  by  two  nprij^t  2  z  lO's 
against  which  the  inner  face  of  the  board  rested,  thus  prevent- 
ing it  from  bending  inward  under  pressure.  On  the  part  of 
the  plaintiff,  however,  the  evidence  of  several  witnesses  was 
substantially  the  same  as  before,  to  wit,  that  the  board  was 
only  held  in  place  by  nails  along  the  top  edge  and  had  no  other 
support.  This  evidence  was  not  inherently  incredible,  and  if 
believed  by  the  jury  would  present  exactly  the  same  condi- 
tion in  this  respect  as  was  considered  by  this  court  upon  the 
former  appeal,  hence  the  decision  then  made  is  conclusive 
now. 

Again  it  is  said,  upon  the  question  of  contributory  negli- 
gence, that  the  former  decision  is  not  conclusive  because  there 
is  evidence  now  to  the  effect  ^lat  the  mill  stopped  sawing  for 
about  ten  minutes  prior  to  the  accident,  hence  that  the  intes- 
tate had  ample  time  to  either  notify  his  superiors  of  the  fact 
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that  the  guard  board  was  off,  or  to  have  repaired  it  himself 
with  toola  which  were  proven  to  be  near  at  hand.  There 
eeesm  to  be  two  answers  to  this  contention :  first,  the  sawyer 
testifies  that  sawing  was  actually  going  on  at  the  time  of  the 
accident;  and  second,  the  deceased  had  numerous  duties  in 
connection  with  turning  and  straightening  of  cants,  the  oper- 
ation of  the  resaw,  the  scraping  of  rotten  logs  and  bark  from 
the  carriage  track,  and  the  changing  of  saws,  and  it  cannot 
be  said  that  the  evidence  clearly  shows  that  he  had  ample  time 
to  make  the  repair  himself  or  notify  his  superior  of  the  neces- 
sity therefor,  even  if  it  be  cmiceded  that  it  was  his  duty  to  do 
either  of  these  things  under  any  circumstances. 

The  following  inatructionB  requested  by  defendant  were  re- 
fused, and  error  ia  assigned  upon  each  of  these  rulings : 

"In  connection  with  qaestion  3,  you  are  instructed  that  the 
plaintiff  was  guilty  of  a  want  of  ordinary  care,  if  you  find 
from  the  evidence  that  had  the  plaintiff  exercised  any  care  or  . 
caution  which  was  under  the  circumstances  reasonable,  prac- 
tical, and  available,  he  might  have  avoided  the  injuries  result- 
ing in  his  being  caught  in  the  gear  in  question,  and  in  case 
you  80  find,  your  answer  to  question  3  will  be  'Yea.' 

"In  respect  to  question  3,  you  are  instructed  that  when  an 
employee  discovers  that  the  machinery  in  connection  with 
which  he  is  obliged  to  work  is  out  of  repair,  it  is  his  duty  to 
inform  his  master  of  this  fact,  and  if  you  find  from  the  evi- 
dence that  the  deceased,  Philip  La  Pointe,  had  reasonable  op- 
portunity, after  he  discovered  that  the  guard  board  over  the 
gearing  in  question  was  off,  to  inform  any  person  in  authority 
in  the  defendant's  employ  of  auch  fact,  prior  to  his  accident, 
then  he  was  guilty  of  negligence  in  failing  to  report  such  fact, 
and  your  answer  to  question  3  will  be  'Yes.'  " 

As  to  the  first  of  these  instructions,  while  we  are  not  pre- 
pared to  say  that  it  would  have  been  erroneous  to  give  it,  we 
certainly  do  not  think  it  was  error  to  refuse  it.  Ordinary 
care  has  been  frequently  defined  by  this  court  as  that  care 
which  the  great  majority  of  people  would  and  do  ordinarily 
use  under  like  or  similar  circumstances.     Some  such  simple 


;ti  by  Google 


150         SUPREME  COURT  OF  WISCONSIN.      [Apa. 
WMt  T.  Bayflold  Mill  Co.  14S  Wis.  146. 

Btatement  as  this  is  preferable  to  any  long  or  involved  defini- 
tion. The  instruction  requested,  in  addition  to  the  manifest 
inaccuracy  of  ite  reference  to  the  plaintiff  instead  of  the  de- 
ceased, is  certainly  lacking  in  clarity,  if  not  actually  confus- 
ing, and  we  cannot  aay  that  it  was  error  to  refuse  it 

The  second  requested  instruction  lays  down  the  abstract 
proposition  that  it  is  the  duty  of  an  onployee,  on  discovering 
that  machinery  on  which  he  is  working  is  out  of  repair,  to  in- 
form bis  master  of  the  fact.  This  sweeping  proposition  can- 
not be  approved.  No  such  absolute  duty  can  be  said  to  exist 
in  every  case.  The  question  may  depend  on  numerous  oon- 
siderations,  such  as  the  character  of  the  defect,  whether  it  be 
serious  or  trifling,  the  apparent  imminence  of  danger  there- 
from, the  duties  of  the  employee  in  other  directions,  etc.  It 
is  evident  that  no  unbending  rule  of  this  nature  can  be  laid 
down,  and  hence  the  refusal  of  the  second  instruction  cannot 
.  be  considered  erroneous,  even  if  the  latter  clause  thereof, 
standing  alcme,  might  properly  have  been  given — a  question 
not  decided. 

The  court  charged  the  jury  at  the  request  of  the  defendant 
as  follows : 

"In  respect  to  question  1,  you  are  instructed  that  if  the  de- 
fendant furnished  such  a  guard,  or  as  effective  a  guard  as  or- 
dinarily careful  and  prudent  employers  in  the  same  line  of 
business  ordinarily  use,  under  like  circumstances,  it  had  then 
discharged  its  full  duty  under  the  law,  requiring  it  to  securely 
guard  such  gearing,  and  in  case  you  so  find  from  the  evidence, 
your  answer  to  this  question  will  be  'Yes.'  " 

Later  in  the  charge  the  following  instruction  was  given  on 
this  same  point : 

"By  securely  guarding,  the  defendant  was  required  to 
guard  the  machine  in  question  in  such  a  manner  as  is  osually 
done  by  employers  of  ordinary  caution  in  the  same  line  of 
business  and  under  the  same  circumstances,  and  if  it  did  so, 
it  discharged  the  duties  imposed  upon  it  and  the  guard  so  fur- 
nished is  in  the  legal  sense  reasonably  safe  and  the  alleged 
dangerous  machine  has  been  securely  guarded  within  the 
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meamng  of  the  statute,  and  if  ;oa  find  and  believe  from  the 
whole  evidence  that  thk  la  the  fact  ^ou  will  answer  queeti<»i 
number  1  by  'Yes.'  " 

Error  Is  here  charged  becaiue  it  ia  said  that  th«  aeeond  of 
these  inatructions  absolutely  required  the  defendant  to  gnard 
the  gearing  in  the  manner  osuallj  employed  bj  other  employ- 
«ra,  whereas  it  could  discharge  its  duty  equally  well  by  far- 
nishing  as  effective  a  guard  as  other  ordinarily  careful  em- 
ployers furnish,  though  not  the  same  kind.  This  last  idea  is 
expressed  in  the  first  instruction  quoted  above,  and  it  must  be 
admitted  tliat  the  second  instruction  is  not  happily  worded, 
especially  in  the  use  of  the  word  "required."  We  do  not 
think,  however,  that  the  jury  oould  have  been  misled  by  the 
inaccuracy.  In  view  of  the  fact  that  no  intimation  was  gives 
to  the  jury  of  any  intention  to  modify  or  withdraw  the  first 
instmction,  we  think  the  jury  must  have  understood  the  words 
"in  »uch  manner"  in  the  second  instruction  to  refer  to  the  ef- 
fectiveness of  the  manner  of  guarding  rather  than  to  the  man- 
ner of  its  physical  construction.  In  this  view  the  two  in- 
struotiona  are  entirely  harmonious  and  correct. 

The  only  other  contention  whidi  we  deem  of  sufficient  im- 
portance to  require  treatment  is  the  contention  that  the  dam- 
ages, after  reduction  by  the  trial  court,  are  excessiva  In  thia 
connection  it  is  to  be  noted  that  the  trial  court,  against  timely 
objection,  allowed  evidence  to  be  introduced  showing  the  dis- 
tressing, almost  revolting,  condition  in  which  the  body  of  the 
deceased  was  found  when  the  machinery  was  finally  stopped. 
There  was  no  Intimate  excuse  for  tlie  introduction  of  this 
evidence.  It  was  fully  admitted  by  the  defendant  that  the 
-deceased  was  cau^t  in  the  gearing  and  that  be  died  as  a  re- 
sult of  the  injuries  received  thereby.  The  only  questions 
were  whether  the  uncovered  gearing  constituted  negligence, 
and  whether,  if  so,  the  deceased  was  guilty  of  contributory 
n^ligence.  Upon  these  questions  the  shocking  condition  of 
the  body  cast  no  light.     The  evidence  could  only  tend  to  ez- 
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cite  the  sympatMes  snd  perhaps  the  pasaioos  of  the  jury,  and 
it  should  not  hare  been  allowed.  Had  the  deceased  survived. 
and  brought  action  for  the  injuries  which  he  received,  it 
might  with  some  reason  be  claimed  that  this  evidence  was  ad- 
missible, because  he  would  be  entitled  to  recover  for  bis  pain, 
suffering,  and  disfigurement.  But  there  can  be  no  such  ele- 
ments in  the  recovery  in  this  action.  Here  the  damages  are- 
limited  to  the  peouniary  loss  of  the  widow,  Rudtger  v.  C.^ 
Bt.  P.,  M.  &  0.  B.  Co.  101  Wis.  292,  77  N.  W.  169.  That 
Ices  is  to  be  measured  by  the  reasonable  value  of  the  widow's 
support  and  protection  hj  the  deceased  during  the  time  be 
would  probably  have  lived,  adding  thereto  such  sum  as  she- 
might  reasonaUy  expect  to  receive  at  his  death  out  of  the  ac- 
cumulations which  he  might  probably  make  during  his  expect- 
ancy of  life.     Budiger  v.  C,  8t.  P.,  M.  &  0.  B.  Co.,  supra. 

The  plaintiff  in  this  case  was  fifty-three  years  of  age  and 
was  a  laboring  man.  His  widow  was  fifty-one  years  of  age. 
He  had  accumulated  nothing  and  could  not  therefore  be  ex- 
pected to  make  any  accumulations  during  the  remainder  of 
his  life.  He  was  earning  $1.75  per  day  during  the  miU  sea- 
eon.  At  times  he  had  received  $2.25  per  day.  He  worked 
in  the  woods  for  three  or  four  months  during  the  winter  at 
about  $35  per  month.  In  addition  he  raised  some  garden 
produce,  but  his  total  income  at  the  time  of  his  death  could 
not  probably  exceed  $500  per  year,  and  must  be  expected  to- 
decrease  as  he  grew  older. 

His  expectancy  of  life  under  the  American  experience  ta- 
bles was  18.70  years.  Had  he  lived  bis  wife  oould  not,  of* 
oourse,  reasonably  expect  to  receive  his  entire  earnings  during 
that  expectancy ;  a  reasonable  amount  for  his  own  support  and 
elothing  would  first  have  to  be  deducted.  Her  damages  must 
necessarily  be  Umited  to  such  sum  as,  being  put  at  interest, 
will  each  year,  by  taking  a  part  of  the  principal  and  adding- 
to  the  interest,  yield  the  amount  ^ich  she  would  in  all  rea- 
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sonable  probability  have  received  from  liim  hj  way  of  Bopport 
and  protection  daring  hia  expectancy  of  life. 

Assuming  that  the  deoeaaed  would  earn  just  as  mneh  every 
year  during  his  expectancy  of  life  aa  be  waa  eaming  at  tlie 
time  of  bia  death  (which  is  of  courae  a  practical  imposnbil- 
ity),  and  that  his  wife  might  expect  to  receive  |400  out  of 
hia  yearly  earnings  of  $600  each  year  (an  amount  which  is 
plainly  excessire),  the  present  value  ai  an  annual  allowance 
of  $400  during  hie  expectancy  of  life  at  five  per  cent,  would 
be  but  $4,838.12  under  the  standard  annuity  tables.  This 
sum  in  cash  would  purchase  an  annuity  of  $400  for  bia  ex- 
pectancy of  life.  The  circuit  judge  was  evidently  convinoed 
that  the  damages  were  excessive,  and  hence  required  the 
plaintiff  to  remit  $900  frton  the  verdict  On  what  basis  he 
computed  the  amount  of  the  remission  we  are  not  able  to  un- 
derstand. If  $7,600  was  ezoeeaire,  $6,600  was  also  excessive. 
The  true  role  is  that  ^ere  excessive  damages  are  awarded  l^ 
the  jury  in  actions  of  this  nature  and  there  is  no  other  preju- 
dicial error,  the  trial  court,  or  this  court  upon  appeal,  may 
properly  end  the  matter  without  further  litigation  by  giving 
die  plaintiff  the  option  to  remit  from  the  verdict  a  sum  which 
win  make  the  damages  as  small  as  a  fair  and  unprejudiced 
jury  would  probab^  name.  HeimKeh  v.  T«Aor,  128  Wis. 
565,  102  N.  W.  10;  HacleeH  v.  Wis.  Cent.  B.  Go.  141  Wis. 
464,  124  N.  W.  1018.  To  allow  a  verdict  for  any  larger 
8iim  than  this  would  be  to  infringe  upon  the  defendant's  ri^t 
of  jury  triaL 

In  the  present  case  we  have  data  upon  the  subject  in  the 
shape  of  the  verdict  for  $4,750  rendered  by  the  jury  upon  the 
former  trial.  That  verdict  waa  not  attacked  as  prejudiced  or 
excessive  and  it  seems  may  well  be  considered  to  be  as  low  a 
sum  as  an  unprejudiced  jury  would  probably  name. 

Bjf  the  Court. — Judgment  reversed,  wiUi  costs,  and  aoti<Hi 
remanded  for  a  new  trial;  with  the  option  to  the  plaintiff,  at 
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any  time  witlim  thlrt;  days  after  iLotioe  of  the  filing  of  tlie 
remittitur  In  the  circuit  court,  to  elect  to  enter  jadgment  for 
$4,750  damages  and  costs. 

On  April  23, 1912,  the  foregoing  mandate  was  amended  bj 
adding  thereto  the  words :  "Interest  to  be  computed  on  the 
damages  from  the  date  of  the  verdict" 


Qaqeb,  Appellant,  vb.  Stollk-Babnot  Litusbb  Coufajtt, 


Kareh  IS— April  3,  lUt. 

Matter  and  aerwont:  Fn/tiry  /rom  Oefeott  tn  ear  received  from  raih 
T»ad  for  loaaing:  lYentMvHOM  m  to  ooMitUm  of  car:  Dutw  to 
Iwyiect. 

1.  Wliera  a  railway  eomponr  ptacea  a  freight  car,  with  brakes  set, 

OB  a  sidetrack  to  aerre  tha  biuliieBs  of  a  proprietor  whose  am- 
ployees  are  ezpectsd,  aocordlng  to  onetom,  to  move  the  car  to 
the  particular  point  for  loading,  such  proprietor  haa  a  right  to 
presume  that  It  la  in  suitable  condition  for  use,  unless  the  con- 
trary appears  without  particular  or  technical  inspection.  In  the 
absence  of  obrlous  defects  or  knowledge  of  some  fact  or  clr- 
cumatance,  actually  or  canstructively  brought  home  to  such 
proprietor,  which  would  ordinarily  put  an  ordinarily  careful 
person  on  such  Inquiry  as  to  lead  to  knowledge  of  a  contrary 
condition  eiistlng.  Bo  heJi  in  an  action  against  the  proprietor 
by  an  employee  alleged  to  have  been  injured  by  reason  of  de- 
fects In  the  brake  of  such  car. 

2.  The  proprietor  in  such  case  la  bound  to  observe  detects  which 

would  naturally  and  ordinarily  attract  the  attention  of  a  per- 
son so  circumstanced,  bsTing  no  duty  to  look  particularly  or 
search  for  such  difBculUes. 

Appeal  from  a  judgment  of  the  circuit  court  for  Lincoln 
county:  A.  H.  Rbid,  Circuit  Judge.     Affirmed. 
Action  to  recover  for  a  personal  injury. 
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PUintiff  was  engaged  in  a  lumbering  buainoee  at  Tripoli, 
Wisconsin,  on  the  Soo  Eailroad.  The  buBineaa  was  served  by 
the  railroad  company  b;  means  of  a  switcb  track  owned  by  it 
wheDeb;  freight  cars  to  take  out  lumber,  several  at  a  time  if 
neoeaeary,  could  be  set  in  to  tbe  planing-mill  platform  from 
the  main  track.  The  practice  was  for  trainmen  to  place  cars 
at  a  oonvenient  place  for  the  lumber  company  on  the  switch 
track  and  set  the  brakes  and  for  its  servants  to  move  them 
down  to  the  desired  position  for  loading,  as  required,  and 
move  them  out  of  the  way  after  loading;  the  moving  being 
done  by  means  of  a  piuchbar  or  a  Uock  and  tackle  and  t«am. 
The  track  was  consteucted  with  a  slight  down  grade  from  the 
main  track  so  as  to  facilitate  tbe  moving  of  cars.  In  moving 
a  ear  it  was  necessary  for  a  man  to  be  at  tbe  l«ake  to  release 
it  in  starting  and  to  centred  the  car  thereafter.  Plaintiff,  in 
performance  of  his  duties  at  the  time  in  queetirai,  was  en- 
gaged, with  the  block  and  tackle  and  a  team,  in  so  moving  a 
car.  There  was  a  man  at  the  brake,  the  block  was  fastened 
to  the  car  by  means  of  a  short  piece  of  chain,  and  the  anchor 
end  of  the  working  chain  was  attached  to  the  side  of  tbe  tra^ 
about  aixty-five  feet  from  the  car,  by  means  of  a  grab  book. 
In  due  course,  the  brake  was  released,  plaintiff  gave  his  team 
the  word,  he  being  in  an  appropriate  position,  and  the  car 
started.  After  it  had  moved  a  few  feet,  the  team  being  on  the 
east  side  of  the  track,  he  drove  tc  the  other  side  so  the  chain 
wonid  not  get  caught  under  tbe  east  wheel.  As  he  did  so  some 
complication  occurred  causing  the  team  to  be  drawn  back 
toward  tbe  car.  He  became  fearful  that  the  team  and  the  car 
might  collide  and  so  endeavored  to  unhitch  the  team  by  loosen- 
ing the  chain  from  the  wbiffle-trees.  To  do  that  he  took  the 
reins  in  bis  left  hand  and  worked  at  the  chain  with  his  right, 
trying  to  get  slack  enough  to  enable  him  to  accomplish  his  pur- 
pose. While  so  engaged,  the  diaic  passed  rapidly  through  the 
pulley  near  the  car  as  the  whif&e-tn-ca  ueared  it  He  did  not 
appreciate  his  danger  till  the  hand  that  was  on  the  chain  came 
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in  contact  with  the  pulley  and  wae  drawn  in  and  injured.  Tbe 
man  cm  the  car  observed  that  plaintiff  was  having  some  difB- 
.cul^,  and  exerted  himself  to  tbe  best  of  his  ability  to  stop  tbe 
car  by  setting  the  brake.  Had  it  worked  properly  he  would 
have  succeeded.  Something  was  out  of  order  by  reason  of 
which  he  waa  unable  to  atop  tbe  car  till  it  bad  moved  a  con- 
siderable distance  down  the  track  frtan  where  the  accident  oc- 
curred. There'  was  evidence  tending  to  show  that  the  brake 
chain  would  slip  off  of  the  end  of  tbe  brake  rod  before  being 
tightened  up  efficiently,  thus  preveottng  tbe  brakeman  from 
controlling  the  car.  There  was  also  evidence  to  the  effect  that 
such  a  ctmdition  might  exist  in  such  a  braking  appliance  from 
any  one  of  several  causes.  There  was  an  entire  failure  of  evi- 
dence as  to  what  particular  defect  caused  the  difficulty  at  the 
time  in  question,  and  as  to  whether  any  was  discoverable  with- 
out a  particular  inspection,  and,  further,  as  to  whether  Ae 
iparticular  difficulty  would  have  manifested  itself  except  by  an 
actual  trial  of  tbe  brake  when  the  car  was  in  moUon.  It  was 
undiBpnted  in  ihe  case  that  neither  defendant's  superintend* 
ent  nor  any  one  in  its  employ  knew  of  the  brake  being  out  of 
order  till  tbe  occasion  in  question. 

The  cause  was  submitted  to  the  jury  resulting  in  a  finding, 
among  others,  that  Uie  defective  oimdition  of  the  brake  was 
not  discoverable  before  the  accident  by  inapection  of  the  ear 
by  an  ordinarily  intelligent  person,  using  ordinary  care,  while 
the  car  was  at  rest  Having  so  found,  the  jury  omitted  any 
finding  as  to  proximate  cause. 

On  the  subject  of  inspection  the  jury  were  instructed,  in 
effect,  that  it  was  the  duty  of  defendant  to  make  sncb  gen- 
eral external  examination  of  tbe  oar  as  is  ordinarily  made 
under  the  same  or  similar  circumstances,  so  as  to  discover  and 
appreciate  obvious  defects  caused  by  want  of  repair;  that  a 
particular  inspection  was  not  required ;  that  defendant  had  a 
rij^t  to  assume  that  all  parts  of  the  car,  which  upcoi  general 
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obserratioQ  appeared  to  be  in  proper  condition,  wore  so;  that 
if  tile  jury  could  not  be  satisfied  from  the  evidence  that  there 
waa  any  particular  defect  observable  from  such  infipecti(»i  aa 
a  person  circumstanced  like  defendant  would  ordinarily  make, 
they  conld  not  answer  the  question  "Yes." 

The  court  gave  judgment  on  the  verdict  for  defendant 
For  the  appellant  there  were  briefs  by  Yon  Hecke  <&  Fisher 
and  F.  J.  Smith,  and  oral  argument  by  W.  E.  Fisher. 

For  &e  respondent  there  was  a  brief  by  Ralph  E.  Smith, 
attorney,  and  Edward  M.  Smart,  of  counsel,  and  oral  argu- 
ment by  R.  N,  Van  Doren. 

M*B«HAT.T.,  J.  Keither  in  principle  nor  authority  can  we 
perceive  any  infirmity  in  the  doctrine  which  the  trial  oourt 
applied  to  this  case  and  ruled  it,  viz. :  if  a  railroad  company 
places  a  freight  car,  with  brake  set,  on  a  sidetrack  for  the 
purpoee  of  serving  a  particular  business,  Uie  employees  there 
being  expected,  according  to  custom,  to  move  the  car  to  thi' 
particular  point  for  loading  material  or  articles  thereon,  ibe 
proprietor  of  such  business  has  a  right  to  presume  that  it  is  in 
suitable  condition  for  use,  unless  the  contrary  appears  without ' 
particalar  or  technical  inspection,  in  the  absence  of  obvious 
defects  or  knowledge  of  some  fact  or  circumstance,  actually  or 
conrtmctively  brought  home  to  such  proprietor,  which  would 
ordinarily  put  an  ordinarily  careful  person  on  such  inquiry ' 
OB  to  lead  to  knowledge  of  a  contrary  condition  existing.  The 
proprietor  of  such  business  is  bound  to  observe  defects  which 
would  naturally  and  ordinarily  attract  the  attention  of  a  per- 
son BO  circumstanced,  having  no  duty  to  look  particularly  or 
search  for  such  difficulties. 

The  situation  of  respondent  was  as  above  indicated.  When 
it  found  the  car  on  the  sidetrack  leading  to  its  loading  place, 
it  was  consistent  with  ordinary  care  to  assume  that  the  brake 
appliance  was  in  proper  condition.     There  was  nothing  to  in- 
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dicate  otherwiae,  as  the  oar  stood  on  the  track^  vnlefls  aae 
eeaiched  for  imperfecti<»u.  The  juiy  so  found,  which  enti- 
tled respondent  to  judgment. 

Some  eomplaint  is  made  of  the  instructions  which  need  not 
be  discuBsed.  The;  were  probably  more  favorable  to  appel- 
lant than  he  was  entitled  to.  They  were  to  the  effect  that,  it 
was  the  dnl^  of  respondent  to  make  an  ordinary  eztemal  ex- 
amination for  the  purpose  of  disooTering  whether  the  car  was. 
in  a  reasonably  safe  condition.  As  before  indicated,  it  was 
not  reep<mdent's  duty  to  loci:  for  defects.  It  had  a  ri^it  to 
assume,  under  the  circumstances,  that  the  car  was  in  proper 
condition  for  use.  The  act  of  setting  the  car  in  Uterefor  in- 
volved a  representation  that  it  was  in  sooh  condition,  iriiich 
respondent  had  a  ri^t  to  rely  on  except  as  to  obvious  defects, 
and  there  were  none.  Such  a  case  is  not  within  any  role  re- 
quiring an  inspection.  It  is  simply  within  the  rule  that  one 
must  see  defects  which  are  open  and  obvious  to  ordinary  at- 
trition of  a  persam  working  with  the  appliance  under  the  ar- 
cumstances  of  its  use.  Such  a  persou  would  naturally  pro- 
ceed upon  the  theory  that  no  substantial  defects  existed  in  an 
appliance  furnished  to  him  by  the  owner  for  his  use.  The 
mle  does  not  apply  as  in  case  of  a  railroad  receiving  cars  from 
a  tonnecting  line,  which  are  liable  to  beocme  out  of  repair  in 
the  course  of  transit  to  the  place  of  transfer,  but  the  <akt  in 
ease  of  furnishing  an  implement  for  use  under  such  circnUD- 
stancea  as  to  8u^;est  that  it  is  ready  therefor. 

By  the  Court. — The  judgment  is  afSrmed. 
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J<»DA.N  Laits  Coupabt  aod  oUiere,  Appellaiits,  vb.  !E*BaB- 
Boss  and  othen,  SesfXHidente. 

Man*  li—Apm  S,  i»iX. 

I>njteair«  4UMcU:  OrganimMn*:  Who  may  petition;  Corporatioiu 
are  "aduJI  ovmert"  of  ianS:  Statute*  coatnteiL 

CorporatloDB  ownlog  Und  In  a  propoaed  dr&UiBsa  dlatrlct  an 
'iUlult  owaera"  of  Bnch  lands  within  the  meaning  of  i«c. 
1379—11,  Stats.  (Sapp.  1906:  Lawa  of  1905.  ch.  (19h  and  as 
■Bch  ma7  petition  for  the  organliaUon  of  the  dlatrlct 

Appbai,  from  a  judgmeBt  of  the  eircuit  eourt  for  Juneau 
oonnty :  Btboh  B.  Pake,  Judge.    B9vtra*d. 

ThiB  U  a  proceeding  to  establish  the  Cutler  drainage  dis- 
trict in  Junean  count;.  It  spearing  that  certain  lands  bad 
by  mistake  been  included  within  die  bouDdarieB  of  the  pro- 
posed drainage  district,  the  circnit  judge  made  an  order 
^TptmtfiTig  and  changing  the  boundaries  of  the  proposed  dis- 
trict as  set  forth  in  the  original  petition.  The  proposed  dis- 
trict as  thus  changed  embraced  30,800  aeres. 

The  petition  for  the  organisation  of  the  district  states  ibat 
the  petitioners  are  all  more  than  twent^-tme  jears  of  age  and 
are  the  owners  of  more  than  one  half  of  the  lands  embraced 
within  the  proposed  district  The  president  of  the  Jordan 
Land  Company  signed  in  behalf  of  the  company.  The  Jor- 
dan Land  Company,  it  appeam,  owned  11,460  aores  of  lanA 
in  the  proposed  drainage  district  and  the  other  signers  owned 
1,460  acres.  The  Jordan  Land  Company  is  a  corpor^ion 
dnty  organized  under  the  laws  of  this  state.  It  appeared  dur- 
ing ^taa  pendency  of  the  petition  that  certain  owners  of  landa 
affected  bj  the  proposed  oigamsation  had  not  been  notified. 
The?  were  duly  notified. 

The  court  found  that  the  petition  did  not  contain  the  sig- 
natures td  a  majority  of  the  adult  owners  of  lands  within  the 
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proposed  drainitge  district  who  were  of  lawful  age  and  repre- 
sented one  third  in  area  of  the  lands  to  be  afiFected  by  the 
work,  and  that  the  petition  did  not  <xnitain  the  signatures 
of  the  adnit  owners  of  more  than  one  half  of  such  lands. 
This  holding  of  the  court  was  upon  the  ground  that  the  Jor- 
dan land  Company  was  not  authorized  to  sign  the  petition  as 
an  adult  owner. 

This  is  an  appeal  from  the  judgment  dismissing  the  peti- 
tion and  disoontinoing  the  proceedings. 

For  the  appellants  there  was  a  brief  hj  Veeder  <£  Veeder, 
attorneys,  and  Admna,  Bobb  &  Adams  and  Olin  <£  Butler,  of 
counsel,  and  oral  argument  by  J,  M.  Olin, 

For  the  respondents  there  was  a  brief  by  E.  J.  Moriensen 
and  McFarUme  <&  Price,  and  oral  argument  by  Mr.  Mortenaen, 

SiEBBOEBB,  J.  The  drainage  district  statute  (sece. 
1379—11  et  Mq.,  Stats.  Supp.  1906:  Laws  of  1905,  du  419) 
provides  that  "whenever  a  majority  of  the  adult  owners  of 
lands  within  any  district  of  land,"  representing  one  third  in 
area  of  the  lands  therein,  or  whenever  the  adult  owners  of 
more  than  one  half  of  the  lands  within  such  district,  desire  to 
organize  a  drainage  district  for  the  purposes  and  upon  the 
conditions  prescribed  by  law,  they  may  file  a  petition  contain- 
ing the  requisite  allegations  with  the  appropriate  court,  pray- 
ing for  the  organization  of  &e  district  to  carry  out  the  powers 
and  functions  authorised  by  the  statutes.  As  indicated  in 
the  foregoing  statement,  this  is  a  proceeding  to  create  soch  a 
district  It  is  set  forth  in  the  record  Uiat  tiie  Jordan  Land 
Company  owned  11,180  acres  of  the  20,800  acres  of  land  em- 
braced in  tlie  proposed  district  and  QiaX  the  petition  was 
signed  by  the  president  of  the  company.  The  other  signers 
of  the  petition  owned  1,450  acres  of  the  land.  Remonstrants 
to  the  petition  objected  to  its  sufficiency  upon  the  ground  that 
the  law  does  not  authorize  the  land  company,  as  an  owner  of 
lands  in  a  proposed  district,  to  petition  ihe  court  for  the  or- 
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guiizKtios  of  Btu^  a  draiua^  district.  The  contention  is  that 
a  corporation  owning  sutji  lands  is  not  within  the  class  of 
landowners  designated  in  the  statute  as  "adult  owners  of 
lands  within  any  district  of  land"  which  may  be  organized 
into  a  drainage  district  The  trial  court  held  that  the  words 
"adult  owners  of  lands,"  as  used  in  the  act,  indicated  a  legis- 
lative intent  to  exclude  corporations  omiing  such  lands  from 
the  ri^t  to  petition  for  &e  organization  of  drainage  distriota. 
The  phraseolt^  of  this  sectitm  of  the  statntee  originally  con- 
ferred die  rigtit  to  petition  for  this  purpose  upon  "owners  of 
lands  ,  .  .  who  shall  have  arrived  at  lawful  age,"  and  them 
was  similar  language  in  the  amendments  thereto  before  the 
amendments  by  eh.  419,  Laws  of  1906,  which  dropped  from 
the  foregoing  section  the  words  "who  shall  have  arrived  at 
lawful  age"  and  inserted  the  word  "adult"  before  the  word 
''owners."  Manifestly,  the  word  "adult"  and  the  phrase 
"who  shall  have  arrived  at  lawful  age"  were  employed  as 
equivalents  in  Uiese  statutes.  The  use  of  the  word  "adult," 
or  the  equivalent  phrase,  no  doubt  designates  in  common 
speech  only  persons  who  have  arrived  at  full  age  or  the  years 
of  manhood,  and  when  so  used  does  not  include  artificial  be- 
ings sudi  as  corporations.  The  significance  oi  the  word 
"adult"  is  not  necessarily  restricted  to  such  general  meaning 
when  employed  in  a  statute.  It  is  familiar  that  the  word 
"person,"  though  commonly  restricted  to  a  human  being,  may 
be  applied  to  and  include  artificial  beings,  when  employed  in 
a  statuta  Instances  without  number  exist  where  words  in 
legislative  acts  must  be  interpreted  as  the  legislature  used 
them,  Uiough  this  may  enlarge,  restrict,  or  qualify  thrar 
eonunonly  accepted  meanings.  As  instances,  see  Reiche  v. 
Smyihe,  13  WalL  162,  wlierein,  under  a  revenue  act,  singing 
birds  were  held  not  to  be  living  animals,  and  Silver  v.  Ladd, 
7  WalL  219,  where  the  words  "single  man"  were  construed 
to  include  "an  unmarried  woman."  The  particular  inquiry, 
theref(HV,  is  not  what  is  the  abstract  or  colloquial  meaning  of 
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the  word  "adult/'  but  in  what  sense  was  it  used  in  the  act 
before  us.  We  must  collect  the  meaning  of  the  word  from 
the  context  and  the  purpose  of  the  act  in  dealing  with  the  sub- 
ject matter  under  consideration.  It  is  obvious  from  the  stat- 
utes dealing  with  the  subject  of  drainage  that  the  legislature, 
in  dealing  with  the  right  to  petition  for  the  oi^^ization  of 
drainage  districts,  was  disposed  to  confer  it  upon  those  most 
interested  in  such  enterprises,  namely,  the  landowners.  A 
view  of  all  the  provisions  to  accomplish  this  purpose  manifests 
the  dominant  idea  of  the  legislature  that  the  landowner  is  to 
he  empowered  to  do  what  is  necessary  to  establish  drainage 
districts  or  to  oppose  their  establishmoit,  and  to  bear  the  ac- 
companying burdens  and  obligations.  To  carry  out  these  ob- 
jects and  determine  upon  their  feasilnlity  is  as  vital  to  the  in- 
terests of  corporate  landowners  as  of  individual  landowners. 
These  facts  and  conditions  tend  strongly  to  show  that  the 
l^slature  did  not  intead  to  esolnde  corporate  landowners 
from  the  right  to  petition.  The  words  "adult  owners,"  as 
used  in  the  statute,  are  sufficiently  flexible  to  admit  of  includ- 
ing corporate  owners  within  such  legislative  purpose  and  aim. 
Again,  the  sense  of  the  word  "adult,"  as  here  used,  taken  in 
araociation  with  the  clauses  in  another  section  of  the  act  re- 
ferring to  minora  and  others  incompetent  to  act  for  them- 
selves, indicates  a  grouping  of  these  classes  and  that  "adult'' 
was  used  to  distinguish  this  class  of  owners  from  such  legally 
incompetent  classes.  All  of  these  considerations  are  in  har- 
mony with  and  tend  to  bring  this  word  within  the  statul^iry 
rule  embodied  in  sec  4971,  Stats.  (1898),  providing  that  "the 
word  'person'  may  extend  and  be  applied  to  bodies  politic  and 
corporate  as  well  as  to  individuals,"  and  the  rule  of  construc- 
tion specified  in  subd.  2,  sec.  4972,  Stats.  (1898),  which  pro- 
vides that  "the  word  'person'  shall  extend  and  he  applied  to 
bodies  corporate  unless  plainly  inapplicable."  Another  con- 
sideration supporting  the  view  that  corporate  owners  are  em- 
braced within  "adult  owners"  is  the  fact  that  such  corporate- 
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owners  have  every  other  ri^t,  duty,  burden,  or  obligation  of 
otber  landowners  wi&iu  a.  diatrict  This  is  of  wei^t  as  tend- 
ing to  abow  tbat  the  l^pslatuie,  in  conferring  on  landowners 
the  ri^t  of  petitiMi  as  the  pToceaa  for  instituting  proceedings 
to  establish  drainage  districts,  iatended  to  inclnde  corporate 
owners.  "We  are  persuaded  that  the  trial  court  erred  in  hold- 
ing that  corporate  landowners  were  not  authorized  to  petition 
for  the  organization  of  a  proposed  drainage  district 

By  the  Coxui. — The  judgment  appealed  from  is  reversed, 
and  the  proceeding  is  remanded  with  directions  to  the  court 
to  entertain  the  petition  for  the  oiganizaticm  of  a  drainage 
disbrict. 

Wrsai^w,  0.  J.,  and  VATumAT.T.  and  Babses,  JJ.,  dissent. 


Rasvokd,  Hespondent,  vs.  Suith  and  wife,  Appellants. 

March  H— April  3, 1912. 

pleadiMff:  Counterclaim:  Mortoat/ei-'  Forecloture:  Agreement  to  no- 
H/v  Itefore  Itrinfinff  acUon:  TatiHtv:  ConttieratiOH:  Judainent: 
Variance  from  ftndingi;  Bate  In  itarcelt:  Coiti:  A.moiinU  paid 
for  Oelin^uent  faxes.-  Appeal:  Bill  of  exception*.-  Ooett  on  ap- 
peal. 

[L  WIi«Ui«r  a  defendant  can  plead  a  counterclaim,  pay  no  further 
attention  to  It  and  aak  no  relief  therean  from  the  court  below, 
and  then  have  relief  on  an  appeal  from  the  judgment  because 
the  coort  dlaregarded  the  counterclaim  or  refuaed  relief  upon 
It,  not  detanalned.l 
2.  In  an  actios  to  torecloee  a  mortgage,  an  answer  alleging  that 
plaintlfl  had  agreed  that  he  would  not  bring  such  an  action 
wlthont  giving  satlce  of  hla  Intention  so  to  do,  and  "tbat  the 
defendants'  damages  hy  Teaoon  of  the  failure  to  give  them  rea- 
sonable notice  of  Intention  to  bring  this  action  as  plaintiff 
agreed  to  do  Is  |2D0,  and  the  same  Is  pleaded  as  a  counterclaim 
agalnat  the  plalntUTs  demand  upon  the  note  and  mortgage  la 
■ult,"  does  not  properly  plead  a  counterclaim. 
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3.  AA  ftsrMment  not  to  bring  a  foraclosure  action  without  giving 

prtor  notlco  to  the  mortsagar  Is  void  where  no  time  at  forbear- 
ance li  agreed  upon  and  there  U  no  consideration. 

4.  In  a  forecloanre  action  the  court  found  that  the  mortgaged  prem- 

laea  were  a  homeatead  and  coold  not  be  sold  in  parcels  without 
Injury  to  the  Interests  of.  the  parties.  The  Judgment  provided 
that  the  premises  "or  so  much  of  them  as  may  be  sulDclent  to 
raise  the  amount  due  .  ,  .  and  which  may  be  sold  separately 
wlthODt  material  injury  to  the  parties  interested,  be  sold,"  etc. 
Held,  that  there  was  no  prejudicial  variance  from  the  finding. 
6.  Where  the  plaintiff  In  an  equitable  action  demands  costs  and  thfl 
court  concludes  and  orders  that  the  plaintiff  Is  entitled  to  the 
relief  demanded,  he  is  entitled  to  Judgment  for  costs  wlUiout 
any  further  or  more  specific  direction  by  the  court. 

6.  In  a  forecloaore  action.  Inclusion  in  the  Judgment  of  the  amoiuit 

paid  by  plaintiff  for  delinquent  taxes  cannot  be  held  error  in 
the  abeeoce  of  any  bill  of  exceptions. 

7.  Where  the  only  prejudicial  error  In  a  Judgment  was  a  mistake 

In  amount,  which  would  obviously  have  been  corrected  upon  re- 
quest and  without  any  appeal,  no  costs  ahonld  be  allowed  to  ap- 
pellant in  the  supreme  court 

Appeai.  from  a  judgment  of  the  circuit  court  for  Fond  du 
Lac  county :  Ohbsteb  A.  Fowxbb,  Circuit  Judge.  Modified 
and  affirmed. 

This  action  waa  brou^t  to  foreclose  a  mortgage  on  the 
homeatead  of  the  defendanta.  The  execution  and  delivery  of 
the  note  and  mortgage  were  admitted,  and  the  defense  set  up 
was  that  since  the  maturity  of  the  note  the  defendant  Ghas.  D. 
Smith  informed  plaintiff  that  he  waa  making  every  effort  pos- 
sible to  raise  the  moijey;  that  the  defendant  Chas.  D.  Smith 
offered  at  various  times  to  pay  the  note  before  it  became  due 
and  plaintiff  declined  to  receive  payment,  and  that  plaintiff 
agreed  that  he  would  not  bring  foreclosure  action  without  giT- 
ing  notice  to  the  defendants  of  his  intention  so  to  do,  but  did 
commence  action  without  giving  either  of  the  defendants  no- 
tice. The  defendanta  further  allege  "that  the  defendanta* 
damagea  by  reason  of  the  failure  to  give  them  reasonable  no- 
tice of  intention  to  bring  this  action  as  plaintiff  agreed  to  do 
is  $300,  and  the  same  ia  pleaded  as  a  counterclaim  against  tlie 
plaintiff's  demand  upon  the  note  and  mortgage  in  suit" 
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There  was  no  reply  to  this  8<M!«lle<l  couDterclaim.  The  de- 
fendants offered  no  evidence,  did  not  appear  in  the  action  on 
the  hearing  or  in  anj  manner  present  the  counterclaim  to  the 
court  for  adjudication  or  make  any  motion  upon  it,  and  the 
court  made  no  finding  upon  it,  and  obviously  it  was  not  con- 
sidered in  the  findings  or  judgment.  The  court  made  and 
filed  its  findings  of  fact  and  conclusions  of  law,  and  among 
other  findings  found  that  there  were  $250.66  delinquent  taxes 
which  had  been  paid  or  redeemed  by  the  plaintiff,  and  further 
made  the  usual  findings  of  fact  and  conclusions  of  law,  and 
judgment  was  rendered  thereon ;  but  in  the  rendition  of  judg- 
ment $400.12  as  delinquent  taxes  redeemed  by  the  plaintiff 
were  inserted  instead  of  $260.66.  From  this  judgment  de- 
fendants appealed. 

There  was  a  finding  by  the  trial  court  that  "the  mortgaged 
premises  constitute  the  homestead  of  the  defendants  .  .  . 
and  that  said  premises  are  so  situated  that  they  cannot  be  sold 
in  parcels  without  injury  to  the  interests  oi  the  parties,  and 
that  a  sale  of  the  whole  will  be  most  beneficial  to  them."  The 
judgment  provided  "that  the  mortgaged  premises  ...  or  so 
much  thereof  as  may  be  sufficient  to  raise  the  amount  due  to 
the  plaintiff  .  .  .  and  which  may  be  sold  separately  without 
material  injury  to  the  parties  interested,  be  sold,"  etc. 

For  the  appellants  there  was  a  brief  by  Charles  D.  Smith 
and  a  reply  brief  signed  by  Charles  D.  Smith,  in  person,  and 
Charles  E.  Hammersley,  of  counsel  j  and  the  cause  was  argued 
orally  by  Mr.  Hammersley. 

For  the  respondent  the  cause  was  submitted  on  the  brief  of 
H.  E.  Sweii. 

Kebwiit,  J.  Two  main  points  are  raised  by  the  assign- 
ment of  errors  (m  this  appeal,  namely:  (1)  that  the  court 
granted  defendants  no  relief  on  their  so-called  counterclaim ; 
and  (2)  that  the  judgment  is  not  authorized  by  the  findings. 
It  is  contended  by  appellants  that  since  there  was  no  reply  to 
the  counterclaim  the  court  should  have  rendered  judgment  in 
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their  favor  upon  it  trithout  an^  application  by  Haem  iae  ]\iig- 
menL  Whether  the  defendants  could  put  in  a  oounterdaim, 
even  conceding  that  it  seta  up  a  cause  of  actioa,  and  pa;  no 
further  attention  to  it  and  aak  no  relief  thereon  from  the  court 
below  and  then  have  relief  on  an  appeal  from  the  judgment 
because  the  court  had  disregarded  tiie  counterclaim  or  refused 
relief  upon  it,  -we  need  not  stop  to  oonsider.  The  facta  which 
constitute  the  basis  of  defendants'  alleged  counterclaim  here 
were  not  even  pleaded  as  a  counterclaim.  As  appears  froan 
the  statement  of  facts,  the  defendants  merely  alleged  that 
their  damages  by  reason  of  the  failure  of  plaintiff  to  ^ve 
them  notice  is  $300,  and  that  the  same  is  pleaded  as  a  coun- 
terclaim against  the  plaintiff's  demand  upon  the  note  and 
mortgage  in  suit  But,  eren  aeauming  that  all  the  facts  set 
up  in  the  answer  were  properly  pleaded  as  a  counterclaim, 
they  do  not  constitute  a  cause  of  action,  for  the  reason  that 
they  do  not  show  any  agreement  for  any  time  of  extension  nor 
that  there  was  any  consideration  for  such  agreement,  hence 
the  alleged  agreement  was  roid.  Fanning  v.  Mvrphy,  126 
Wis.  638,  105  N.  W.  1056;  Union  Nat.  Bank  v.  Cross,  100 
Wis.  174,  76  N.  W.  992.  Counsel  for  defendants  call  our 
attention  to  some  authorities  which  it  is  daimed  support  the 
contention  that  the  so-called  agreement  was  valid.  But  after 
a  careful  examination  of  these  authorities  we  are  convinced 
that  they  do  not  support  counsel's  position. 

It  is  further  argued  that  the  judgment  does  not  follow  the 
findings  on  the  question  of  sale  of  the  property  in  one  paroeL 
We  do  not  regard  this  position  tenable.  The  court  found  that 
the  premises  constituted  the  homestead  of  the  defendants  and 
are  so  situate  that  they  cannot  be  sold  in  parcels  without  in- 
jury to  the  interests  of  the  parties.  The  judgment  snbstan- 
-  tially  follows  this  finding.  At  least  there  is  no  such  vaiianee 
as  to  prejudice  the  defendants. 

It  is  also  insisted  that  under  the  finding  the  plaintiff  was 
not  entitled  to  costs,  because  in  equitable  actions  the  costs  are 
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in  the  discretion  of  the  court  Tbia  contention  cannot  be  sna- 
tained.  Tlie  plaintiff  demanded  costs,  and  the  court  con- 
daded  and  ordered  that  he  was  entitled  to  the  relief  demanded 
in  the  complaint,  which  covered  costs.  There  are  perhaps 
other  reasons  why  the  appellants  cannot  qnestion  the  coats 
here,  but  it  is  unnecessary  to  consider  them. 

The  most  serious  question  under  this  head  is  the  variance 
between  the  finding  and  the  judgment  respecting  the  amount 
due  and  payable  as  delinquent  taxes  paid  or  redeemed  by  the 
plaintiff.  The  appellants  make  some  contention  to  the  effect 
that  under  the  statute  (sec.  3166,  Stata.  18d8)  the  amount 
paid  by  the  plaintiff  for  such  taxes  cannot  be  intruded  in  the 
judgment.  But  since  there  is  no  bill  of  enxptions  here  we 
cannot  say  that  the  finding  of  the  court  in  that  regard  is 
wrong. 

It  is  c(Hkoeded  that  the  plaintiff  was  entitled  only  to 
^350.66,  not  $400.12,  amount  inaerted  in  the  judgment,  there- 
fore the  judgment  in  that  r^ard  ia  $149.46  too  large  and 
muat  be  reduced  accordingly.  It  ia  quite  obvious  that  no  ap- 
peal would  have  bem  neceaaary  to  make  this  correction,  but 
tbat  the  plaiutiff  would  have  corrected  the  judgment  upon  re- 
<liiest,  if  made  before  appeal  taken,  and  since  this  is  the  only 
prejudicial  error  in  the  judgment  and  which  could  have  been 
corrected  withoat  appeal,  the  court  is  of  opinion  that  no  costs 
should  be  allowed  to  appellanta  in  this  court  Bttsi  v.  Fitz- 
hugh,  132  Wis.  649,  112  N.  W.  508;  Spa^ord  v.  McNaOtf, 
130  Wis.  537, 110  N.  W.  387 ;  Andreaen  v.  Upham  Ufg.  Go. 
120  Wis.  561,  98  N.  W.  518. 

By  the  Court. — The  judgment  of  the  court  below  is  modi- 
fied by  deducting  therefrom  $149.46,  and  as  so  modified  is 
affiimed  aa  of  the  date  of  the  judgment ;  ndther  party  to  re- 
cover costs,  but  respondent  shall  pay  the  clerk's  fees  in  this 
■court 


;ti  by  Google 


I 


168         SUPEEME  COtJET  OF  WISCONSIN.      [Apb. 
Eilbonm  atj  v.  Sonthwn  Wk.  Power  Co.  149  Wis.  168. 


PbESIDEHT   AHS   TrUSTBES    of   THB   ViUAOB   of   ElLBOOKir 

City,  Appelliint,  tb.  SooTHKan  Wiscokbik  Foweb  Com- 
pact, Eespondent 

Marvh  H—ApHl  8,  191£. 

Public  vtiUtiei:  Diacriminatory  contract!  are  invalid:  Evationt  of 
late:  Evidence:  Parol  evidence  affecting  toritiTtgi:  Bxecvted  coh- 
tracU:  MKnicipalitiet  on  same  footing  at  other  patroiu:  FOing 
•ckedtile  of  ratet:  Recovery  for  previoui  service* :  Eminent  to- 
main:  Taking  property  devoted  to  another  pwSIic  ixe. 

1.  Bt  ■  contract  between  a  Tillage  and  a  power  company  tb«  latter. 

In  consldentUon  ol  being  allowed  to  flood  the  land  occnpled  bj 
the  water  and  light  plant  of  the  Tillage,  agreed  to  purchase  an- 
other site  and  erect  thereon  a  new  plant  for  the  village,  the- 
power  for  which  should  be  tumlshed  by  the  company  and  taken 
and  paid  for  b7  the  Tillage  at  current  legal  and  reasonable 
rates,  and  turtbor  agreed  to  pay  to  the  Tillage  certain  anms 
Mml-annually,  to  he  Increased  at  stated  periods  In  proportion 
to  the  Increase  In  the  population  of  the  Tillage,  which  payments 
bore  a  very  close  relation  to  the  T«lue  ol  the  power  which  would 
be  needed  in  the  new  plant.  In  an  action  by  the  village  to  re- 
cover sums  BO  agreed  to  be  paid  by  the  power  company,  the  evi- 
dence Is  fteJd  to  sustain  a  Ondlng  by  the  trial  court  that  the  con- 
tract was  in  fact  one  for  the  furnishing  of  free  power  to  the  vil- 
lage,— the  proTlsloDi  by  which  the  village  agreed  to  pay  for  tha 
power  and  the  company  agreed  to  pay  certain  sums  to  the  vll> 
lags  being  inserted  aa  a  subterfuge  and  for  the  purpose  of  evKd- 
tng  the  public  utilities  law. 

2.  A  municipal  corporation  which  obtains  its  power  for  the  opera- 

tion of  a  municipal  water  and  light  plant  from  a  pnblic  utility 
of  this  state  stands  upon  the  same  footing  aa  any  private  con- 
sumer, and  under  th«  public  ntUltles  act  (ch.  4S9,  Iaws  oI 
1907)  cannot  lawfully  contract,  directly  or  indirectly,  tor  a 
more  advantageous  rate  than  other  patrons  ore  charged  for  like 
service. 

3.  A  discriminatory  contract  Is  not  rendered  vslld  by  the  fact  that 

It  Is  entered  Into  before  the  public  utility  has  completed  its. 
plant  or  commenced  to  do  business  as  such. 

4.  The  matter  of  regulating  rates  of  charge  by  public-service  cor- 

porations and  preventing  discriminations  la  a  governmental 
function  and  one  over  which  the  legislature  has  a  right  to  legls- 
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tat*  irlUiIn  coDBtltutlooal  Unas,  alid  kfiy  contract,  not  mads 
nnder  direct  leglalatlTe  auttkorlty,  which  rana  counter  to  a  ralld 
law  In  this  regard  becomea  aupcraeded  therebr,  altbongh  made 
betors  the  law  waa  enacted. 

5.  The  pnhllc  ntllltlea  act  condemns  all  rabterfusea  whereby  as* 
eonanmer  la  called  uiran  to  par  a  greater  or  lener  rat«  than 
that  contained  In  the  published  achednle  of  chargea,  or  whereby 
one  coUBUmer  obtaloa  a  preference  or  adTantaga  OTer  another ; 
and  the  r^nilar  aehedule  of  ratee  cannot  be  departed  from  by 
mafclng  a  contract  which  recltea  a  conaideratlos  for  tlie  de- 
parture^ 

S.  A  atatote  anthorUlng  a  dam  to  be  ralaed  to  a  apeclfled  height 
and  to  Hood  anch  landa  aa  will  be  OTerHowed  thereby  carries  hj 
Implication  the  right  to  take  the  lands  io  flooded,  even  tiwash 
they  are  already  doToted  to  another  public  use. 

7.  Parol  evidence  la  competent  to  ahow  that  a  written  contract  w- 

parently  valid  on  Its  face  was  in  fact  made  In  contravention 
of  a  statute  and  for  the  purpose  of  evading  Ita  effect. 

8.  The  rule  that  where  a  contract  baa  been  executed  by  one  party, 

the  other  party,  having  received  the  benefit  thereof,  la  estopped 
from  aaaertlng  Its  Invalldltr  even  though  It  was  ultra  vim 
when  made,  has  no  application  to  a  contract  made  In  violation 
of  a  statute  and  hence  In  contravention  of  the  lawfully  declared 
public  poltcy  of  the  state. 

9.  Under  seca.  1797m— 27,  1797m— 105.  aubd.  2,  and  17eTm— 31  of 

the  public  utilities  act,  requiring  schsdulea  of  ratee  to  be  filed 
with  the  railroad  commlaalon,  and  sec  1797fl»— SS,  making  It 
unlawfol  for  a  pubUc  utility  "to  demand,  eoUeet  or  receive  any 
rate,  toll  or  charge  not  specified  In"  the  schedule  of  ratea  so  re- 
quired to  be  filed,  it  Is  the  duty  of  a  public  uUlity  to  fix  ached- 
nles  of  rates  for  the  services  tt  proposes  to  render,  and  file  the 
same,  before  the  aervlces  are  performed,  and  it  cannot  recover 
for  any  aervlce  except  aa  such  Bcrvice  is  covered  by  rates  so 
Sled. 

Afpkai.  from  a  judgment  of  the  circuit  court  for  Columbia 
coDDty:  Chkstxb  A.  Fowlxb,  Circuit  Judge.  Modified  and 
affirmed. 

Bj  ch.  462,  Laws  of  1901,  certain  peraotiB  were  auUionKed 
to  build  a  dam  across  tbe  Wisconsin  river  at  Kilboum  City, 
to  a  certain  specified  height,  and  were  empowered  to  exercise 
the  right  of  condemnation  given  hj  sees.  1777  to  1777e,  in- 
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elusive,  of  the  Statutes  of  1898.  The  right  or  frandiiBe 
granted  by  said  act  waa  thereafter  conveyed  to  the  defend- . 
ant  herein,  the  Southern  Wiscortstn  Power  Company,  a  cor- 
poration. In  die  faU  of  1906  said  corporaticoi  commenced 
the  construction  <xf  the  dam  authorized  by  said  act  The  vil- 
lage of  Kilbowm  City  owned  a  piece  ol  land  fronting  on  the 
Wisconsin  river  above  the  site  of  the  proposed  dam,  on  which 
was  located  the  waterworks  and  electric  li^t  plant  operated 
by  said  village.  In  order  to  carry  out  the  improvement  con- 
templated by  the  act  referred  to,  it  was  necessary  to  flood  the 
land  on  which  the  said  plant  was  located.  Negotiations  were 
started  between  the  plaintifi  and  the  defendant  for  the  pur- 
pose of  enabling  the  defendant  to  flood  the  land  and  at  the 
same  lime  to  afiord  adequate  compensation  to  the  plaintiff  for 
any  damage  it  mi^t  sustain  by  reason  of  such  flooding. 
Various  discussions  took  place  between  the  parties  and  a  num- 
ber of  propositions  and  counter-propositions  were  submitted. 
At  one  time  an  agreement  seems  to  have  been  reached  between 
the  representatives  of  the  two  parties  whereby  the  defendant 
agreed  to  furnish  power  to  a  certain  amoimt  for  the  purpose 
of  running  the  electric  light  plant  and  the  water  power  plant, 
in  consideration  for  which  the  village  agreed  to  stand  the  ex- 
pense of  acquiring  a  new  site  and  constructing  a  new  plant 
This  agreement  fell  through,  apparently  because  the  village 
authorities  thought  that  the  power  should  be  furnished  in- 
definitely, while  the  power  company  desired  to  restrict  its  ob- 
'  ligation  to  a  period  of  twenty-five  years.  The  contract  sub- 
mitted by  the  power  company  was  dated  in  March,  1907. 

Thereafter  n^^tiations  continued  without  any  definite  re- 
sult until  the  month  of  August,  1908,  whm  a  proposition  was 
submitted  by  the  defendant  and  accepted  by  the  plaintiff. 
By  this  proposition  the  defendant  agreed  to  raise  the  land 
around  the  pumping  plant  for  an  area  of  50  x  250  feet  to  a 
height  above  extreme  high  wat«r  and  to  raise  the  wells  to  the 
same  hci^t  and  to  build  them  In  such  a  manner  as  to  pre- 
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serve  the  quality  of  the  water;  also  to  build  a  pump  house 
over  one  of  the  wells  and  inatall  a  motor  therein  with  a  ca- 
pacity equal  to  500  gallons  per  minute,  the  village  to  pay  one 
half  of  the  cost  of  the  pump  and  motor,  but  not  to  be  called 
upon  to  pay  to  exceed  $1,000  in  the  aggregate.  In  addition 
defendant  through  ita  representative  offered  to  furnish  free 
power  for  operating  the  water  and  light  plants  for  a  period  of 
twenty-five  years.  All  other  changes  required  by  raising  the 
water  in  the  dam  were  to  be  paid  for  hy  the  village.  This 
proposition  provided  that  a  formal  contract  was  to  be  entered 
into  between  the  parties  within  ten  days.  Some  disagree- 
ments of  a  serious  nature  arose  after  this  proposition  was 
made  and  accepted,  and  it  was  withdrawn  by  Mr.  Swenson, 
acting  in  behalf  of  the  defendant,  and  the  village  board  passed 
a  resolution  rescinding  its  acceptance  of  the  saine.  In  the 
meantime  the  village  retained  attorneys,  and  negotiations 
were  thereafter  carried  on  between  tie  attorneys  for  the  vil- 
lage and  the  power  company,  which  did  not  result  in  bringing 
the  parties  together. 

In  October,  1908,  the  plaintiff  commenced  an  action  to  en- 
join the  defendant  from  raising  any  head  of  water  on  its  dam 
in  such  a  way  as  to  overflow  or  encroach  upon  the  land  of  the 
plaintiff,  and  on  November  24,  1908,  an  injunctional  order 
was  procured  which  enjoined  the  defendant  during  the  pend- 
ency of  the  action  from  setting  the  waters  of  the  Wisconsin 
river  back  so  that  they  would  overflow  in  any  way  or  to  any 
extent  damage  or  interfere  with  the  real  estate  owned  by  the 
plaintiff,  or  with  the  waterworks  or  electric  li^t  plant  located 
on  said  real  estate.  At  this  time  the  work  of  building  the 
dam  and  power  plant  and  necessary  equipment  had  been  in 
progress  for  nearly  two  years.  The  dam  was  nearly  com- 
pleted and  the  power  plant  was  well  under  way.  When  the 
injunction  was  served  the  defendant  had  nearly  a  million  dol- 
lars invested  in  the  improvement.  It  also  appeared  from  the 
testimony  that  the  money  used  was  largely  derived  from  the 
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sale  of  bonds,  that  the  bonds  were  guaranteed  by  the  bonding 
house  that  had  negotiated  the  same,  and  that  the  holders 
thereof  were  threatening  to  compel  the  bonding  house  to  take 
bat^  the  bonds  and  refund  the  moneys  paid  therefor  if  there 
was  any  interruption  in  the  progress  of  the  work.  It  further 
appeared  that  it  would  be  imposBtble  to  sell  any  other  bonds 
while  the  injunction  was  in  foroe,  and  that  it  was  quite  prob- 
able that  the  enterprise  would  end  disastrously  unless  the  in- 
junction was  set  aside.  It  also  appeared  that  in  order  to  com- 
plete the  plant  it  was  necessary  to  spend  in  the  neighborhood 
of  a  million  dollars  in  addition  to  that  already  spent,  and  that 
the  bonding  house  had  advised  the  defendant  to  get  rid  of  the 
injunction  on  the  beet  terms  it  could,  but  to  get  rid  of  it  in  any 
event,  if  such  a  thing  were  possible.  With  this  situation  con- 
fronting it,  the  defendant  submitted  as  its  ultimatum  the  con- 
tract involved  in  this  action,  which  bore  date  February  6, 
1909,  and  was  e^xecuted  by  both  parties. 

By  this  contract  the  defendant  agreed  to  purchase  fit  its 
own  expense,  and  cause  good  title  thereto  in  fee  to  be  vested 
in  the  plaintiff,  a  tract  of  land  of  such  size  and  in  such  locality 
at  <^  in  the  vicinity  of  the  village  as  mi^t  be  mutually  se- 
lected by  the  parties,  and  the  defendant  also  agreed  to  coa.- 
struct  at  its  own  cost  and  expense  all  the  wells  and  reserroirs 
and  make  all  the  necessary  improvements  to  the  land  thus 
selected  and  purchased  to  derive  therefrom  an  adequate  sup- 
ply of  water  for  the  use  of  the  plaintiff  and  its  inhabitants 
for  all  purposes,  which  water  should  equal  in  qoantity  and 
sanitary  quality  that  derived  from  the  present  waterworks 
plant  of  the  plaintiff.  Defendant  also  agreed  to  make  the 
necessary  connection  between  the  waterworks  established  upcoi 
such  new  locality  and  the  pres^it  distribution  system  and 
water  tower  of  the  plaintiff,  and  that  the  improveraenta  to  be 
placed  in  such  new  location  should  constitute  a  complete  elec- 
trically driven  waterworks  pumping  plant  ready  for  opera- 
tion, with  improvements,  together  with  wella  and  reservoirs. 
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the  same  to  be  made  and  constructed  in  aocordonoe  with  the 
plana  oLutually  agreed  upon.  It  further  provided  that  the 
quality  of  the  water  wae  to  be  determined  bj  tests  made  by 
the  state  hygienic  laboratory  of  Wiecouaio.  Defendant  also 
agreed  to  make  the  necessary  connections  between  its  power 
plant  and  the  new  waterworks  and  electric  li^t  plant  so  as  to 
carry  current  thereto.  By  this  contract  defendant  further 
agreed  to  raise  certain  streets  in  the  village  and  to  keep  the 
same  in  r^»iir  for  a  stipulated  time,  and  to  baild  a  new  con- 
crete bridge  over  what  was  designated  as  Barney's  Run,  not 
leas  than  nine  feet  above  the  ordinary  stage  of  water ;  also  to 
protect  the  abutment  of  the  bridge  at  Superior  street  It 
was  further  provided  that  all  the  old  machinery,  pumps,  boil- 
era,  motors,  switchboards,  buiMings,  and  other  apparatus  on 
the  present  waterworks  plant,  after  the  new  one  was  in  opera- 
tion, should  belong  to  the  plaintiff  and  should  be  removed  and 
«old  by  it  In  addition  to  the  foregoing  the  defendant  agreed 
to  pay  to  the  plaintiff  from  the  time  of  the  completion  of  the 
dam  and  the  commencement  of  the  operation  of  it«  plant,  but 
not  later  than  Januaiy  1,  1910,  and  aa  long  as  said  dam  was 
maintained  in  the  Wisconsin  river,  the  sum  of  $3,500  for  ^ch 
and  every  year  of  the  first  fire  years  and  for  eadi  succeeding 
term  of  five  years  continuously  thereafter  the  sum  of  $3,600 
per  year,  tc^ther  with  a  sunL  annually  in  addition  thereto 
fijual  to  $260  for  each  additional  hundred  persons  or  major 
portion  thereof  of  the  increase  in  the  population  of  said  vil- 
lage of  ESboum  City  above  1,200,  as  shown  by  the  next 
census,  state  or  national,  after  the  expiration  of  each  five-year 
term,  but  in  no  event  should  the  annual  payments  be  less  than 
$3,500  DOT  more  than  $4,500.  It  was  further  provided  that 
said  payments  should  be  made  semi-annually,  b^inning  six 
months  after  the  time  of  the  commencement  of  the  operation 
of  the  power  plant,  bnt  not  later  than  January  1,  1910. 

On  its  {tart  the  plaintiff  granted  to  the  defendant  the  ri^^t 
to  overflow  the  lands  on  whioh  the  old  waterworks  plant  was 
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situated,  and  it  waa  furtliw  agreed  in  tiie  contract  that  the 
defendant  should  furnish  and  the  plaintiff  should  take  from 
the  power  plant  of  the  defendant,  at  current  legal  and  reason- 
able rates,  sufficient  power  to  operate  the  waterworks  pumping 
plant,  and  alao  a  sufficient  amount  of  electric  current  for  sup- 
plying the  plaintiff  and  its  inhabitants  with  such  l^t,  heat, 
and  power  as  may  be  obtained  from  an  ordinary  fixture. 

The  power  plant  was  completed  on  August  6, 1909,  and  the 
first  semi-annual  payment  of  $1,750  became  due  and  payaUe 
nnder'the  contract  on  February  6,  1910,  and  this  action  was 
brou^t  for  the  recovery  of  the  same.  The  answer  in  sub- 
stance set  forth  that  the  contract  was  unenforceable  because 
void  under  the  public  utilities  law  and  for  oUier  reasons. 
The  defendant  interposed  a  counterclaim,  alleging  that  it  fur- 
nished certain  current  to  the  plaintiff  hj  virtue  of  the  afore- 
said contract,  and  that  there  was  due  it  from  plaintiff  on  ac- 
eoimt  of  the  current  so  furnished  the  sum  of  $1,928.08. 

The  circuit  court  found  in  substance  and  effect  that  ihe  real 
contract  entered  into  between  the  parties  was  a  contract  for 
furnishing  free  power  to  the  plaintiff,  and  that  the  provision 
in  the  contract  whereby  the  defendant  obligated  itself  to  pay 
the  amounts  specified  and  whereby  the  plaintiff  agreed  to  pur- 
chase and  pay  for  power,  were  inserted  therein  aa  a  subter- 
fuge and  for  the  purpose  of  avoiding  the  provisions  of  the 
public  utilities  law.  The  court  as  a  conclusion  of  law  held 
that  the  contract  was  void  as  against  public  policy  and  because 
it  contravened  the  provisions  of  the  law  referred  to,  and  de 
nied  plaintiff  any  relief  on  the  cause  of  action  set  forth  in  the 
complaint.  It  also  gave  judgment  to  the  defendant  on  its 
counterclaim  for  the  amount  demanded  therein.  From  this 
judgment  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  Cory,  Upkam  & 
Black,  and  oral  argument  by  W.  E.  Black.  They  contended, 
irUer  alia,  that  the  contract  is  plain  and  must  speak  for  itself 
without  the  aid  of  extrinsic  evidence.    Klueter  v.  Josefh 
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SchlUz  B.  Co.  143  Wis.  347,  128  N.  W.  43 ;  Zokrlaid  v. 
Mengelberg,  144  Wis.  564,  124  N.  W.  247,  128  N.  W.  976. 
Evidence  of  oral  coQTeraatioiifl  was  not  admissible  to  explain 
or  give  character  to  it.  Steele  v.  Schricker,  5S  Wie,  134,  12 
N.  W.  396;  Excelsior  W.  Co.  v.  Messinffer,  116  Wis.  549, 
93  N.  W.  459 ;  Loree  v.  Webster  Mfg.  Co.  134  Wis.  173,  114 
N.  W.  449;  Hockley  Nat.  Bank  v.  Barry,  139  Wis.  96,  120 
K.  W.  275.  A  lawful  construction,  being  possible,  sbould  be 
adopted.  Irish  v.  Dean,  39  Wis.  563 ;  Voechting  v.  Orau,  66 
Wis.  312,  13  N.  W.  230;  Hicks  P.  Co.  v,  Wie.  Cent.  B.  Co. 
138  Wis.  684,  120  N.  W.  512.  lliere  was  an  adequate  con- 
sideration for  the  annual  payments.  Wood  v.  Boynion,  64 
Wis.  266,  25  N.  W.  42 ;  R\ut  v.  Fitzhugh,  132  Wis.  549, 112 
N.  W.  608 ;  9  Cjc.  365.  Defendant  is  estopped  to  den;  the 
i^dity  of  the  contract  on  the  ground  of  vltra  vires.  Madi- 
son V.  Am.  8.  E.  Co.  118  Wis.  480,  95  N.  W.  1097 ;  Sicketson 
V.  MUwanikee,  105  Wis.  591,  81  If.  W.  864;  McElroy  v. 
Minn.  P.  H.  Co.  98  Wis.  317,  71  N.  W.  652;  Security  Nat. 
Bank  V.  8t.  Croix  P.  Co.  117  Wis.  211,  94  N.  W.  74;  John 
V.  Parwelt  Co.  v.  Wolf,  96  Wis.  10,  70  N.  W.  289,  71  N.  W. 
109 ;  Emigh  v.  Earling,  184  Wis.  565,  115  N.  W.  128.  Ex- 
cept as  to  paragrai^  "K,"  which  was  separable  from  the  rest, 
the  contract  was  hot  subject  to  ^e  public  utilities  act  Ab 
against  defendant's  rig^t  to  recover  on  its  counterclaim,  they 
cited  Strauss  v.  Am.  Exp.  Co.  3  Wis.  R  R  Comm.  556 ;  Kiel 
W.  W.  Co.  V.  C,  M.  &  St.  P.  B.  Co.  3  Wis.  R  R  Comm.  597 ; 
WhitUt  V.  C,  M.  £  St.  P.  R.  Co.  4  Wis.  R  R  Comm.  480; 
Beaver  Dam  L.  Co.  v.  C,  8t.  P..  M.  &  0.  B.  Go.  2  Wis.  R.  R 
Comm.  700 ;  George  L.  Mvmroe  &  Sons  v.  Mich.  Cent.  R.  Co. 
17  Int  Comm.  Comm.  27 ;  Tioga  C.  Co.  v.  C,  R.  I.  &  P.  R. 
Co.  18  Int  Comm.  Comm.  414. 

For  the  respondent  there  was  a  brief  by  Jones  £  Sehubring, 
and  oral  argument  by  B.  W.  Jones  and  E.  J.  B.  Sehubring. 
They  cited,  among  other  authorities,  Melchoir  v.  McCariy,  31 
Wis.  262 ;  Pearson  v.  Kelly,  122  Wis.  660,  100  N.  W.  1064; 
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Clarhe  v.  Lmxlti  L.  Co.  59  Wis.  66S,  18  N.  W.  492 ;  Coin 
t.  Eeimbaueh,  86  Wia.  176,  56  N.  W.  638;  Indianapolis,  D. 
&  S.  IR.  Co.  V.  Ervin,  118  lU.  250,  8  N.  E.  862;  Tweniieth 
Cmtuni  Co.  v.  QidUing,  130  Wis.  318,  110  N.  W.  174;  Lop- 
leg  V.  Anderion,  142  Wis.  668,  125  N.  W.  433 ;  CorhtU  v. 
Joannes,  125  Wis.  370,  104  N.  W.  69;  U.  8.  i>.  C.  i  A.  R. 
Co.  148  Fed.  646,  156  Fed.  558;  V.  B.  v.  0.,  I.  A  L.  B.  Co. 
163  Fed.  114 ;  Wii.  Ceni.  B.  Co.  v.  U.  S.  169  Fed.  76 ;  f7.  S. 
ex  r«l  Pitcaim  C.  Co.  ».  B.  <t  O.  B.  Co.  166  Fed.  113; 
Wij/ht  ».  O.  B.  167  U.  S.  612,  17  Sup.  Ct  822  r  Arvwur  P. 
Co.  V.  U.  8.  209  U.  S.  66,  28  Sup.  Ct  428 ;  Ifew  Yorh,  N.  H. 
A  B.  B.  Co.  V.  InUrstate  Comm.  Comm.  200  V.  S.  361,  26 
Sup.  Ct  272 ;  Union  Pac  B.  Co.  ».  Ooodriige,  149  U.  8.  680, 
13  Sup.  Ot  070 ;  8taie  v.  Union  Pac.  B.  Co.  87  Neb.  29,126 
N.  W.  869 ;  LoimMU  i  N.  B.  Co.  v.  MottUy,  219  U.  S.  467, 
81  Sup.  Ct  266 ;  Eidts  P.  Co.  ».  Wis.  Ceni.  B.  Co.  138  Wis. 
684,  120  N.  W.  612 ;  La  Crosse  «.  La,  Crosse  O.  £  B.  Co.  145 
Wis.  408, 130  N.  W.  530.  Tliey  also  coDte&ded  that,  the  con- 
tract being  void,  defendant  was  entitled  to  recover  upon  its 
counterclaim  on  quantum  mervit,  citing  Cohen  v.  Stein,  61 
Wis.  508,  21  N.  W.  614;  Balb  V.  OampbeU,  66  Wis.  405,  27 
N.  W.  45;  Wo  John  v.  Nat.  Union  Bank,  144  Wis.  646,  129 
N.  W.  1068 ;  Chase  p.  Hinhley,  126  Wis.  75, 106  ».  W.  230 ; 
Koch  ti.  WaUame,  82  Wis.  186,  62  N.  W.  267;  Draheim  v. 
Evison,  112  Wis.  27,  87  N.  W.  796;  Miller  v.  Des  Moines, 
143  Iowa,  409,  122  N.  W.  226;  Concordia  v.  Sagaman,  1 
Kan.  App.  35,  41  Pao.  133 ;  Call  P.  Co.  v.  Lincoln.  29  Neb. 
149,  46  N.  W.  U5;Nicholasnlle  W.  Co.  v.  NieholasviOe,  18 
Ky.  Law  Kep.  692,  36  S.  W.  649,  38  S.  W.  430 ;  Ford  v.  Car- 
tersvaie,  84  Qa.  213, 10  S.  E.  732. 

Babhes,  J.  The  contention  of  the  appellant  most  elab- 
orately argued  was  that  the  evidence  failed  to  support  the 
findings  of  fact  to  the  eifect  tiiat  the  provisions  of  the  contract 
by  which  the  plaintiff  agreed  to  buy  power  at  legal  rates  and 
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the  defendant  agreed  to  pay  the  plaintiff  a  sum  of  not  leaa 
tiiau  $3,500  nor  more  than  $1,500  per  year,  depending  on  in- 
crease of  population,  -were  inserted  in  the  contract  to  enable 
the  plaintiff  to  obtain  free  power  contrary  to  law  and  were 
adopted  as  a  aabterfuge  to  cover  op  the  real  purpose  of  en- 
abling the  i^intiff  to  obtain  free  power,  and  that  the  contract 
in  fact  waa  an  agreement  for  free  power  to  the  extent  of  the 
smn  agreed  to  be  paid  by  defendant 

The  evidence  is  ample  to  sustain  these  findings.  A  gen- 
eral outline  of  the  negotiations  betweoi  the  parties  ia  given  in 
the  statement  of  facts.  It  would  not  serve  any  useful  purpose 
to  redte  the  evidence  in  detail.  From  the  beginning  of  the 
n^iotiations  the  plaintiff  insisted  on  exemption  from  payment 
for  such  current  as  it  mi^t  ua&  Strictly  speaking,  the  ear- 
lier negotiations  did  not  contemplate  that  the  power  should  be 
free,  in  the  sense  that  no  consideration  was  to  be  paid  for  it, 
because  the  village  was  to  meet  the  expenses  of  building  a 
new  plant.  But  the  dconinant  idea  seems  to  have  been  that 
it  wished  to  avoid  the  payment  of  the  usual  compensation  for 
the  power  used.  When  it  broadened  out  its  d^nand  its  pur- 
pose was  to  avoid  paying  any  actual  consideration  for  cur- 
rent. It  demanded  that  a  new  site  and  a  fully  equipped 
plant  be  furnished  it  at  least  as  good  as  the  old  one,  and  that 
it  be  put  in  running  order  without  any  expense  to  the  village, 
and  it  wanted  free  power  besides.  The  question  of  the  com- 
petency of  tlie  parties  to  contract  for  free  power  aeems  to  havs 
arisen  as  early  as  October  17,  1908.  The  minut«s  of  a  meet- 
ing of  the  village  board  held  on  that  day  show  that  an  inquiry 
was  made  by  the  president  of  the  board  of  Mr.  TJpham,  one  of 
the  aUomeys  for  the  village,  whether  in  a  settlement  between 
the  village  and  the  power  company  the  use  of  free  power  on 
the  part  of  the  village  oould  be  legally  accepted  and  safe- 
guarded, and  that  Mr.  IJpham  gave  as  hia  opinion  that  it 
could.  The  minutes  of  the  board  under  date  of  iN^ovember  16, 
1908,  show  that  at  the  meeting  of  the  board  held  on  that  date 
Vol.  149  — 12 
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"Ur.  Upham  stated  that  as  the  law  would  prohilut  the  accept- 
ing of  free  power,  the  company  would  have  to  pay  ao  much 
rental  and  the  village  pay  for  the  power  used.  The  counsel 
to  arrange  this  matter."  Mr.  Swenaon,  president  of  the 
power  company,  testified,  without  contradiction,  that  it  vna 
agreed  between  the  attorneys  that  free  power  was  illegal  and 
therefore  the  rental  was  provided  to  take  its  place,  and  that 
such  a  provision  was  supposed  "to  be  just  a  good  equivalent  &> 
what  free  power  would  amount  bo;  in  other  words,  we  consid- 
'  ered  it  an  offset."  He  further  testified  that  the  amount  of 
power  Decessaiy  for  use  would  Lncrease  with  the  increase  in 
population  and  that  the  increase  in  rental  provided  for  was  in- 
tended to  take  care  of  that  contingency.  It  also  appears  that 
the  amount  of  rental  provided  for  in  the  contract  was  about  as 
nearly  equal  to  the  value  of  the  power  furnished  as  it  was 
practicable  to  estimate  in  advance.  The  value  of  the  power 
supplied  from  Ifovember  22,  1909,  to  July  1,  1910,  waa 
$1,928.08,  or  an  average  of  $265.36  per  nuinth,  which  would 
make  $3,183.98  per  year,  aa  against  $3,500  rental  which  de- 
fendant agreed  to  pay  plaintiff.  This  period  took  in  the  win- 
ter months,  when  undoubtedly  less  pumping  was  done  than  in 
the  summer.  The  average  monthly  value  of  the  current  fur- 
nished for  Uie  four  months  from  December  1  to  March  31  was 
$218.62,  and  of  the  three  succeeding  months  $330.16.  This 
mif^t  be  the  result  of  a  coincidence  merely,  but  it  is  somewhat 
suggestive  of  the  fact  that  the  parties  made  a  pretty  close  esti- 
mate of  what  the  current  consumed  would  cost  and  accord- 
in^y  fixed  the  rental  which  the  defendant  was  obliged  to  pay. 
There  are  other  circumstances  to  support  the  conclusions  ar^ 
rived  at  by  the  circuit  judge,  but  enough  has  been  said  to  dem- 
onstrate that  there  is  plenty  of  evidence  to  sustain  the  findings. 
Indeed,  it  would  be  difficult  to  draw  any  different  inference 
fnnn  the  esteblished  facts. 
Was  the  court  right  in  concluding  as  a  matter  of  law  that 
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the  contract  wa«  void  because  contrary  to  the  provisions  of 
oar  pnblic  utilities  act,  ch.  499,  Laws  of  1907  ?  The  defend- 
ant is  a  public  utility  and  subject  to  that  law,  which  was  in 
foRse  when  the  contract  was  made.  Such  law  contains  the 
following  provisions: 

Sec.  1191m^-SS.  "It  shall  be  unlawful  for  any  paUie 
utility  to  charge,  demand,  collect  or  receive  a  greater  or  less 
compensation  for  any  service  performed  by  it  within  the  state 
or  for  any  service  in  connection  therewith  than  is  specified  in 
such  printed  schedules,  including  schedules  of  joint  rates,  as 
may  at  the  time  be  in  force,  or  to  demand,  collect  or  receive 
any  rate,  toll  or  charge  not  specified  in  nick  acheduie.  The 
ratee,  tolls  and  chai:gea  named  therein  shall  be  the  lawful 
rates,  tolls  and  charges  until  the  same  are  changed  as  pro- 
vided in  this  act"  " 

Sec  1797nv — 89.  "If  any  public  utility  .  .  .  shall,  di- 
rectly or  indirectly,  by  any  device  whatsoever  or  otherwise, 
charge,  demand,  collect  or  receive  from  any  person,  firm  or 
corporation  a  greater  t>T  less  compensation  for  any  service  ren- 
dered or  to  be  rendered  by  it  in  or  affecting  or  relating  to  the 
production,  transmission,  delivery  or  furnishing  of  heat,  lights 
water  or  power  .  .  .  than  that  prescribed  in  the  published 
schedules  or  tariffs  -  •  •  ,  than  it  charges,  demands,  collects 
or  receives  from  any  other  person,  firm  or  corporation  for  a 
like  and  contemporaneous  service,  such  public  utility  shall 
be  deemed  guilty  of  unjust  discrimination  which  is  hereby 
prohibited  and  declared  .to  be  unlawf  uL" 

Sec.  1797m — 91.  "If  any  public  utility  make  or  give  any 
undue  or  unreasonable  preference  or  advantage  to  any  par- 
ticular person,  firm  or  corporation  .  .  .  such  public  utility 
shall  be  deemed  guilty  of  unjust  discrimination  which  is 
hereby  prohibited  and  declared  unlawful." 

Sec  l797f» — 62.  "It  shall  be  unlawful  for  any  person, 
firm  or  corporation  knowingly  to  solicit,  accept  or  receive  any 
rebate,  concession  or  discrimination  in  respect  to  any  service 
in  or  affecting  or  relating  to  the  production,  transmission,  de- 
livery or  furnishing  of  heat,  li^t,  water  or  power  .  .  .  or  for 
any  service  in  connection  therewith  whereby  any  such  service 
shall,  by  any  device  whatsoever,  or  otherwise,  be  rendered  free. 
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or  at  less  rate  than  that  named  in  the  publiahed  schedules  and 
tariffs  in  force  as  provided  herein,  or  whereb7  any  service  or 
advantage  is  received  other  than  is  herein  specified." 

It  could  hardlj  be  claimed  under  these  sections  of  the  pub- 
lic utilities  law  that  a  utility  could  by  resorting  to  any  device 
or  subterfuge  make  a  valid  agreement  with  a  consumer  to  f ui^ 
niah  the  latter  with  free  current  to  the  amount  of  $3,600  per 
year,  and  the  appellant  does  not  so  claim.  &<Hne  of  the  main 
purposes  of  this  law  were  to  compel  poblic-serrice  corpora- 
tions to  file  their  ratee  so  that  they  would  be  open  to  publis 
inspection,  to  make  reasonable  rates  of  chaige,  and  to  ma^ 
one  consumer  pay  the  same  as  another  where  the  service  waa 
furnished  under  suhetantially  similar  condititms.  To  accom- 
plish these  results,  the  language  used  is  as  broad  and  compre- 
hensive as  it  could  well  be  made.  Individual  cases  may  arise 
where  the  legislature  mig^t  possibly  have  made  an  exception 
had  the  concrete  case  been  in  mind  when  the  act  was  passed. 
But  the  courts  cannot  write  these  exceptions  into  the  law. 
We  must  enforce  it  as  we  find  it  The  village  of  KiSxntm  is 
one  of  the  patrons  of  the  defendant  that  is  entitled  to  receive 
the  same  consideration  in  the  matter  of  rates  of  charge  that 
any  other  patron  is  entitled  to  receive ;  no  lees,  no  more.  By 
taMngadvantage  of  a  situation  where  it  was  able  to  force  the 
defendant  into  making  an  unlawful  contract,  it  can  no  more 
profit  therein  than  could  any  other  purchaser  of  current  from 
the  defendant  It  is  in  the  same  situation  that  any  private 
riparian  owner  would  be  who  thought  he  had  an  opportunity 
to  drive  a  hard  bargain. 

Coimael  for  appellant  argue  that  the  provisions  of  law  re- 
ferred to  have  no  application  to  the  case,  because  the  defend- 
ant's plant  was  not  completed  when  the  contract  was  made  and 
the  defendant  was  not  then  a  public  utility,  and  that  it  is  only 
contracts  between  public  utilities  and  the  public  that  are  pro- 
hibited, We  cannot  adopt  this  view.  If  it  is  correct,  then 
any  projected  railroad  could,  at  any  time  before  the  road 
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actually  commenced  to  serve  tiie  public,  enter  into  perpetual 
contracts  whereby  certain  sluppers  were  favored.  Any  new 
telephone  or  electric  light  or  water  company  could  make  all 
kinds  of  discriminating  contracts  before  they  actually  began 
to  serve  the  public.  It  is  the  duty  of  any  new  utility  to  make 
its  schedule  of  rates  and  file  it  with  the  railroad  conimis- 
Bi<m  at  or  before  the  time  it  commences  to  do  bnsiness. 
Sec.  1797m — 33.  The  matter  of  rtgulating  rates  of  charge 
by  publio-servioe  corporations  and  preventing  discriminations 
is  a  governmental  function  and  one  over  which  the  legislative 
branch  of  the  government  has  a  ri^t  to  l^slate  within  con- 
Rtitntional  lines,  and  any  contract  which  runs  counter  to  a 
valid  law  in  this  regard,  and  tiiat  waa  not  made  under  direct 
l^slative  authority,  becomes  superseded  thereby,  regardless 
of  whether  it  is  made  before  or  after  the  Ijlw  is  enacted.  This 
subject  was  fully  considered  in  Manitowoc  v.  Manitowoc  «£ 
N.  T.  Co.  145  Wis.  13,  129  N.  W.  925.  Of  course  the  de- 
fendant had  the  power  to  contract  to.  buy  and  the  plaintiff  the 
power  to  contract  to  sell  the  right  to  overflow  the  land  of  the 
latter,  and  they  hsA  the  ri^t  to  agree  on  the  compensation 
'  to  be  paid,  but  they  did  not  have  the  right  to  agree  that  full 
compensation  should  be  made,  and  that  in  addition  thereto 
the  plaintiff  should  receive  annually  from  $3,500  to  $4,500 
worth  of  free  power.  All  subterfuges  whereby  one  ctmsumer 
is  called  upon  to  pay  a  greater  or  a  lesser  rate  than  that  pre- 
scribed in  the  published  schedule  of  charges,  or  whereby  one 
consumer  obtains  a  preference  or  advantage  over  another,  are 
condemned.  The  scope,  effect,  and  purpose  of  the  law  is  con- 
sidered at  length  in  La  Crosse  v.  La  Crosse  G.  S  E.  Co.  145 
Wis.  408,  130  N.  W.  630,  and  it  is  unnecessary  to  elaborate 
or  repeat  what  is  there  said.  The  matter  of  giving  conces- 
sions in  rates  in  settlement  of  a  claim  for  unliquidated  dam- 
ages was  considered  in  Union  Pac,  B.  Co.  v.  Ooodridge,  149 
U.  S.  680,  13  Sup.  Ct.  970,  and  it  was  held  that  such  a  con- 
tract was  in  violation  of  the  interstate  commerce  act     Other 
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cases  holding  that  parties  dealing  with  publicyservice  oorpora- 
tiona  most  pay  the  regular  schedule  of  rates  for  the  sernfie. 
performed  and  that  these  rates  cannot  be  departed  from  by 
making  a  contract  which  recites  a  consideration  for  the  de- 
parture, are  LomsviUe  &  N.  R.  Co.  v.  Mottley,  219  V.  S.  467, 
476,  31  Sup.  Ct  265;  Wight  v.  U.  8.  167  U.  S.  512, 17  Sup. 
Ct  822;  V.  8.  v.  G.  &  A.  B.  Co.  148  Fed.  646;  V.  8.  v.  G„ 
I.  (6  L.  S.  Co.  163  Fed.  114;  U.  8.  v.  B.  &  0.  B.  Co.  165 
Fed.  113 ;  Inierstate  Comm.  Comm.  v.  Betchmann,  145  Fed. 
2^6;  Armour  P.  Go.  v.  U.  S.  209  II.  S.  66,  28  Sup.  Ct  438. 
Throng  a  rigid  enforcement  of  our  lawa,  state  and  national, 
favoritism  to  the  few  by  public  utilities  in  the  matter  of  rates 
has  been  very  lai^ly  done  away  with,  and  the  courts  should 
be  Bure  they  are  right  before  placing  an  interpretation  on  stat- 
utes dealing  witli  rates  of  chaige  which  would  eoconrage  a  re- 
turn to  the  old  order  of  things. 

Heretofore  it  has  been  said  that  the  court  should  treat  this 
contract  as  it  would  a  like  contract  made  between  the  defend- 
ant and  a  private  riparian  owner.  Plaintiff  does  not  concede 
diis  to  be  true,  because  it  argues  fk&t  there  was  no  ri^t  of 
condemnation  against  the  village.  The  defendant  had  the 
ri^t  to  condemn  the  property  owned  by  ihe  village.  The 
right  to  condemn  property  devoted  to  one  public  use  for  a  dif- 
ferent use  exists  (1)  where  such  right  is  expressly  given  by 
statnte;  (2)  where  it  arises  by  necessary  implication  from  Uie 
powers  and  privities  granted;  and  (%)  where  the  privileges 
granted  cannot  be  beneficially  exercised  without  the  taking  of 
the  property  already  devoted  to  a  public  use.  In  re  Milwaur 
hee  Southern  B.  Co.  124  Wis.  490,  501,  102  N.  W.  401.  It 
is  apparent  that  the  privileges  granted  by  cb.  462,  Laws  of 
1901,  could  not  be  benefidally  exercised  without  encroa<^ing 
upon  the  property  of  the  plaintiff,  and  the  power  to  raise  a 
dam  to  a  specified  hei^t  and  to  flood  such  lands  as  would  ^ 
overflowed  thereby  carried  by  implication  the  right  to  take 
the  lands  so  flooded.     This  situation  depAved  the  plaintiff  of 
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the  strategic  adrBstage  of  being  able  to  prevent  any  occupa- 
tion of  its  properly  againat  its  will  and  of  being  able  to  retain 
the  use  of  it  tinless  it  oould  obtain  whatever  price  it  saw  fit 
to  demand  aa  compenaation  therefor. 

StKue  reference  has  heretofore  been  made  to  the  parol  evi- 
dence ^ven  hj  Mr.  Swenson.  The  appellant  urgoa  that  this 
evidence  wAs  incompetent  because  it  tended  to  vary  the  terms 
of  a  written  ooutrtuit.  If  the  testimonj  of  Mr.  Swenson  were 
excluded  from  consideration,  there  is  plenty  of  competent  evi- 
dence to  sustain*  the  finding  of  the  trial  court.  But  we  do  not 
think  the  evidence  was  incompetent  where  the  issue  was 
whe&er  a  contract  apparently  valid  on  its  face  was  in  fact 
made  in  contravention  of  a  statute  of  the  state  and  for  the 
purpose  of  evading  such  etatate  in  fact  thou^  not  in  form, 
Le^y  V.  Andersen,  112  Wis.  668, 126  N.  W.  4S3 ;  Twentieth 
Century.  Co.  v.  Quilling,  130  Wis.  818,  325,  110  N.  W.  174; 
doi^ett  V.  Joannes,  125  Wis.  370, 104  N.  W.  69. 

Appellant  contends  that  the  contract  has  been  executed  on 
ita  part  and  that  defendant  has  rteeived  the  benefit  thereof 
and  that  it  is  estopped  from  asserting  itA  invalidity,  even 
though  it  was  ultra  vires  when  made.  In  support  of  this 
proposition  the  foUowing  cases  are  cited :  Madison  v.  Am.  S. 
E.  Co.  118  Wis.  480,  95  N.  W.  1097 ;  RitJcetson  v.  Milwaukee. 
105  Wis.  591,  81  N.  W.  884 ;  McElroy  v.  Minn.  P.  H.  Co.  98 
Wis.  317,  71  N.  W.  662;  John  V.  FwrmeU  Go.  v.  Wolf,  96 
■Wis.  10,  70  N.  W.  289,  71  IS.  W.  109  ;  Lewis  v.  Am.  S.  <£  L. 
Asso.  98  Wis.  203,  73  N.'w.  793 ;  Bigelow  v.  C.  B.  £  N.  R. 
Co.  104  Wis.  109,  80  N.  W.  95;  Interior  W.  Co.  v.  Prasser. 
108  Wis.  557,  84  N.  W.  833 ;  Security  Nai.  Bank  v.  St.  Croix 
P.  Co.  117  Wis.  211,  94  N.  W.  74;  Emigh  v.  Earling.  134 
Wis.  585, 115  ^.  W.  128. 

The  rule  invoked  has  no  application  to  a  contract  made  in 
violation  of  a  statute  and  that  ia  therefore  in  contravention  of 
the  lawfully  declared  public  policy  of  the  state.  In  such  a 
«aj9e  the  party  who  hasnot  performed  and  who  is  sued  for  the 
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breftdi  of  his  contract  can  avail  Kimaetf  of  its  ill^ality. 
Clarke  v.  Lincoln  L.  Co.  59  Wis.  656, 18  N.  W.  492 ;  Gohn  v, 
Eeimbauch,  86  Wis.  176,  180,  66  N.  W.  638 ;  Pearson  v. 
Kelly,  122  Wis.  660,  100  N.  W.  1064;  Seniinel  Co.  v.  A.  D. 
Meiselbach  M.  W.  Co.  144  Wis.  224, 128  N.  W.  861 ;  Meiwm- 
inee  River  B.  Co.  v.  Auffustus  Spies  L.  &  C.  Co.  147  Wis. 
659,  132  N.  W.  1118. 

The  defendant  did 'not  file  its  scbednle  of  rates  with  th» 
railroad  commission  until  Julj  20,  1910.  It  counterclaimed 
for  the  reasonable  value  of  the  current  furnished  plaintiff  up 
to  June  27,  1910.  The  appellant  contends  that  no  recoyer; 
should  be  allowed  because  of  failure  of  defendant  to  season- 
abl;  file  its  schedule  of  rates.  The  circuit  court  held  that  the- 
defendant  was  entitled  to  recover  ^nuanium  meruit  for  the 
service  rendered  and  awarded  judgment  in  favor  of  the  de- 
fendant for  $1,928.08  for  such  service.  The  public  utilitiea 
law  contains  the  following  provisiona  in  addition  to  thoee 
already  referred  to : 

Sec.  1797m— 27.  "Every  public  utility  shall  file  with  the- 
commission  within  a  time  to  be  fixed  by  the  commission, 
schedules  which  shall  be  open  to  public  inspection,  showing  all 
rates,  tolls  and  charges  which  it  has  established  and  which  are 
in  force  at  the  time  for  any  service  performed  by  it  within  the 
state,  or  for  any  service  in  connection  therewith  or  performed 
by  any  public  utility  craitrolled  or  operated  by  it.  The  rates, 
tolls  and  charges  diown  on  such  schedules  shall  not  exceed 
the  rates,  tolls  and  charges  in  force  April  1,  1907." 

Sec  3797m — 105,  subd,  2.  "Every  public  utility  in  this 
state  shall,  within  thirty  days  after  the  passage  and  publica- 
tion of  this  act,  file  in  the  office  of  the  commission,  copies  of 
all  schedules  of  rates  and  charges  including  joint  rates,  in 
force  on  the  first  day  of  April,  1907,  and  aJI  rates  in  force  at- 
any  time  subsequent  to  said  date." 

Sec.  1797m — 31.  "No  change  shall  thereafter  be  made  in- 
any  schedule,  including  schedules  o£  joint  rates,  except  upon. 
ten  days'  notice  to  the  commission,  and  all  such  chanires  shall 
be  plainly  indicated  upon  existing  schedules,  or  by  filing  new 
Bchediilcs  in  lieu  tliereof  ten  days  prior  to  the  time  the  same' 
are  to  take  effect," 
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Under  these  proTisions  ntilitifls  tliat  were  in  operation  at 
the  time  the  act  was  passed  were  required  to  file  their  schednle 
of  rates  not  later  than  thirtj  days  after  its  publication.  As 
to  a  publio  utilit/  coming  into  existence  after  the  law  was 
passed,  we  think  the  law  clearly  contemplates  tiiat  schednles 
of  rates  shall  be  fixed  for  the  services  which  it  proposes  to 
render,  before  the  services  are  performed,  and  that  the  sdied- 
nle  so  fixed  shall  be  immediately  filed  with  the  railroad  cmn- 
mission. 

Sec.  11Q7m — 33  makes  it  unlawful  for  a  puUic  utility  "to 
demand,  collect  or  receive  any  rate,  toll  or  charge  not  specified 
in"  the  schedule  of  rates  required  to  be  filed.  We  are  nob 
very  much  impressed  with  the  argument  that  this  provision 
has  reference  only  to  snch  utilities  as  file  their  schedule  of 
rates  as  required  by  law.  We  think  the  legislature  has  in  ef- 
fect said  to  public  utilities,  yon  must  file  your  schedule  of 
rates,  you  must  charge  what  the  schedule  provides,  and  you 
may  not  chaige  anything  unless  you  comply  with  the  law. 
There  is  some  force  in  the  daim  that  this  construction  permits 
discrimination,  one  of  Uie  things  that  tbe  statute  was  designed 
to  prevent.  While  publie-service  corporations  sometimes  in- 
dulge in  discriminations,  their  generosity  seldom  goes  so  far 
as  to  ^rve  customers  for  nothing,  and  the  l^slature  may 
well  have  thought  that  the  best  way  to  secure  compliance  with 
the  law  in  the  matter  of  filing  schedules  was  to  prohibit  the 
recovery  of  compensation  until  such  schedules  were  filed. 
In  case  there  should  be  any  disposition  to  take  advantage  of 
this  requirement  of  the  law,  in  order  to  discriminate  between 
consumers,  sec.  1797m — 95  provides  a  penalty  of  not  less  than 
$100  nor  more  than  $1,000  for  each  violation  of  the  law. 
Taking  the  ordinary  and  obvious  meaning  of  the  language 
used,  it  prohibits  a  recovery  for  any  service  except  as  such 
service  is  covered  by  rates  filed  with  the  railroad  oonunission. 
We  cannot  read  out  of  the  act  any  different  intention  on  the 
part  of  the  legislature. 
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Sy  the  Coxai. — The  judgment  appealed  from  is  modified 
I^  striking  tberefrom  the  provision  that  the  defendant  recover 
•f  the  plaintiff  on  its  counterckim  the  smn  of  $1,928.08  with 
interest  thereon  from  June  27,  IdlO.  In  all  other  respects 
du  jndgment  is  affirmed.  Ooets  in  Uiis  comt  are  a^rarded 
■gainst  the  respondent. 

V*BM^*T.T.  and  Kbbwin,  JJ.,  took  no  part. 


PuiTTXTSB,  Beapondent,  va.  PAiii.soK-EmsoBO]r  Luicbsb 
CoMPANT,  Appellant. 
March  l4~ApTil  S,  191t. 

Matter  and  tervant;  Pertonal  tn^ury;  Complaint;  Bufflciencj/'  Appeal; 
Order  overruling  demurrer:  Exception  not  neceatary:  Waiver  of 
rightt  ty  afMwerliv. 

1.  In  an  action  for  personal  Injuries  to  a  servant,  the  complaint. 

liberally  construed.  Is  held  snffldently  to  show  tbat  skids  upon 
wblclL  plaintiff  was  piling  logs  tor  defendant  were  InsulBclent 
and  detective;  tbat  defendant  failed  In  Its  duty  to  furnish  rea- 
sonably safe  skids  snltable  for  the  purpose  tor  which  they  were 
to  be  used;  and  that  plaintiff  was  not  neceaaarlly  chargeable 
with  knowledge  of  their  defective  and  dangeroua  condition. 

2.  An  order  overruling  a  demurrer  to  the  complaint  can  be  reviewed 

on  appeal  although  not  excepted  to. 

3.  A  defendant  does  not  waive  his  rights  on  an  appeal  from  an  or- 

der overruling  bis  demurrer  to  the  complaint  by  putting  In  an 
answer  after  the  appeal  Is  taken. 

AfPBAi.  from  an  order  of  the  circuit  court  for  Busk  coun^ : 
Jauks  Wicsham,  Circuit  Judge.    Affirmed. 

The  appeal  is  from  an  order  overruling  a  general  demurrer 
to  the  complaint. 

For  the  appellant  there  were  briefs  by  ThoToaa  <£  Carow, 
and  oral  argument  by  /.  W,  Carow. 
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Fop  tlie  respondent  there  vu  a  brief  by  W.  H.  &  T.  F. 
Fravley,  and  oral  argument  l^  T.  F.  Frawley. 

Sbbeossb,  J.  This  is  an  action  to  recover  damages  for 
persoDfil  injuries  received  by  the  plaintiff  while  in  the  employ 
of  the  defendant. 

The  complaint  allies  that  the  plaintiff,  while  engaged  with 
other  employees  of  the  defendant  in  logging  operations,  was 
ordered  to  pile  logs  on  skidwaya,  and  that  while  nsing  skids 
famished  \sj  the  defendant  one  of  the  skids  broke,  allowing 
the  log  1^4!^  was  being  raised  to  fall  upon  plaintiff  and  break 
hifl  leg. 

If^egligence  is  all^d  in  the  complaint  as  follows : 

"That  the  failure  of  the  said  defendant  to  furnish  the  said 
plaintiff  rea^nably  safe  tools,  implements,  appliances,  and  in- 
atmmentalitiea,  and  the  negligence  of  said  defendant  in  order- 
ing and  requiring  the  said  plaintiff  to  work  by  end  with  the 
tools,  implements,  instrumentalities,  and  applianoes  so  fur- 
nished, was  n^ligence  for  the  reason  that  the  skids  so  fur- 
nished by  the  said  defendant  to  said  plaintiff  were  insufficient 
in  size,  old,  rotten,  brittle,  and  likely  to  break,  and  that  the 
same  could  not  be  safely  used  for  the  work  so  required  of  the 
•aid  plaintiff  by  the  said  defendant 

"That  the  said  defendant  in  failing  to  test,  examine,  and 
inspect  the  tools,  implemento,  instrumentalities,  and  appli- 
ances was  negligent  for  the  reason  that  the  said  tools,  imple- 
ments, instrumentalities,  and  appliances  demanded  careful, 
close,  and  constant  examination  and  inspection  to  determine 
the  sufficien<7  and  safety  of  said  appliances  so  used  by  the  said 
defendant  in  its  said  logging  operations." 

The  appellant  contends  that  the  complaint  fails  to  state  a 
cause  of  action  because  it  appears  upon  the  face  thereof  that 
the  defendant  was  not  negligent  in  the  respects  alleged.  The' 
allegations  must  be  liberally  construed  in  favor  of  the  plaint- 
iff. Considering  them  from  this  viewpoint,  it  is  obvious  that 
the  facts  stated  charge  the  defendant  with  furnishing  skids 
that  were  insufficient  in  size  and  strength  for  the  use  for  which 
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they  were  intended,  and  that  this  rendered  them  unsafe  and 
dangerous  to  the  plaintiff  in  the  courae  of  his  emploTment. 
This  charges  the  defendant  with  a  breach  of  duty  in  that  in 
the  conduct  of  its  business  it  failed  to  famish  reasonably  safe 
appliances  and  thereby  was  guilty  of  a  want  of  ordinary  care 
toward  the  plaintiff. 

It  is  argued  that  the  facts  alleged  show  that  the  defects  in 
the  skids  were  so  obvious  tliAt  the  plaintiff  must  be  presumed 
to  hare  known  that  they  were  unsafe  and  dangerous,  and 
hence  that  he  is  precluded  from  asserting  that  he  continued 
in  the  defendant's  employ  without  knowledge  of  the  danger. 
We  do  not  find  that  this  implication  is  justified  by  the  allega- 
tions of  the  complaint  It  is  manifest  from  the  facts  alleged 
that  the  evidence  may  disclose  that  the  plaintiff  was  wholly 
ignorant  of  the  all^jed  dangerous  and  defective  condition  of 
the  skids.  Under  the  state  of  facts  allied,  it  may  be  said 
that  the  skids  were  insufficient  and  defective,  that  the  defend- 
ant failed  in  its  duty  to  furnish  reasonably  safe  ones  suitable 
for  the  purpose  for  which  they  were  to  be  used,  and  that  the 
plaintiff  was  not  necessarily  chargeable  with  knowledge  of 
their  defective  and  dangerous  condition.  These  allegations 
of  the  complaint  constitute  a  cause  of  action  for  negligence. 
These  conclusions  also  negative  the  contention  that  the  facts 
alleged  do  not  charge  defendant  with  a  want  of  care  throng 
failure  to  properly  inspect  the  skids,  further  comment  is 
not  required. 

There  is  no  merit  in  the  suggestion  that  the  order  appealed 
from  cannot  be  reviewed  in  this  court  for  want  of  an  excep- 
tion appearing  in  the  record.  No  such  exception  is  required 
to  review  an  error  which  appears  on  the  face  of  the  record 
without  a  bill  of  exceptions. 

Nor  did  the  defendant  waive  its  rights  on  appeal  from  this 
order  by  putting  in  an  answer  after  the  appeal  was  taken. 
Douglas  Co.  v.  Walbridge,  86  Wis.  643. 

By  the  Court. — The  order  appealed  from  is  affirmed. 


;ti  by  Google 


JiNUAIlY  TERM,  1912. 


Hunraond  *.  Joba  H.  EaImf  IjUmber  Co.  149  Wis.  II 


HauoitDj  Appellant,  va.  John  H.  Kaibbb  Lithbxb  Ooic- 
pAiTY,  Sespondent 

March  le—Aprti  S,  19t». 

hogt  ami  looging:  Contract:  Ootutmction:  Hxtra  eompeiuaUon. 

A  logging  contract  provided  that  during  a  certain  wason  plaintiff 
should  cot,  haul,  and  load  on  can  all  the  tlmter  on  certain 
lands;  that  defendant  should  fumiah  a  continual  Berrtce  ot  01- 
teen  cars  each  day  aa  might  be  required  hy  plalntlfi,  and  In 
case  of  failure  to  deliver  Bald  cara  plalntUI  should  deck  all  logs 
not  loaded  on  cars  at  track;  that  when  said  logs  were  so  decked 
plaintiff  should  be  deemed  to  have  fulfilled  his  contract  the 
same  as  though  thejr  were  loaded  on  cars;  and  that  U  it  should 
be  necessary,  on  account  ot  defendant's  failure  to  provide  cars 
as  aforesaid  and  the  accumulation  of  a  surplus  ot  logs  which 
must  be  decked,  defendant  should  have  the  option  either  Itself 
to  load  the  logs  so  decked  or  to  allow  plaintiff  to  load  them  at 
the  price  ot  ninety  cents  per  thousand  feet  Held,  (1)  that  de- 
fendant was  nnder  no  obligation  to  furnish  more  than  fUteen 
«ars  per  day,  even  though  that  number  was  InsuOlclent  to  take 
care  of  the  logs  as  fast  as  plaintiff  found  It  necesBarj'  to  haul 
them  In  order  to  complete  the  contract  during  the  season;  and 
(2)  that  the  obligation  to  pay  plaintiff  ninety  cents  per  thou' 
sand  feet  for  loading  decked  logs  was  confined  to  logs  decked 
br  reason  of  defendant's  failure  to  fumleh  the  speclded  service 
ot  fifteen  cars  per  day,  and  therefore,  that  number  ot  cars  hav- 
ing been  In  fact  furnished,  plaintiff  was  not  entitled  to  recover 
anything  nnder  the  last  mentioned  provision  ot  the  contract  for 
the  extra  work  In  loading  logs  which  it  had  become  necessary 
to  deck  by  reason  of  the  InBulDclency  of  such  stipulated  Bervlce. 

Appkai.  from  a  judgment  of  the  circuit  court  for  Eau 
Ckiie  eoQDt; :  Jameb  Wickham,  Circuit  Judge,     Affirmed. 

Tim  acti(Hi  was  brought  to  recover  balance  due  upon  a  con- 
tract for  catting,  hauling,  loading  upon  railroad  care,  and 
decking  loga  during  the  season  of  1907  and  1908.  The  oom- 
plaint  contained  three  causes  of  action.  Kecovery  was  had 
on  ^iB  first  and  third  and  denied  on  the  second.  The  second 
cause  of  action  was  based  upon  a  claim  to  recover  $1,184.83, 
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being  ninety  oenta  per  thousand  feet  for  loading  on  cara 
1,310,842  feet  of  logs  which  had  been  decked.  The  contract 
provided  that  the  plaintiff,  party  of  the  first  part,  during  the 
lo^ng  season  of  1907  and  1908,  should  cut,  haul,  and  prop- 
erly load  on  railroad  cars  at  or  near  Winter,  Wisconsin,  all 
of  the  timber  on  certain  described  lands,  excepting  such  as 
mi^t  be  condemned  by  the  defendant,  party  of  the  seocHid 
part,  and  specifying  the  kind  and  quality  of  loga.  The  con- 
tract farther  provided : 

"Said  party  of  the  first  part  further  agrees  to  cut,  mark^ 
haul,  scale,  and  load  on  ears  of  the  C,  St.  P.,  M.  &  O.  By. 
Company,  at  or  near  the  town  of  Winter,  in  Sawyer  county, 
Wisconsin,  during  the  legging  season  of  1907  and  1908,  idl 
of  the  saw-log  timber  from  the  within  described  land. 

"And  further  agrees  to  load  said  loga  in  such  manner  that 
they  may  be  safely  and  properly  transported  to  Eau  Claire 
by  said  railway  company,  provided  suitable  cars  and  suitable 
equipment  is  furnished  by  the  party  of  the  second  part;  and 
to  load  not  less  than  5,000  feet,  board  measure,  on  each  car,  on. 
an  average,  and  not  to  load  an  amount,  the  weight  of  which 
will  exceed  the  marked  capacity  of  each  of  said  ears. 

"The  said  party  of  the  second  part  further  agrees  to  fur- 
nish a  continual  service  of  fifteen  cars  each  day,  as  may  be 
required  from  time  to  time  by  the  party  of  the  first  part,  and 
in  case  of  failure  thereof  to  deliver  said  cars,  party  of  the  fir^t 
part  agrees  to  desk  all  Ic^  not  loaded  on  cars  at  track — ^hard- 
wood separate  from  pine  and  hranlock,  etc — as  aforesaid  men- 
tioned. When  said  loga  are  so  decked,  it  is  understood  ihat. 
party  of  the  first  part  has  fulfilled  his  contract,  in  the  same 
particular  as  though  said  1(^  were  loaded  on  cars,  it  being 
further  understood  that  any  logs  so  decked  are  to  be  landed  in 
a  convenient  maimer  for  loading  on  cars  later.  .  .  ." 

"Payments:  In  consideration  of  the  performance  of  aU  of 
the  foregoing  agreements  on  the  part  of  the  first  named  party, 
the  second  named  party  agrees  as  follows : 

"1st.  To  pay  for  all  logs  cut,  hauled,  and  loaded  on  cars 
or  decked  as  aforesaid,  the  sum  of  nine  dollars  ($9)  per  thou- 
sand feet,  board  measure,  according  to  the  scale  herein  pro- 
vided for. 
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"2d.  To  pay  the  same  in  the  manner  following :  Four  dol- 
lars and  fifty  cents  ($4.50)  per  thousand  feet  the  first  of  each 
month  as  the  logs  are  skidded,  based  upon  the  estimate  of  the 
amount  thereof  to  be  made  by  two  (2)  persons,  one  appointed 
by  the  party  of  the  first  part  and  one  appointed  by  the  party 
of  the  second  part;  four  dollars  and  fif^  cents  ($4.50)  per 
thousand  feet  the  fifteenth  (15th)  of  each  month,  as  fast  as 
said  logs  are  loaded  on  cars  or  decked.  .  .  ." 

The  foregoing  are  the  provisions  of  the  contract  material 
on  the  questions  involved  upon  this  appeal.  It  is  eetablished 
without  dispute  that  the  fifteen  cars  were  furnished  by  the 
defendant  and  loaded  by  the  plaintiff  as  agreed,  and  in  addi- 
tion thereto  during  said  logging  season  1,316,842  feet  of  logs 
ivere  cut,  hauled,  and  decked,  and  that  the  fifteen  cars  a  day 
were  not  sufiScient  to  take  care  of  all  the  logs  covered  by  the 
contract  as  fast  as  they  were  hauled  and  as  fast  as  it  was  nec- 
essary to  haul  them  in  order  to  omnplete  the  logging  contract 
during  the  season,,  and  that  the  service  performed  by  tbe 
plaintiff  in  loading  the  decked  logs  wis  additional  work  over 
and  above  what  he  would  have  had  to  perform  had  it  not  been 
necessary,  in  the  course  of  the  logging  operations,  to  have 
decked  any  Ic^ 

The  court  found  aa  a  conoluaion  of  law  that  the  plaintiff 
was  entitled  to  nothing  for  the  extra  work  claimed  under  the 
nine^-cent  proviaicsi  of  the  contract  for  the  loading  out  of  the 
decked  logs.  Judgment  was  entered  in  favor  of  the  plaintiff 
on  the  first  and  third  causes  of  action  and  in  favor  of  the  de- 
fendant on  the  second  cause  of  aeti<»i,  thereby  denying  tbe 
plaintiff  any  compensation  for  loading  the  decked  1<^. 
From  this  judgment  plaintiff  appealed. 

Spencer  Haven,  for  the  appellant 

D.  Buchanan,  Jr.,  for  the  respondent. 

Eeswih,  J.  The  facts  in  this  case  are  undisputed,  and 
the  only  question  for  determination  is  Aether  under  ihe  oon- 
tract  and  findings  the  plaintiff  was  entitled  to  recover  ninety 
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centa  per  thousaiid  feet  for  loading  on  cars  the  logs  decked 
during  the  logging  season  of  1907  and  1908.  The  defondant 
furnished  the  fifteen  cars  per  da.j  agreed  to  be  furnished  dur- 
ing the  season  and  the  plaintiff  loaded  from  sleighs  the  cars 
furnished,  and  in  addition  to  the  logs  so  loaded  decked 
1,816,482  feet,  and  at  the  request  of  defendant  afterwards 
loaded  on  cars  the  logs  so  decked,  and  claims  in  bis  second 
cause  of  action  $1,181.83,  being  ninety  cents  per  thousand 
for  loading  the  decked  logs.  The  plaintiff  claims  that,  a 
quantity  of  logs  in  excess  of  fifteen  cars  per  day  having  been 
hauled  and  decked,  be  was  entitled  to  ninety  cents  per  thou- 
sand for  loading  cm  oars  such  decked  logs.  On  the  part  of 
tho  defendant  it  is  insisted  that  the  plaintiff  could  only  re- 
oorer  ninety  cents  per  thousand  for  loading  such  logs  as  were 
decked  because  of  failure  to  furnish  fiftnn  cars  per  day. 
The  controversy  turns  up<Hi  the  contract  The  defendant 
bound  itself  to  furnish  only  fifteen  cars  per  day,  and  it  seems 
dear  that  it  was  under  no  obligation  to  furnish  more.  John 
O'Brien  L.  Co.  v.  WiOeinson,  117  Wis.  468,  94  N.  W.  337. 

The  next  question  which  arises  is  whether  the  decking  men- 
tioned in  the  contract  had  reference  to  the  decking  in  case  of 
failure  to  furnish  the  fifteen  cars  or  decking  of  logs  hauled  in 
excess  of  the  fifteen  cars.  The  contract,  after  providing  time, 
place,  quantity,  and  character  of  Ic^  to  be  put  in  during  the 
season,  further  provided  that  plaintiff  should  cut,  mark,  haul, 
scale,  and  load  on  can  of  the  Chicago,  St.  Paul,  Minneapolis 
&  Omaha  Railway  Company,  near  Winter,  in  Sawyer  county, 
Wisconsin,  all  the  saw-log  timber  on  the  described  land.  And 
the  plaintiff  further  agreed  to  load  said  logs  in  such  manner 
that  they  might  be  safely  transported  to  Eau  Claire  by  the 
railroad  company,  provided  suitable  cars  and  equipments  were 
furnished  by  the  party  of  Uie  second  part.  Then  follows  the 
provision  set  up  in  the  statement  of  facts  to  the  effect  that 
the  defendant  agreed  to  furnish  a  continual  service  of  fifteen 
«ars  each  day,  and  in  case  of  failure  to  deliver  said  cars  the 
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party  of  tie  first  part  agreed  to  deck  all  Iog3  not  loaded  on 
cars  at  track,  and  that  when  said  logs  were  bo  decked  it  was 
understood  that  the  party  of  the  first  part  had  fulfilled  his 
ooDtract  in  the  aame  particular  aa  though  aaid  loga  had  been 
loaded  on  cars. 

The  contract,  after  providing  as  to  manner  of  cutting,  scal- 
ing, reporting,  and  inspecting  and  other  details  of  operation, 
farther  provides  for  payment  of  $9  per  thousand  for  all  logs 
hauled  and  loaded  on  cars  or  decked  "aa  aforesaid." 

.  .  .  "That  in  the  event  of  it  being  necessary,  on  account  of 
failure  on  the  part  of  the  party  of  the  second  part  to  provide 
cars  as  aforesaid  for  the  party  of  the  first  part  as  the  logs  are 
hauled  on  slei^s  for  the  purpose  of  loading  them  on  cars,  and 
there  is  a  surplus  of  1<^  accumulated  which  has  to  be  decked, 
it  is  at  the  option  of  the  party  of  the  second  part  -whether  they 
load  said  logs  so  decked  in  the  spring  themselves  or  allow  said 
party  of  the  first  part  to  load  said  logs  on  cars  at  the  price  of 
ninety  cents  (90  c)  per  thousand  feet,  and  the  party  of  the 
first  part  hereby  agrees  that  he  will  so  load  said  logs  at  above 
mentioned  price  of  ninety  cents  per  thousand  feet  in  the  event 
of  his  being  instructed  to  do  so  by  the  party  of  the  second 
part.  Payment  of  same  to  be  made  at  completion  of  the 
work." 

It  is  the  opinion  of  the  court  that  the  foregoing  provision  of 
the  contract  respecting  the  payment  of  ninety  cents  per  thou- 
sand for  loading  on  cars  the  decked  logs  has  reference  only  to 
logs  decked  in  case  of  failure  to  furnish  the  fifteen  cars  per 
day  agreed  to  be  furnished.  The  contract  by  its  terms  seems 
to  confine  the  pay  for  loading  decked  logs  to  those  decked  in 
consequence  of  failure  to  furnish  cars  as  agreed  by  defendant. 
The  provision  in  the  contract  to  furnish  a  continual  service 
of  fifteen  cars  per  day  as  may  be  required  limits  the  number 
to  fifteen  ears,  and  the  promise  to  pay  for  decking  is  confined 
to  logs  decked  in  ease  of  failure  to  furnish  the  cars  agreed  to 
be  furnished.  It  being  conceded  that  fifteen  cars  per  day 
were  furnished  as  agreed,  the  contract  gave  no  riglit  to  chai^ 
Vou  149  —  13 
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for  loading  the  decked  logs  id  question.  In  face  of  the  ex- 
press agreement  that  the  defendant  was  bound  to  furnish  a 
continual  service  of  fifteen  cars  a  day  as  required,  it  cannot 
be  said  that  it  was  under  obligation  to  furnish  other  cars,  and 
the  pay  for  loading  dected  logs  was  confined  by  the  terma  of 
the  contract  to  logs  decked  because  of  failure  to  furnish  a  con- 
tinual service  of  fifteen  care  per  day.  Boyington  v.  Sweeney, 
77  Wis.  65,  46  N.  W.  938,  is  relied  upon  by  plaintiff.  In 
that  case  it  was  found  that  defendant  was  bound  under  the 
agreement  to  furnish  the  cars  and  it  failed  to  do  ao.  Here 
the  defendant  furnished  the  cars  agreed  to  be  furnished  by  it, 
and  the  expense  of  loading  decked  logs  was  not  caused  by  any 
failure  on  the  part  of  the  defendant  to  furnish  cars. 

The  court  is  of  opinion  that  plaintiff  is  not  entitled  to  re- 
cover on  the  second  cause  of  action,  therefore  the  judgment 
is  right. 

Sy  the  Court, — The  judgment  is  affirmed. 


JoHnsoir,  Administrator,  Appellant,  vs.  Citt  or  Eav  Olaibe, 

Respondent 

Sufs,  Respondent,  vs.  Saue,  Appellant. 

March  16— April  S,  191$. 

BighVMj/i:  Bridget:  Wluii  conttitutet  an  iiuitfflclencv:  Injury  and 
consequent  Oeath:  Causes  of  action:  Joinder:  Bwvlvat:  Plead- 
ing: Damcffe*:  Executort  and  adminittrators:  Btatulet   con- 

1.  In  an  action  to  recover  for  Injuries  and  consequent  death  caused 
bj  Inaufflclency  of  a  bridge,  a  complaint  which  described  the 
Insulllcleiicr  ai  conslating  of  a  thre«-lnch  plank  nailed  to  the 
floor  of  aald  bridge  diagonally  across  the  bridge,  so  tbat  wnea 
a  team  of  boraes  wai  driven  across  the  same  the  front  wheels 
of  the  wagon  would  not  strike  the  plank  at  the  same  time.  Is 
held  sufficient  on  demurrer  to  admit  qvldence  proper  to  be  laid 
before  the  jury  to  eatabllsh  an  actionable  case  of  Inaufflclency 
for  want  of  r^alr. 
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i,  A  canae  of  RCtloa  for  damageB  suffered  ^j  a  decedent  prior  to  his 
death  as  the  result  ol  a  personal  Injury  may  properlr  be  Joined 
In  one  complaint  with  a  cause  of  action  under  sec.  1265,  Stats. 
(1S9S),  for  the  death. 

3.  Under  sec  4253,  St&ts.  (Laws  of  1907,  eta.  353),  the  right  of  action 

for  personal  Injuries  occasioned  by  negligence  lurrlves,  but 
Buch  cause  of  action  does  not  exist  where  death  ts  Instantaneous, 
ft  new  right  of  action  tn  such  case  being  given  by  sec.  4255. 

4.  A  complaint  which  attempts  to  state  a  cause  of  action  in  favor 

of  the  administrator  ot  the  deceased  person  for  tbe  benefit  of 
hie  estate  should  make  It  appear  that  there  was  an  Interval  of 
snflerlng  between  the  Injury  and  the  death. 

5.  The  words  "party  Injured,"  as  used  In  sec.  4255,  Stats.  (ISSS), 

mean  the  party  whoee  death  Is  caused,  not  the  relatives  of  the 


6.  Tbe  damages  recoverable  by  the  administrator  under  said  sec.  4ZB5 

ore  entirely  different  from  those  which  would  have  been  recov- 
erable by  the  injured  person  himself,  but  the  fact  that  such 
person  could.  If  death  had  not  ensued,  have  maintained  an  ac- 
tion is  still  the  test  of  the  right  of  his  administrator  to  recover 
tbe  statutory  damages  measured  by  the  pecuniary  loss  to  rela- 
UTes. 

7.  The  amendment  to  sec.  1339,  SUts.  (1898),  by  ch.  306,  Laws  ot 

1S99, — proTldlng  that  no  action  founded  on  defects  In  or  want 
of  repair  ot  a  highway  "shall  be  maintained  by  a  husband  on 
acconnt  of  Injuries  received  by  the  wlte  or  by  a  parent  on  ac- 
count ot  injuries  received  by  a  minor  child," — does  not  exempt 
tbe  municipality  from  liability  to  the  person  Injured,  even 
though  BQch  person  be  a  wife  or  minor  child,  but  only  eicludes 
recovery  by  the  husband  or  parent  for  loss  of  services;  hence 
the  right  of  action  under  sec.  4255  (or  the  death  of  such  person 
Is  not  barred.  [Whether  such  amendment  diminishes  In  any 
degree  the  damagesrecoverabienndersec.  4255,  not  determined.] 

Appeaxs  from  orders  of  the  circuit  court  for  Eau  Claire 
ooimt;:  Jaues  Wickhau,  Circuit  Judge-     Reversed. 

For  the  plaintiff  there  were  briefs  by  W.  H.  <£  T.  F,  Fraw- 
ley,  and  oral  argument  by  T.  F.  Frawley. 

Arthur  B..  Shoemaker,  for  the  defendant. 

Tnn-is,  J.  The  plaintiff  as  administrator  of  Orlow  John- 
eon,  deceased,  eeta  forth  a  first  cause  of  action  by  which  he 
eonght  to  recover  from  the  city  for  personal  injorieB  to  his 
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decedent  resulting  in  death  and  caused  by  an  allied  defect  in 
a  bridge  in  the  public  highway.  In  a  second  cause  of  action 
for  the  same  death  he  sought  to  recover  under  the  familiar 
"death  act,"  being  sec  4255,  Stats.  (1898).  Thia  count  aet 
forth  that  the  deceased  left  anrviving  him  his  father  and 
mother,  also  brothers  and  sisters.  A  demurrer  to  the  first 
cause  of  action  was  overruled  and  a  demurrer  to  the  second 
cause  of  action  sustained.  The  defendant  appealed  from  the 
first  ruling  and  the  plaintiff  from  the  second, 

1.  A  question  affecting  both  counts  of  the  complaint  arises 
npon  the  contention  of  the  defendant  that  the  statute, 
sec  1339,  Stats.  (1S9S),  makes  the  city  liable  only  for  the  in- 
sufficiency or  want  of  repair  of  the  highway  or  bridge  and 
that  the  facts  set  forth  fail  to  show  such  condition.  The  in- 
sufficiency or  want  of  repair  c<»aiplained  of  "consisted  of  a 
three-inch  plank  which  was  nailed  to  tlie  floor  of  said  bridge 
and  extended  about  three  inches  above  the  floor,  and  that  said 
plank  was  nailed  diagonally  across  die  said  bridge,  so  that 
when  a  t«am  of  horses  are  driven  across  the  same  the  said 
front  wheels  of  the  wagon  would  not  strike  the  said  plank  at 
tie  same  time."  We  have  tiie  case  of  Kaunecha  v.  Superior, 
136  Wis.  613,  118  N.  W.  192,  in  which  the  insufficiency  con- 
sisted of  a  repair  covering  of  two-inch  plank  over  part  of  a 
sidewalk,  leaving  at  the  junction  of  the  old  and  the  repaired 
portion  a  raise  of  two  inches  corresponding  to  the  thickness 
of  the  new  overlaid  planking,  and  in  which  this  defect  was 
considered  "too  trifling  and  inconsequential."  Also  Bur- 
roughs V.  Milwaukee,  110  Wis.  478,  86  TT.  W.  159,  in  which 
a  depression  of  one  and  one-half  inches  was  considered  not  an 
actionable  insuSiciency.  Also  Kleiner  v.  Madison,  104  Wis. 
339,  SO  N.  W.  453,  in  which  an  apron  or  covering  of  boards 
over  a  cement  sidewalk  which  presented  a  raise  of  somewhat 
less  than  two  inches  was  held  not  to  be  an  actionable  defect. 
On  the  other  hand  we  have  the  case  of  Stilling  v.  Thorp,  54 
Wis.  628, 11  N.  W.  906,  where  one  side  of  a  bridge  was  from 
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foar  to  twelve  inches  lower  than  the  other  and  the  bridge  was 
about  two  feet  out  of  line  with  the  road  and  the  surface  of  the 
bridge  covered  with  ice,  and  wherein  it  was  held  that  there 
was  evidence  of  inaufBciencj  proper  to  be  submitted  to  the 
jury.  Also  Koenig  o.  Arcadia,  76  Wis.  62,  43  N.  W.  734, 
where  there  was  in  the  planking  of  a  bridge  a  hole  or  rut  in 
the  wagon  track  about  three  feet  long,  three  and  one-half 
inches  wide,  and  three  inches  deep,  caused  by  wearing  through 
the  upper  lajer  of  plank,  and  it  was  ruled  that  this  presented 
evidence  of  insufficiency  or  want  of  repair  BuSiciest  to  be  sub- 
mitted to  a  jniy.  In  Lynch  v.  Waldwick,  123  Wis.  351,  101 
N.  W.  935,  there  was  at  the  junction  of  the  bridge  planking 
and  the  ascending  approach  a  piece  of  round  timber  or  a  log 
about  four  inches  high,  so  laid  that  it  formed  an  upright 
shoulder  against  which  a  vehicle  would  strike  in  coming  up 
the  grade  and  before  it  reached  the  planking.  In  that  case 
this  seems  to  have  been  considered  to  present  evidence  from 
which  tJie  jury  might  find  an  insufficiency  or  want  of  repair 
in  the  hi^way.  In  DrtUle  v.  Eeedsburg,  130  Wis.  347,  110 
K.  W.  210;  5.  G.  140  Wis.  319,  122  N.  W.  771,  there  was  a 
ledge  of  rock  extending  diagonally  across  the  traveled  track 
of  the  highway  and  from  four  to  ten  inches  high,  and  this 
was  held  to  be  evidence  of  an  actionable  defect  or  insufficiency. 
Other  cases  mi^t  be  cited,  such  as  Wanta  v,  Milwaukee  E.  R. 
&  L.  Co.  148  Wis.  295,  134  K.  W.  133.  But  the  foregoing 
cases  sufficiently  present  the  contention  of  the  parties  on  this 
point.  Kules  and  instances  are  cited  from  the  decisions  made 
by  courts  in  other  states,  but  they  are  not  helpful.  In  all 
such  legal  situations,  where  the  statute  uses  general  descrip- 
tive words  to  indicate  the  conditions  of  fact  upon  which  the 
liability  of  the  defendant  must  turn,  there  necessarily  occur 
cases  clearly  within  the  general  terms  of  the  statute,  cases 
clearly  without  the  terms  of  the  statute,  and  cases  in  which 
the  statute  is  of  doubtful  applicability.  It  is  exceedingly  dif- 
ficult to  formulate  any  general  rule  that  will  be  of  practical 
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aid  in  the  cases  last  mentioned.  It  haa  sometimes  been  said 
that  the  defect  or  insufficiency  would  faU  within  one  class  or 
the  other,  depending  upon  whether  reasonable  men  could  or 
would  differ  in  the  inferencea  as  to  insufSciency  to  be  drawn 
by  them  from  the  facts  in  evidence.  This,  howeveT,  does  not 
help  much;  it  is  a  sort  of  ar^umentvm  ad  hominem,  and 
amounts  in  the  last  analysis  substantially  to  saying  that  those 
who  differ  with  ua  are  not  reasonable  men.  There  are,  how- 
ever, many  situations  arising  La  the  law  in  which  the  courts 
must  apply  rules  of  law  by  a  process  of  inclusion  or  exclusion 
of  particular  cases  until  from  a  great  number  of  instances 
something  approaching  an  uniform  rule  can  be  deduced. 
This  is  one  of  these  cases.  It  will  not  do  to  rest  the  rule 
upon  inches  only.  That  is  a  factor  in  arriving  at  the  result, 
but  the  other  conditions  and  surrounding  circumstances  must 
also  be  considered.  The  fact  that  there  was  a  single  plank 
laid  on  the  surface,  presenting  against  the  wheel  a  raise  on 
one  side  and  a  drop  on  the  other,  and  that  it  lay  diagonally 
across  the  wheel  track,  causing  first  a  lift  on  one  side  of  the 
vehicle,  then  a  drop  on  that  side,  and  perhaps  simultaneously 
with  the  last  mentioned  drop  a  lift  on  the  other  side,  are  mat- 
ters to  be  considered  in  connection  with  the  height  of  the  raise 
over  the  level  floor  of  the  bridge.  It  seems  to  be  a  question  of 
fact  whether  such  plank  would  be  dangerous  to  one  in  the  ex- 
ercise of  ordinary  care.  A  momentary  relaxation  or'distrao- 
tion  of  attention  at  the  instant  when  the  wheel  of  the  vehicle 
encountered  this  plank  might  cause  an  occupant  of  the  vehicle 
to  be  thrown  from  his  seat.  It  might  not  be  inconsistent  with 
ordinary  care  for  the  driver  to  relax  attention  or  to  have  his 
attention  diverted  for  an  instant  under  such  circumstances. 
The  highway  must  be  reasonably  safe  to  those  exercising  oi^ 
dinary  care.  In  a  city  where  there  is  much  traffic,  many 
passing  vehicles,  and  more  things  to  distract  the  attention,  a 
highway  might  be  considered  insufficient  which  would  not  be 
insufficient  in  a  remote  country  district,  upon  the  very  fa- 
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miliar  rule  of  the  law  of  negligence  which  apportions  the  care 
to  the  risk.  While  this  ia  a  Tery  doee  case,  we  are  inclined 
to  believe  that  the  conditiona  set  forth  in  the  pleadings  were 
sufficient  to  admit  evidence  proper  to  be  laid  before  the  jury 
to  establish  an  actionable  case  of  insufficiency  or  want  of  re- 
pair. 

2.  In  Nemecek  v.  Filer  &  8.  Co.  126  Wis.  71,  105  K.  W. 
S25,  it  was  ruled  that  these  causes  of  action  may  be  properly 
joined  in  one  complaint  althou^  the  damages  to  be  recovered 
under  the  first  count  are  confined  to  those  suffered  by  the  de- 
ceased prior  to  his  death  and  go  into  the  general  fund  of  the 
estate  of  the  deceased,  and  those  recovered  under  the  second 
count  are  the  pecuniary  losses  sustained  by  relatives  of  the  de- 
ceased named  in  the  act  and  must  be  paid  over  by  the  admin- 
istrator to  such  relatives. 

The  first  count  of  the  complaint  states  that  the  decedent 
was  violently  thrown  from  bia  wagon  to  the  floor  of  the  bridge 
and  the  wagon  passed  over  him,  thereby  causing  his  death. 
From  this  it  would  appear  that  the  death  followed  the  injury 
instantly,  and  the  cause  is  presented  in  this  court  on  that 
theory.  If  there  was  an  interval  of  suffering  between  the 
injuiy  and  death  the  pleader  should  have  made  that  appear. 
Under  the  law  of  this  state  as  settled  by  sec  4253,  Stats. 
<1898),  as  amended  by  ch.  353,  Laws  of  1907,  and  the  fol- 
lowing caaes,  the  right  of  action  for  personal  injuries  occa- 
sioned by  negligence  survives  and  may  be  prosecuted  by  the 
administrator  of  the  deceased.  The  damages  belong  to  the 
estate  of  the  latter.  But  no  ri^t  of  action  which  rests  solely 
upon  causing  death  survives,  because  a  new  ri^t  of  action  ia 
given  for  that,  and  it  seems  manifest  that  the  legislature  did 
not  intend  that  the  party  in  default  should  be  twice  liable  for 
the  same  act.  The  new  cause  of  action  is  to  be  prosecuted 
by  the  administrator,  it  ia  true,  but  for  different  beneficiaries. 
Brown  v.  C.  &  N.  TT.  R.  Co.  102  Wis.  137,  77  N.  W.  748,  78 
Jf.  W.  771;  Nemecek  v.  Filer  £  8.  Co.  126  Wia.  71,  106  N. 
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W.  236  J  Lomtsbury  v.  Davis,  124  Wis.  432, 102  N.  W.  941 ;. 
Qvinn  v.  C,  M.  &  St.  P.  B.  Co.  141  Wis.  497,  124  N.  W. 
658 ;  Hvbhard  v.  C.  &  N.  W.  B.  Co.  104  Wis.  160,  80  N.  W. 
454 ;  McMillan  v.  Spider  Lake  8.  M.  &  L.  Co.  115  Wig.  332, 
91  N.  W.  979.  For  the  reason  that  the  first  count  of  the  com- 
plaint attempts  to  state  a  cause  of  action  in  favor  of  the  ad- 
ministrator for  the  eatate  of  the  decedent  and  for  causing  in- 
stant death  solely,  the  demurrer  was  improperly  overruled. 

3.  See.  4255,  State.  (1898),  gives  to  the  administrator,  for 
the  benefit  of  the  relatives  of  the  deceased  therein  mentioned, 
a  new  right  of  action,  "whenever  the  death  of  a  person  shall  be 
caused  by  a  wrongful  act,  neglect  or  default  and  the  act,  n^ 
lect  or  default  is  such  as  would,  if  death  had  not  ensued,  have 
entitled  the  party  injured  to  maintain  an  action  and  recover 
damages  in  respect  thereof."  The  "party  injured"  here  means^ 
the  party  whose  death  is  caused,  not  the  relatives  of  the  do- 
ceased.  If  death  had  not  ensued,  Orlow  Johnson  would  have 
been  entitled  under  8ec.'1339,  Stats.  (1898),  as  amended  by 
ch.  305,  Laws  of  1899,  to  maintain  an  action  and  recover  dam- 
ages. These  damages  would  include  pain  and  Buffering,  pei^ 
manent  disability,  disfigurement,  mcmeya  by  him  expended 
for  medical  attendance  and  nursing,  loss  of  earning  capacity 
after  majority,  and,  in  case  of  emancipation,  loss  of  earning 
capacity  during  minority  as  well.  The  damages  recoverable 
under  the  death  statute  are  entirely  different,  but  the  fact 
that  he  could,  if  death  had  not  ensued,  have  maintained  an 
action  and  recovered  the  first  mentioned  damages  is  the  test- 
of  the  right  of  his  administrator  to  recover  the  other  class  of 
damages  measured  by  the  pecuniary  lose  of  the  relative  of  de- 
ceased specified  in  the  statute.  It  is  true,  as  contended  by 
the  defendant,  that  the  liability  of  a  city  to  respond  in  dam- 
ages for  injuries  caused  by  the  insufficiency  or  want  of  repair' 
of  a  bridge  or  highway  rests  only  upon  sec.  1339,  Stats. 
(1898).  By  ch.  305,  Laws  of  1899,  a  proviso  was  by  amend- 
ment inserted  in  this  section  in  these  words:  "Provided,  how- 
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over,  that  no  aotion  shall  be  maintained  by  a  husband  on  ac- 
count of  injuries  received  by  the  wife,  or  b;  a  parent  on  ac- 
count of  injuries  received  by  a  minor  child."  This  proviso 
does  not  purport  to  exempt  the  municipality  from  liability  to 
the  person  injured  even  when  such  person  is  a  wife  or  a  minor 
child.  It  recognizee  such  liability,  but  the  husband  or  parent, 
as  the  case  may  be,  has  no  ri^t  of  action  against  the  munici- 
pality for  loss  of  services.  It  leaves  the  municipality  liable 
under  the  preceding  broad  provisions  of  sec  1339,  aupra,  but 
only  to  the  person  actually  injured.  The  second  cause  of  ac- 
tios is  therefore  within  the  express  terms  of  sec.  42S5,  above 
referred  to.  The  pecuniary  loss  resulting  from  such  death 
to  the  relatives  of  the  deceased  is  not  limited  to  the  value  of 
services  during  marriage  or  minority.  Sec.  4266,  Stats. 
(1898),  as  amended  by  ch.  164,  Laws  of  1907,  provides  that 
the  amount  recovered  by  the  administrator  shall  belong  end 
be  paid  over  to  the  husband  or  widow  of  such  deceased  person 
if  such  relative  survives ;  if  not,  then  to  the  lineal  descend- 
ants of  such  deceased  person ;  if  no  lineal  descendants,  to  the 
lineal  ancestors;  if  none  of  these  survive,  to  the  brothers  and 
sisters.  At  common  law  the  husband  was  entitled  to  recover 
for  loes  of  his  wife's  services  and  the  parent  for  the  loss  of 
the  services  of  a  minor  child  on  the  theory  that  such  services 
belonged  to  the  surviving  husband  or  parent  But  the  serv- 
ices of  the  husband  do  not  belong  to  the  widow  nor  the  serv- 
ices of  any  person  belong  to  his  lineal  descendants  or  to  his 
brothers  or  sisters.  So  the  death  statute  does  not  rest  at  all 
upon  the  common-law  rule  with  reference  to  the  right  of  the 
husband  or  father  to  the  earnings  of  a  wife  or  minor  child. 
The  relation  which  establishes  such  ri^t  in  the  husband  or 
father  is  a  condition  of  fact  to  be  weighed  by  the  jury  in  esti- 
mating damages,  a  factor  in  the  result,  but  the  damages  do 
not  rest  exclusively  upon  that  factor.  The  effect  of  ch.  306, 
Laws  of  1899,  is  not  to  take  away  the  right  of  action  under 
sec  4265,  supra,  from  any  person.    .Whether  the  proviso  may 
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be  taken  to  diminiah  in  anj  degree  the  damages  recoverable 
under  the  death  statute,  it  is  not  neceasar;  to  decide  here. 
That  it  does  not  entirely  bar  recovery  is  apparent  from  the 
eases  of  Tutevr  v.  C.  &  N.  W.  S.  Co.  77  Wis.  505,  46  N.  W. 
897 ;  Thompson  v.  Johnslon  Bros.  Co.  86  Wia.  676,  57  N.  W. 
298,  and  many  other  cases  in  this  court,  as  well  as  from  the 
words  of  the  statute.  The  doubt  suggested  in  Draile  v.  Reed*- 
burg,  140  Wis.  319, 122  N.  W.  771,  is  whether  this  proviso,  1^ 
taking  away  the  right  of  recovery  from  the  husband  or  parent, 
left  the  injured  party  in  a  position  to  recover  this  same  ele- 
ment of  damage  which  otherwise  would  belong  to  the  huaband 
or  parent.  It  is  not  always  a  bar  to  recovery  of  damages  that 
the  person  recovering  owes  a  debt  or  duty  concerning  the  sum 
recovered  to  another  person,  unless  that  other  person  has  him- 
self a  ri^t  of  action  against  the  defendant.  On  the  other 
hand,  there  are  cases  and  instances  to  the  contrary  of  this. 
This  point  haa  not  been  briefed  or  argued  and  it  is  not  in- 
volved in  the  decision  upon  the  demurrer,  and  therefore  we 
leave  it  still  a  question  for  future  consideration.  It  follows 
from  what  has  been  said  that  the  demurrer  to  the  second  count 
of  the  complaint  was  incorrectly  sustained 

By  the  Court. — Qn  the  plaintiff's  appeal  the  order  sustain- 
ing the  demurrer  to  the  second  cause  of  action  is  reversed, 
and  on  the  defendant's  appeal  the  order  overruling  the  de- 
murrer to  the  first  cause  of  action  is  reversed,  and  the  cause 
remanded  for  further  proceedings;  without  costs  to  either 
party,  except  that  each  party  must  pay  half  the  clerk's  fees. 
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Stats  ts.  Boweit  and  others. 

March  I6—ApHl  S.  191t. 

Btato  Botin^priei;  Main  cliannel  of  stream:  Change  in  cJmnnel:  Fith 

and  game  low*;  Juriadiction. 

1.  The  Jurladlctlon  of  a  state  for  the  enforcement  of  Its  Osb  and 

KKme  lawB  Is  co-extenalvs  with,  and  limited  by,  the  boundaries 
of  the  state,  even  though  ther  consist  of  the  thread  of  a  navi- 
gable stream  over  whose  waters  the  adjacent  states  have  con- 
current Jurladlctlon  lor  other  purposes. 

2.  Where  the  boundar;  line  between  states  is  declared  to  be  the 

center  line  or  thread  or  middle  of  the  main  channel  of  a  stream 
separating  them,  the  conditions  then  existing  govern  as  to  what 
channel  Is  meant;  and  the  then  channel,  except  as  It  mar  be 
changed  bj  erosion  or  accretion,  will  forever  contain  within  It 
the  declared  boundary  line,  though  not  necessarily  In  the  same 
place  at  all  times. 
S.  Thus,  no  change  in  the  boundary  Une  between  Wisconsin  and 
Hlnneeota  resulted  from  the  conatruction  of  a  dam  which  di- 
verted the  waters  of  the  Htaalsslppl  river  from  the  original 
main  channel,  east  of  a  certain  island,  to  a  channel  west  thereof, 
although  such  western  cttannel  thereupon  became  the  main 
channel  and  the  only  one  navigable  by  steamboats. 

Repostkd  from  the  circuit  court  for  La  Crosse  county: 
E.  C  HioBKE,  Circuit  Judge.  Qtiesiion  answered  in  the  neg- 
ative. 

The  defendants  were  charged  with  a  violation  of  the  pro- 
visions of  sec  4560(2,  Stats.,  being  ch.  525  of  the  Laws  of 
1909,  in  this,  that  they  did  on  the  15th  day  of  April,  1911, 
in  the  county  of  La  Crosse  and  state  of  Wisconsin,  unlawfully 
set,  place,  and  use  in  an  inland  water  of  this  state,  to  wit,  in 
the  Mississippi  river,  one  certain  net  which  was  not  then  and 
there  a  landing  net  The  respective  parties,  by  their  attor- 
neys, stipulated  in  open  court  that  a  jury  be  waived  and  that 
the  case  be  tried  and  determined  by  the  court.  The  judge 
found  the  facts  as  follows : 

"That,  on  the  day  charged  in  the  complaint,  the  defendants 
were  fishing  with  a  seine  and  tranunel  net  in  what  is  known 
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as  Uie  east  channel  of  the  Mississippi  river  and  west  of  the 
thread  of  the  stream  of  said  channel  and  at  a  point  opposite 
to  the  county  of  La  Crosse,  Wisconsin,  and  east  of  Minnesota 
Island,  contrary  to  the  provisions  of  sec.  4660ff  of  chapter 
525,  Laws  of  1909. 

"That  said  east  channel  lies  between  the  Wisconsin  main 
shore  and  what  is  known  and  designated  upon  the  government 
maps  as  Minnesota  Island. 

"That,  prior  to  1876,  said  east  channel  of  the  Mississippi 
river  was  the  one  usually  navigated  by  steamboats  and  was 
designated  as  the  main  channel  of  the  Mississippi  river  by 
the  surveyors  who  surveyed  La  Crosse  county  in  1854. ' 

"That,  about  the  year  1877,  the  Chicago,  Milwaukee  & 
St  Paul  Railroad  Company  constructed  a  bridge  from  tbe 
main  land  in  La  Crosse  county  across  said  east  channel  and 
across  said  Minnesota  Island  and  to  the  main  Minnesota 
shore. 

"That,  prior  to  the  construction  of  said  bridge  and  in  1876, 
the  said  Chicago,  Milwaukee  &  St.  Paul  Railroad  Company 
constructed  a  dam  across  said  east  channel  of  the  Mississippi 
river  near  the  head  of  said  Minnesota  Island,  thus  diverting 
the  said  main  channel  of  the  river  from  the  east  side  of  Min- 
nesota Island  to  the  west  side  thereof  in  order  to  avoid  con- 
structing a  drawbridge  across  said  east  channel  and  to  throw 
and  divert  the  channel  of  said  river  through  the  drawbridge 
constructed  by  it  on  the  west  side  of  said  Minnesota  Island. 

"That,  since  the  construction  of  said  dam,  the  main  navi- 
gable channel  of  the  Mississippi  river  has  been  to  the  west 
of  said  Minnesota  Island  and,  since  said  date,  the  said  east 
channel  has  not  been  navigable  for  steamboats. 

"That  the  construction  of  said  dam  diverting  the  said  chan- 
nel was  with  the  consent  of  the  War  Department  of  the  gov- 
ernment of  the  United  States. 

"That  the  said  Minnesota  Island  was  surveyed  by  the  gov- 
ernment of  the  United  States  as  a  part  of  the  state  of  Minne- 
sota; and  the  texes  upon  Uie  same  have  been  ever  since  as- 
sessed and  collected  by  the  authorities  of  the  state  of  Minne- 
sote." 

As  a  conclusion  of  law,  the  judge  found  the  defendants 
guilty  as  charged  in  the  complaint;  but,  being  of  the  opinion 
that  a  question  of  law  arose  on  the  trial  which  was  so  impor- 
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tant  as  to  require  the  decision  of  the  eupreme  court  thereon, 
«nd  the  defeodonto  consenting  thereto,  he  reported  the  follow- 
ing question  for  the  decision  of  this  court : 

"Upon  the  foregoing  findings  of  fact,  has  the  circuit  court 
of  Lb  Crosse  county  jurisdiction  of  this  prosecution  ?" 

for  the  state  there  was  a  brief  by  the  Attorney  Oeneral  and 
Bugsell  Jackaon,  deputy  attorney  general,  and  oral  argument 
by  2lr.  Jackson. 

James  Thompson,  district  attorney,  for  La  CroBse  conn^. 

F,  E.  Withrow,  for  the  defendants. 

VmjE,  X  In  RobeHs  v.  FtdleHon,  117  Wis.  222,  93  K. 
W.  1111,  it  wqs  held  that  the  jurisdiction  of  a  state  for  the  en- 
forcement of  its  fish  and  game  laws  is  oo-extensire  with,  and 
limited  by,  the  boundaries  of  the  etate,  even  though  they  con- 
sist of  Hie  thread  of  a  navigable  stream  over  whose  waters  the 
adjacent  states  have  concurrent  jurisdiction  for  other  pur^ 
poses.  The  answer  to  the  question  reported,  therefore,  de 
pends  upon  whether  or  not  the  boundary  of  the  state  of  Wis- 
consin changed  from  the  thread  of  the  channel  east  of  Min- 
nesota Island  to  the  thread  of  the  channel  west  thereof  by  rea- 
son of  the  construction  of  the  bridge  and  dam  of  the  Chicago, 
Milwaukee  St  St.  Paul  Bailroad  Company  about  1877,  which 
diverted  the  waters  into  the  west  channel  to  such  an  extent 
that  it  afterwards  became  the  main  channel  and  the  only  one 
navigable  by  steamboats. 

The  district  attorney  of  La  Crosse  county  relies  upon  the 
cases  of  Fmnzini  p.  Layland,  120  Wis.  72,  97  N.  W.  499,  and 
lotoa  V.  Illinois,  147  U.  S.  1,  13  Sup.  Ct.  239,  to  sustain  the 
contention  that  the  boundary  changed  with  the  change  of 
channel.  Those  cases  establish  the  rule  that  within  the  lim- 
its of  the  main  tA-annel  the  boundary  follows  the  "mid-chan- 
nel" or  thread  of  the  stream  as  it  changes  from  time  to  time 
owing  to  the  gradual  shifting  of  sand  banks,  or  other  causes. 
But  they  do  not  hold  that  the  creation  of  a  new  and  different 
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main  ehaniiel  shifts  the  boundary  from  the  old  to  the  new. 
And  each  is  not  the  law.  For  the  purpose  of  determining  the 
boundary  between  states  where  that  is  declared  to  be  the  cen- 
ter line,  or  thread,  or  middle  of  the  main  channel  of  a  stream 
separating  them,  the  conditionfi  existing  at  the  time  of  their 
creation  govern  as  to  what  channel  is  meant.  The  then  main 
channel,  except  as  it  may  be  changed  by  erosion  or  accretion, 
will  forever  contain  within  it  the  declared  boundary  line, 
thongh  not  necessarily  in  the  same  place  at  all  times.  Ne- 
braska V.  Iowa.  148  U.  S.  359,  12  Sup.  Ct.  396 ;  Missouri  v. 
Nebraska,  196  U.  S.  23,  25  Sup.  Ct.  155  j  WMUngton  v. 
Oregon,  211  U.  S.  127,  29  Sup.  Ct  47;  5.  G.  214  U.  a  205, 
29  Sup.  Ct  631;  1  Famham,  Waters,  §  If,  p.  40;  Gould, 
Waters,  §  159. 

In  Iowa  V.  Nebraska  and  Missouri  v.  Nebraska,  supra,  it 
is  held  that  where  &  stream  which  is  die  boundary  between 
two  states  from  any  cause  suddenly  abandons  ita  old  bed  and 
seeks  a  new  one,  such  change  in  the  channel  results  in  no 
change  in  the  boundary.  That  remains  in  the  center  of  the 
old  bed  or  channel  even  thouj^  it  may  be  dry.  In  each  of 
those  cases  the  change  was  caused  by  avnlsioiL  In  the  pres- 
ent case  the  change  was  caused  by  the  construction  of  a  dam. 
It  is  obvious  that  any  change  wrou^t  in  the  flow  of  the  vrater 
by  means  of  a  dam  cannot  affect  the  question  of  state  bound- 
ary any  more  than  can  such  change  produced  by  avulsion.  It 
is  only  where  the  change  takes  place  by  the  slow  process  of 
erosion  or  accretion  that  a  change  in  boundary  is  effected. 
Missouri  V.  Nebraska,  196  U.  S.  23,  25  Sup.  Ot  1S5.  States 
and  individuals  alike  are  subject  to  the  losses  and  gains  of 
erosion  and  accretion,  but  neither  can  have  the  boundaries  of 
his  domain  changed  by  avulsion  or  by  the  diversion  of  the 
water  effected  by  human  agencies.  New  Orleans  v.  U,  S.  ll> 
Pet  662.  Such  being  the  law,  a  negative  answer  to  the  ques- 
tion reported  for  decision  is  required.  It  is  due  to  the  attor- 
ney general  to  add  that,  for  reasons  stated  in  his  brief,  he 
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ai^ea  that  no  change  in  the  state  bomiiiary  was  effected  by 
the  construction  of  the  dam  and  consequent  diversion  of  the 
water  into  the  western  cbanneL 
By  the  Court. — The  question  reported  is  answered  No. 


HiTB,  Executor,  Appellant,  ts.  Keer^  Bespondmt 

Janitary  lO—AprU  S,  19tZ. 

Ubel:  Ltmttation  of  acttoiu:  Foreign  Imet:  Expert  tetUmony:  Sxam- 
illation  of  witneuet:  Ht/pothetical  quetUotu:  Quettlona  for  jury: 
Stipulation  for  aeciaion  by  court:  Uotiont  tor  directed  verdict: 
FinSingg  of  fact,  toften  Mtential:  Appeal;  Preaumptiotu  in  cote 
of  general  verdict:  Exceptioni  by  retpondent. 

L  In  an  action  for  libel  which  InTolved  the  meaning  of  th«  word* 
"fait  pridt"  In  Swiaa  law  (tranalated  "ptw:1m  tact"  or  "defl- 
nlte  act"},  expert  testimony  was  admlaalble  to  show  such  mean- 
ing. 

1  In  Buch  case  It  was  not  error  to  aubmlt  to  experta  In  Swlw  law 
certain  letters  containing  the  alleged  llbeloui  matter  and  to  ask 
them  whether  auch  letters  contained  any  averment  of  a  "^rectee 
fact"  or  of  a  "definite  act"  within  the  meaning  of  the  Bwle* 
Penal  Code,  instead  of  lnt«rrogaUng  them  by  hypothetical  qnea- 
tlona. 

t.  There  1b  an  Inherent  weakness  In  the  teetimony  of  legal  experta, 
as  to  the  interpretation  to  be  placed  on  a  foreign  statute,  whlcb 
does  not  claim  to  be  baaed  on  any  decialona  of  the  courts  of  tha 
foreign  country, 

4.  Bach  testimony,  when  competent,  1b  not  concIuBlve  on  conrt  or 
Inry,  as  the  case  may  be,  even  though  undisputed. 

i.  In  thU  BUte  it  la  held  that  a  eututs  of  llmltaUona,  when  It  baa 
tnUy  run,  takes  away  the  right  as  well  aa  the  remedy. 
[Whether  or  not  there  ie  any  presumption  that  the  law  of  a 
foreign  country  not  snhlect  to  the  constitutional  llmitatlona 
which  form  the  baals  of  such  holding,  or  of  a  country  operating 
under  the  cItII  lav,  Is  the  same  as  our  own,  not  determined.] 

1  The  question  of  what  a  foreign  law  la,  la  always  a  question  of 
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tut;  and  when  In  a  trial  bj  Jniy  a  decision  of  that  aneatton 
must  be  made  on  conflicting  oral  teatlmony  tlie  question  ghould 
be  submitted  to  the  Jury  unless  the  parties  stipulate  tbat  It  be 
decided  br  the  court. 

7.  If  such  a  stipulation  be  made,  the  trlrj  conrt  should  make  and 
file  Bi>eclflc  flndlDgs  or  conclusions  of  law  upon  the  Issuea  so  to 
be  determined  by  It,  In  order  that  the  Judgment  may  have  a 
proper  foundation.  In  thta  caae.  It  not  being  clear  that  the 
trial  court  has  found  sufficient  facte  to  warrant  the  entry  ot  a 
Judgment,  the  Judgment  entered  Is  reversed  and  the  cansa  re- 
manded with  directions  to  that  isourt  to  make  formal  flndlnga 
and  enter  Judgment  thereon  unless  of  the  opinion  that  a  new 
trial  should  be  granted. 

S.  The  ordinary  presumption.  In  case  of  a  general  verdict,  that  all 
questions  of  tact  were  resolved  In  favor  ot  the  successful  party, 
cannot  be  Indulged  where  the  court  directed  the  Jury  to  find  for 
the  plaintiff  and  left  to  them  only  the  assessment  of  the  dam- 
ages. 

9.  Sec.  8070,  Stats.  (1S98>,  which  permits  the  supreme  conrt  to  con- 
sider ezceptiona  taken  by  the  respondent  in  support  of  a  Judg- 
ment, does  not.  In  general,  apply  to  actions  tried  by  a  Jury  or, 
where  some  ot  the  issues  in  an  action  are  determined  by  the 
court,  to  that  part  ot  the  action  which  Is  tried  by  the  Jury. 
10.  A  motion  for  a  directed  verdict  by  both  parties  la  not  equivalent 
to  a  stipulation  that  all  the  Issues  be  disposed  ot  by  the  court 

Apfbal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  ChbstekA.  Fowleb,  Judge.     Reversed. 

For  tbe  appellant  there  were  briefa  by  Flanders,  Boltum, 
Fawsett  &  Bottxtm,  and  oral  argument  by  J.  O.  Flanders  and 
C.  F.  Fawsett.  They  contended,  inter  alia,  that  the  court 
was  not  bound  by  tbe  opinion  of  experts  as  to  the  meaning  and 
effect  of  foreign  statuteSj  but  these  were  questions  of  fact  for 
the  jury.  Baxter  v.  C.  &  N.  W.  R.  Co.  104  Wis.  807,  309, 
80  N.  W.  644 ;  Head  v.  Eargrave,  105  U.  S.  45 ;  Finney  v. 
Qui/,  189  IT.  S.  335,  343,  23  Sup.  Ct.  658 ;  Laing  v.  Rigney. 
160  U.  S.  531,  16  Sup.  Ct  366.  The  rule  which  prevails 
here,  that  statutes  of  limitation  extinguish  the  ri^t  and  not 
the  remedy  merely,  ia  baaed  on  the  constitutional  doctrine  of 
vested  rights,  and  is  contrary  to  the  general  rule.    Eingartner 
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V.  ni  8.  Co.  103  Wis.  373,  79  N.  W.  433;  22  Am.  &  Eng. 
Ency.  of  Law  (2d  ed.)  1385,  1386.  The  preaumptioii  that 
the  law  of  another  conntry  is  the  8Bme  as  our  own  has  no  ap- 
plication where  the  two  have  different  Bystems.  8t.  Sure  v. 
LindsfeU,  82  Wis.  346,  350,  351,  82  N.  W.  308;  Thorn  v. 
Weatherly,  60  Ark  237,  7  S.  W.  33 ;  Bain  v.  Arnold,  33  Mo. 
App.  631,  632;  LawBon,  Preeumptive  Ev.  pp.  435-439; 
JcHies,  Et.  {2d  ed.)  g  84  (83).  The  period  of  limitation  is 
governed  by  the  law  of  the  fomm.  Campbell  v.  Holt,  115 
U.  S.  620,  621,  6  Sap.  Ct.  209;  Michigan  Ins.  Banh  v.  El- 
dred,  130  U.  S.  693,  696,  9  Sup.  Ct.  690;  25  Cjc  99. 

Pratik  M.  Hoyt,  for  the  respondent,  cited,  among  other  au- 
thorities, Title  G.  £  T.  Co.  v.  Trenion  P.  Co.  56  N.  J.  Eq. 
441,  38  Atl.  422 ;  Nelson  v.  Bridport,  8  Beav.  527,  547 ;  Fin- 
ney V.  Quy,  106  Wis.  266,  265,  266,  82  N.  W.  595 ;  Hunt  v. 
Wheioell,  122  Wia.  33,  99  N.  W.  699;  Iniemaiional  H.  Co. 
V.  McAdam,  142  Wis.  114,  124  N.  W.  1042;  Mexican  Nat. 
B.  Co.  V.  Jackson,  89  Tex.  107,  33  S.  W.  857,  31  L.  R.  A. 
276 ;  St.  Louis,  I.  M.  £  S.  B.  Co.  v.  McCormick,  71  Tex.  660, 
9  S.  W.  640,  1  L.  R.  A.  804;  Ash  v.  B.  &  0.  B.  Co.  72  Md. 
144,  19  AtL  643. 

The  following  opinion  was  filed  January  30,  1912 : 

Babhes,  J.  This  is  an  action  for  libel,  based  on  two  let- 
ters written  by  the  defendant,  who  was  United  States  consul 
at  Genera,  Switzerland,  to  one  Smith,  and  in  which  ntimei> 
ons  chai^;es  derogatory  to  the  character  of  one  Louis  Hite 
were  made.  One  of  these  letters  was  written  in  December, 
1905,  and  the  other  in  January,  1906.  The  contents  of  the 
letters  were  communicated  to  Hite  in  January,  1906,  and  the 
letters  were  delivered  to  him  in  April  of  the  same  year.  This 
action  was  commenced  in  July,  1907.  Mr.  Eeene  was  a  res- 
ident of  Milwaukee  before  his  appointment  to  a  consular  of- 
fice, and  still  claima  that  city  as  his  place  of  legal  residence. 
Mr.  Hite  was  a  citizen  of  Louisville,  Kentucky,  although  at 
Vol.  149  —  14 
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one  time  he  took  Bome  steps  toward  becoming  a  citizen  of 
Switzerland.  The  trial  of  the  action  resulted  in  a  verdict  in 
favor  of  plaintiff  for  $2,000  compensatory  and  $5,000  puni- 
tory damages.  The  defendant  moved  for  judgment  notwith- 
standing the  verdict,  and,  in  the  alternative,  if  that  motion 
v/ere  denied,  for  a  new  trial  because  of  errors  committed  on 
the  triaL  The  motion  for  judgment  notwitlistanding  the  ver- 
dict was  granted,  and  from  a  judgment  in  defendant's  favor 
this  appeal  is  taken.  Plaintiff  died  after  the  verdict  was 
rendered,  and  the  executor  of  his  estate  prosecutes  this  appeal. 
The  circuit  court  awarded  the  defendant  judgment  notwith- 
standing the  verdict  because  in  its  opinion  the  action  was 
barred  by  the  Swiss  statute  of  limitations  applicable  to  such 
an  action,  and  further  because  it  was  of  the  opinion  that  such 
statute  operated  to  extinguish  the  plaintiffs  right  as  well  as 
his  remedy.  Appellant  contends  that  the  court  erred  on  both 
propositions.     If  it  erred  on  either,  the  judgment  entered  is 


Art.  303  of  the  Swiss  Penal  Code,  translated  from  the 
Trench  into  English,  reads  as  follows : 

"Every  allegation  or  imputation  of  a  precise  fact  (fati  pre- 
cis) which  injures  the  honor  or  respect  of  the  person  or  set  of 
men  to  whom  the  fact  is  charged,  or  which  might  expose  him, 
either  to  criminal  or  correctional  suits,  or  only  to  public  ha- 
tred and  contempt,  is  called  defamation." 

Art,  305  reads  as  follows :  "Every  contumelious  expression, 
term  of  contempt  or  invective  which  does  not  comprise  the 
charge  of  any  precise  fact  is  called  abusive  language." 

Art  312  reads  as  follows:  "Every  abuse  which  shall  not 
have  been  uttered  in  public  places  or  meetings,  or  which  shall 
uot  comprise  the  charge  of  a  definite  fact,  shall  not  cause  any- 
thing but  police  penalties." 

It  is  conceded  that  the  Swiss  statute  of  limitations  applica- 
ble to  art  303  above  quoted  is  three  years,  and  that  if  the  let- 
ters of  the  defendant  imputed  a  "precise  fact"  which  injured 
"the  honor  or  respect  of  the  person  or  set  of  men  to  whom  the 
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fact  is  charged,  or  which  might  expose  hiiu  either  to  cnminal 
or  correctional  suits,  or  only  to  public  hatred  and  contempt," 
the  statute  of  limitations  had  not  nut  on  the  plaintiff's  action 
at  the  time  suit  was  hrought.  On  the  other  hand,  it  is  con- 
ceded that  if  the  letters  simply  contained  abusive  laBguago 
and  did  not  charge  a  "fait  preci^'  within  the  meaning  of  said 
art.  303,  the  action  would  be  barred  after  one  year  under  the 
law  of  the  canton  of  Geneva. 

The  decision  of  the  question  depends  on  the  meaning  of  the 
words  "fait  precis,"  which  have  been  interpreted  as  meaning 
'■'precise  fact"  or  "definite  act"  If  the  words  mean  that  an 
act  must  substantially  be  charged  with  the  preciseness  and 
definiteness  that  should  be  used  in  a  criminal  pleading,  then 
it  is  apparent  that  Keene  did  not  state  a  "precise  fact"  in  his 
letters.  If  they  mean  that  the  term  should  be  interpreted 
according  to  the  ordinary  meaning  of  the  equivalent  ^English 
words,  then  it  might  well  be  that  "precise  facta"  or  "definite 
acts"  are  charged  in  the  letters  in  general  terms.  The  situ- 
ation was  one  where  expert  testimony  as  to  what  the  words 
meant  would  be  peculiarly  helpful,  because  they  might  have 
a  meaning  to  the  Swiss  or  !French  lawyer  very  different  from 
the  one  that  would  be  conveyed  to  the  American  lawyer  or 
layman  by  the  English  words  into  which  they  were  translated. 
Three  Swiss  lawyers  were  sworn  as  experts.  The  Keene  let* 
ters,  which  were  written  in  English,  were  shown  to  and  were 
read  by  them,  and  they  were  asked  to  state  whether  these  let- 
ters contained  any  averment  of  a  "precise  fact"  or  of  a  "defi- 
nite act,"  within  the  meaning  of  art  303  of  the  Smas  Penal 
Code,  and  each  answered  in  the  negative.  Xo  evidence  to  the 
contrary  was  offered.  The  evidence,  if  competent,  was  not 
conclusive,  because  the  court  or  jury  might  consider  the  Swiss 
law,  and  the  letters,  in  connection  with  this  evidence  and  reach 
an  opposite  conclusion.  But  if  the  court  was  right  in  admit- 
ting the  evidence  and  in  assuming  that  the  question  was  one 
with  which  Uie  jury  were  not  concerned,  its  conclusion  of  fact 
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thereon  Bhould  not  be  disturbed  hj  this  court  llie  meaning 
of  the  act  is  not  so  clear  that  it  con  be  Baid  that  considerable 
weight  should  not  be  accorded  to  the  testimonj  of  the  experts, 
and  we  would  be  unable  to  say  that  the  finding  of  the  trial 
court  was  against  the  dear  preponderance  of  ihe  entire  evi- 
dence. 

The  witnesses  were  asked  to  pass  upon  the  ultimate  ques- 
tion of  fact  to  be  decided  b^  the  court  or  jury,  and  it  is  said 
that  this  thej  ma^  not  do.  It  has  been  held  that  expert  evi- 
dence which  covers  the  ultimate  facts  to  be  decided  by  the 
jury  and  which  is  not  baaed  on  a  hypothetical  case  is  not  com- 
petent Baker  v.  Madison.  62  Wis.  137,  22  N.  W.  141,  588 ; 
Mmtland  V.  Gilbert  P.  Co.  »7  Wis.  476,  72  N.  W.  1124 ;  Benr 
son  V.  Superior  Mfg.  Co.  147  Wis.  20,  132  N.  W.  638.  It 
has  also  been  held  that  opinion  evidence  as  to  the  ultimate 
fact  may  be  given  by  experts  in  regard  to  matters  of  science, 
art,  or  skill  in  some  particular  calling,  when  based  on  a  hypo- 
thetical question  made  up  of  facts  that  are  not  in  dispute. 
Maitland  v.  Oilbert  P.  Co.,  supra,  pp.  476,  484;  Oreen  v. 
Ashland  W.  Co.  101  Wis.  258,  77  N.  W.  722;  Daly  v.  Mil- 
■waiukee,  108  Wis.  588,  79  N.  W.  752 ;  Innes  v.  Milwaukee, 
103  Wis.  682,  79  N".  W.  783.  We  do  not  understand  that 
these  cases  have  been  overruled  by  what  is  said  in  Lyon  v. 
Grand  Bapids,  121  Wis.  609,  99  N.  W.  311.  In  the  case  be- 
fore us  we  can  see  no  practical  difference  between  asking  the 
witnesses  to  read  the  letters  and  then  say  whether  they  contain 
a  charge  of  a  "precise  fact,"  and  calling  for  the  same  kind  of 
an  answer  to  a  hypothetical  question  which  embodied  the  facts 
stated  in  the  letters.  We  must  assume  from  the  evidence  that 
the  witnesses  were  competent  to  read  the  English  language 
as  well  as  to  understand  it  when  spoken,  and  imleas  they  could 
absorb  its  pui-port  and  meaning  through  the  ear  better  than 
through  the  eye,  no  prejudice  could  result  from  pursuing  the 
method  of  examination  which  was  followed.  Generally  speak- 
ing, it  would  be  advantageous  to  a  witness  to  be  permitted  to 
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examine  the  letters  rather  than  to  attempt  to  abeorb  their  con- 
tents while  a  hypothetical  question  was  being  read  to  him. 
So  we  conclnde  that  no  error  was  committed  in  admitting  the 
letters. 

It  may  be  remarked  in  passing  that  four  members  of  the 
court  are  of  the  opinion  that  if  the  expert  evidence  had  been 
rejected  and  the  statute  only  was  considered,  the  letters  did 
not  charge  a  "fait  prScia."  Whether  the  court  should  have 
taken  this  question  from  the  jury  will  be  discussed  later. 
There  is  no  apparent  conflict  in  the  evidence  itself,  unless 
the  parol  evidence  is  in  conilict  with  the  obvious  meaning  o£ 
the  statute.  There  was  an  inherent  weakness  in  the  parol 
testimony  in  that  none  of  tie  witnesses  claimed  that  any  Swiss 
court  had  placed  any  interpretation  on  the  meaning  of  the 
statute  we  are  considering. 

We  get  very  little  aid  from  reading  the  Swiss  statute  of 
Umitaticoi  on  the  question  whether  the  statute  destroys  the 
right  as  well  as  abolishes  the  remedy.  The  statute  as  trans- 
lated reads  as  follows : 

"An  action  for  damages  is  lost  by  limitation  after  one  year, 
dating  from  the  day  when  the  injured  party  had  knowledge 
of  the  wrong  and  of  the  person  who  is  the  author  of  it,  and  in 
every  case  after  ten  years  frtan  that  day  the  wrongful  act  was 
done. 

"If,  however,  the  injuries  result  from  a  punishable  act  sub- 
ject by  penal  legislation  to  a  limitation  of  longer  duration, 
the  same  limitation  applies  to  the  civil  action." 

This  court,  as  well  as  some  otiiers,  has  held  that  a  statute 
of  limitation  takes  away  the  right  as  well  as  the  remedy. 
EingaHner  v.  lU,  8.  Co.  103  Wis.  373,  376,  79  N.  W.  433, 
and  cases  cited.  American  courts  generally,  and  among  them 
the  supreme  court  of  the  United  States,  hold  the  contrary  rule. 
Onr  decisions  are  apparently  grounded  on  the  proposition  that 
a  right  acquired  by  such  a  statute  is  a  vested  property  right 
and  that  it  would  violate  the  "due  process"  clause  of  the  fed- 
eral constitution  to  take  away  the  right  after  it  had  accrued. 
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According  to  the  evidence  there  is  no  such  proviBioa  in  the 
Swiss  conatitutioa  or  in  the  constitution  of  the  canton  of 
Geneva.  So  it  ia  argued  by  appellant  that  no  presumption 
ahould  be  indulged  in  that  the  Swiss  law  is  like  our  own,  be- 
cause it  is  shown  that  the  reasoning  on  which  oar  decisions 
are  based  is  not  applicable  to  a  Swiss  statute.  It  is  further 
said  that  as  to  laws  of  foreign  countries  operating  under  the 
civil  law,  we  cannot  indulge  in  any  presumption  that  the  for- 
eign law  is  the  same  as  our  own,  and  the  weight  of  authority 
seems  to  be  in  favor  of  this  contention.  St.  Sure  v.  LindsfeU, 
82  Wis.  840,  350,  52  K  W.  308 ;  Lawson,  Presumptive  Ev. 
435-439 ;  Jones,  Ev.  (2d  ed.)  §§  8S,  84  (81-83)  ;  5  Ency.  of 
Ev.  819,  and  cases  cited  in  note  36. 

It  is  unnecessary  to  decide  either  of  the  two  questions  last 
suggested.  The  presumption,  if  one  exists,  is  at  best  a  mild 
one  and  not  of  any  great  value  except  where  the  proof  is  about 
evenly  balanced  or  where  there  is  no  proof  at  all.  The  word- 
ing of  the  statute  furnishes  ua  practically  no  aid  upon  the 
subject.  The  three  Swiss  lawyers  before  referred  to  testified 
in  reference  to  the  matter,  and  if  their  evidence  is  entitled  to 
credence  it  should  settle  the  question  one  way  or  the  other. 
One  of  them  testified  that  the  statute  took  away  the  remedy 
as  well  as  the  right.  Some  of  his  evidence  would  indicate 
that  he  had  no  very  clear  conception  of  the  difference  between 
right  and  remedy.  The  other  two  testified  that  the  right  wa« 
not  taken  away,  but  they  too  seemed  to  have  no  clear  idea  of 
what  counsel  were  driving  at.  The  depositions  were  taken 
on  written  interrogatories,  and  it  is  unfortunate  that  the  wit- 
nesses could  not  have  been  examined  orally.  But  in  any 
event  we  have  the  asseveration  of  one  witness  that  the  right 
was  gone  as  well  as  the  remedy  under  the  Swiss  law,  and  of 
two  who  said  that  the  contrary  was  true.  Counsel  for  appel- 
lant argue  that  the  court  reached  a  wrong  conclusion  on  this 
point,  and  we  agree  with  counsel,  because  we  think  the  court 
was  wrong  in  readiing  or  in  attempting  to  reach  any  conclu- 
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sion  upon  it  The  question  of  what  a  foreign  law  is,  is  al- 
ways a  question  of  fact  Where  the  only  proof  of  a  foreigti 
law  is  some  statute  which  has  been  offered  in  evidence,  a  num- 
ber of  courts  hold  that  its  construction  is  for  the  court  Eut 
where,  as  here,  oral  testimony  is  taken  in  which  there  is  a 
sharp  conflict  and  where  the  case  must  practically  be  decided 
upon  this  oral  testimony,  the  authorities  are  well  ni^  har- 
monious to  the  effect  that  the  disputed  question  of  fact  pre- 
sents a  jury  question  in  a  case  triable  by  a  jury,  and  not  one 
that  can  be  taken  from  the  jury  and  be  decided  by  the  court. 
This  question  is  not  argued  in  the  briefs  of  either  cotmsel,  but 
IB  directly  involved  in  the  case,  and  we  do  not  see  how  we  can 
«8cape  passing  upon  it  Story,  in  his  Conflict  of  Laws  (7th 
ed.)  §  638,  states  the  rule  as  follows : 

"The  courts  are  therefore  to  decide  what  is  the  proper  evi- 
dence of  the  laws  of  a  foreign  country;  and,  when  evidence  13 
given  of  those  laws,  the  courts  are  to  judge  of  their  applicabil- 
ity, when  proved,  to  the  case  in  hand.  .  .  .  But  when  the  evi- 
dence consists  of  parol  testimony  of  experts  as  to  the  existence 
■or  prevailing  construction  of  a  statute,  or  as  to  any  point  of 
unwritten  law,  the  jury  must  determine  what  the  foreign  law 
is,  as  in  the  case  of  any  controverted  fact  depending  upon  like 
testimony.  .  .  .  And  when  the  evidence  admitted  consists  en- 
tirely of  a  written  document,  statute,  or  judicial  opinion,  the 
■question  of  its  construction  and  effect  is  for  the  court  alone." 

The  supreme  court  of  Massachusetts,  in  Kline  v.  Baker,  99 
Mass.  253,  254,  said : 

"As  foreign  laws  can  only  be  known  so  far  as  they  are 
proved,  no  evidence  of  them  can  be  admitted  at  the  argument 
"before  this  court,  which  was  not  offered  at  the  trial  or  other- 
wise made  part  of  the  case  reserved.  .  .  ,  When  the  evidence 
consists  of  the  parol  testimony  of  experts  as  to  the  existence 
-or  prevailing  construction  of  a  statute,  or  as  to  any  point  of 
nnwritten  law,  the  jury  must  determine  what  the  foreign  law 
is,  as  in  the  case  of  any  controverted  fact  depending  upon  like 
testimony." 
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Tbe  court  in  the  above  decision  followed  &  fonner  decisioa 
in  Holman  v.  King,  1  Met.  384.  And  in  TJjford  v.  Spaidd- 
ing,  166  Mass.  65,  66,  30  N.  E.  360,  the  court  again  saye : 

"It  is  a  general  rule,  that  laws  of  other  states  must  be- 
proved  as  facts,  and  ordinarily,  in  a  trial  by  jury,  the  ques- 
tion must  be  left  to  the  jury  to  decide  as  a  fact  what  the  law 
of  another  state  is,  if  it  becomes  material  to  be  deteimined." 

To  the  same  effect  is  Ames  v.  McCamber,  124  Mass.  85. 

Without  carrying  this  opinion  to  unnecessary  length  by  in- 
dulging in  repeated  quotations,  we  call  attention  to  the  follow- 
ing additional  authorities  which  bold  that  the  evidence  here 
offered  presented  a  question  of  fact  which  the  jury  should 
have  been  permitted  to  pass  upon :  State  v.  Loolee,  7  Oreg.  54 ;. 
De  Sobry  v.  De  Loistre,  3  Har.  &  J.  191,  3  Am.  Dec.  535 ; 
Tracker  v.  Everhart,  3  Gill  &  J.  234;  Charlotte  v.  Chovteau,. 
25  ilo.  465,  475 ;  Ingraham  v.  Hart.  11  Ohio,  255  j  Dyer  v. 
Smith,  12  Conn.  384;  Moore  v.  Gwynn,  5  Ired.  (27  N.  C.) 
187;  Hooper  v.  Moore,  50  N.  C.  130,  134;  Francis  v.  Ocean 
Ins.  Co.  6  Cow.  404,  429;  5  Ency.  of  Ev.  382;  Mostyn  v. 
Fahrigas,  1  Cowp.  161,  op.  \(y  Lord  Mansfield. 

There  are  a  number  of  cases  which  hold  that  the  matter  of 
determining  the  qualifications  of  experts  or  other  questions 
bearing  on  the  competency  of  witnesses  and  evidence  must  be- 
passed  on  by  the  court,  and  that  where  the  evidence  admitted 
consisto  entirely  of  written  documents,  statutes,  or  judicial 
opinions,  the  question  of  their  construction  and  effect  is  for 
the  court  alone.  Church  v.  Huhhart,  2  Cranch,  187 ;  Ennis 
V.  Smith,  14  How.  400 ;  Owen  v.  Doyle,  15  Me.  147 ;  State  v. 
Jackson,  2  Dev.  (13  N.  C.)  563;  People  v.  Lambert,  5  Mich. 
849  ;  Bremer  v.  Freeman,  10  Moore  P.  C.  Cas.  306;  Di  Sora 
V.  Pkillipps,  10  H.  L.  Cas.  624 ;  Hooper  v.  Moore,  supra. 

Our  own  statute,  sec.  4139,  provides  that  the  existence  and 
the  tenor  or  effect  of  all  foreign  laws  may  be  proved  as  facts 
by  parol,  but  if  it  shall  appear  that  the  law  in  question  is  c<m- 
tained  in  a  written  statute  or  code,  tbe  courts  may,  in  their 
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discretion,  reject  uaj  evidence  of  sncli  law  that  ia  not  aocow 
panied  by  a  copy  thereof. 

Where,  as  here,  there  is  conflicting  parol  testimony  aa  to 
what  the  effect  of  the  Swiaa  limitation  statute  is,  and  where 
no  satisfactory  inference  can  be  drawn  from  the  statute  itself, 
we  have  found  no  case  which  does  not  hold  that  the  fact  must 
be  determined  by  the  jury,  except  Hall  v.  CosteUo,  48  N.  E. 
176.  A  number  of  cases  are  cited  by  that  court  to  sustain  its 
decision,  but  they  fail  to  do  so;  and  one  of  them,  Francis  v. 
Ocean  Ins.  Co.,  supra,  is  directly  to  the  contrary.  All  the 
authorities  hold  that  a  foreign  law  must  be  proved  aa  any  other 
fact  in  a  case,  and  when  that  proof  is  made  by  oral  testimony 
in  reference  to  which  there  is  a  conflict,  we  see  no  reason  why 
its  weight  and  credibility  should  not  be  determined  by  the 
jniy  under  proper  instructions,  like  any  other  material  fact. 
A  majority  of  the  court  is  of  the  opinion  that  there  is  no  such 
preponderance  of  the  evidence  against  the  finding  of  the  trial 
court  on  this  question,  if  there  is  any  such  finding,  that  its 
conclusion  should  be  set  aside  if  the  question  were  a  proper 
one  for  it  to  decide.  The  question  is  treated  ty  the  circuit 
judge  as  though  it  were  one  of  law  instead  of  one  of  fact  The 
verdict  was  a  general  one  in  form,  and  ordinarily  we  would 
have  to  assume  that  all  questions  of  fact  bad  been  resolved  io 
favor  of  the  successful  party.  That  assumption  cannot  be  in- 
dulged in  here,  because  the  court  directed  a  verdict  in  plaint- 
iff's favor  and  instructed  the  jury  that  a  verdict  must  be  re- 
turned for  the  plaintiff  in  some  amount  and  that  their  only 
function  in  the  ease  was  to  make  an  assessment  of  damages. 
So  the  jury  was  ezpressly  prohibited  from  passing  upon  the 
question  under  discussion.  It  follows  from  what  has  been  said 
that  the  trial  court  committed  an  error  against  the  respondent 
in  the  first  instance  in  directing  a  verdict  against  him,  because 
it  ahould  have  been  left  to  the  jury  to  say  upon  the  testimony 
offered  whether  the  Swiss  statute  of  limitation  eztinguiahed 
the  ri^t  as  well  as  the  remedy.     It  necessarily  follows  that 


;ti  by  Google 


218         SUPREME  COURT  OF  WISCONSIN.      [Ape. 
Hite  T.  Keaue,  149  Wis.  207. 

the  trial  court  oominitted  error  against  the  appellant  when  it 
ordered  indgment  for  the  defendant  notwithstanding  the  ver- 
dict In  each  instance  the  court  assumed  to  decide  what  waa 
clearlj  a  jurj  question.  Instead  of  entering  judgment  in  de- 
fendant's favor  the  court  should  have  granted  a  new  triaL 
The  judgment  must  therefore  he  reversed.  As  it  la  apparent 
that  the  plaintiff  is  not  entitled  to  judgment  on  the  verdict, 
the  circuit  court  should  order  a  new  trial.  Sec.  3071,  Stats. 
(1898). 

By  the  Court. — The  judgment  of  the  circuit  court  is  re- 
versed, and  the  cause  is  remanded  with  directions  to  the  cir- 
cuit court  to  grant  a  new  triaL 

The  respondent  moved  for  a  rehearing.  The  appellant 
moved  that  tlie  mandate  be  modified  so  as  to  direct  the  circuit 
court  to  cause  judgment  to  be  entered  upon  the  verdict. 

The  following  opinion  was  filed  April  8,  1912 : 

Babnes,  J.  The  bill  of  exceptions  in  thia  ease  contained 
the  following  colloquy  between  counsel  and  the  court : 

"Mr.  Hoyt:  We  might  just  as  well  offer  these  other  depo- 
sitions. They  relate  to  the  legal  point.  We  offer  the  deposi- 
tion of  Mr.  Privat. 

Court :  That  is  as  to  the  law  ? 

Mr.  Hoyt:  Tea. 

Court :  Mr.  Fawsett  and  Mr.  Flanders,  now  just  a  moment. 

(The  court  and  counael  thereupon  consulted  in  an  undei^ 
tone  out  of  the  hearing  of  the  reporter.) 

Mr.  Hoyt:  It  is  stipulated  that  this  question  of  the  statute 
of  limitations  and  the  evidence  is  purely  a  matter  of  law  to  be 
decided  by  the  court. 

Court :  Gentlemen  of  the  Jury — Some  matters  are  coming 
up  now  which  are  purely  matters  of  law  and  you  certainly 
would  not  be  interested  in  it  and  there  is  no  good  reason  why 
you  should  be  kept  here.  You  may  be  excused  until  tomor- 
row morning  at  half  past  9.     Please  report  at  that  time." 
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This  colloquy  was  not  printed  in  the  case,  but  it  did  con- 
tain the  following: 

"It  is  stipulated  that  the  question  of  the  statute  of  limita- 
tions and  the  evidence  about  to  be  offered  in  relation  thereto 
were  purely  matters  of  law  to  be  decided  by  the  court" 

iN'o  reference  to  the  stipulation  was  made  in  the  briefs  or 
on  the  oral  aji^ument,  and  no  assertion  was  made  that  the 
parties  had  agreed  that  some  of  tbe  issues  of  fact  should  be 
tried  by  the  court  and  the  remaining  issues  only  passed  upon 
by  the  jury.  We  had  before  us  only  what  the  reporter  heard. 
We  do  not  regard  that  part  of  the  colloquy  as  meaning  any- 
thing more  than  that  certain  questions  of  law  were  involved 
in  relation  to  the  admission  of  the  evidrace  contaitied  in  the 
depositions  which  defendant  proposed  to  offer,  and  that,  in- 
asmuch as  these  questions  would  have  to  be  decided  by  the 
court,  the  presence  of  the  jury  was  unnecessary  while  they 
were  being  passed  upon. 

However,  since  the  case  was  decided,  counsel  have  filed  a 
stipulation  in  this  court,  in  which  tiiey  recite  that  they  agreed 
that  "all  questions  whether  of  fact  or  law  involved  in  such  ia- 
Bue  [that  arising  on  the  statutes  of  limitation  which  were 
pleaded]  should  be  determined  by  the  court,"  and  we  have 
concluded  to  treat  the  same  as  part  of  the  record.  The  ap- 
pellant moved  to  modify  the  mandate  so  as  to  order  judgment 
on  the  verdict  for  the  plaintiff.  The  respondent  moved  for  a 
rehearing  because  he  conceived  that  he  was  entitled  to  an  af- 
firmance of  the  judgment,  under  the  stipulation,  on  the  de- 
cision of  the  cireuit  judge,  and  further,  because  prejudicial 
error  was  committed  against  him  on  the  trial  which  would  en- 
title him  to  a  new  trial,  and,  inasmuch  as  the  causes  of  action 
sued  on  did  not  survive,  all  right  of  action  was  lost 

The  appellant's  motion  cannot  be  granted.  We  held  in  the 
former  opinion  that  there  was  sufficient  evidence  in  the  record 
to  sustain  a  finding  by  the  trial  court  that  the  Swiss  statute 
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of  limitations  destroyed  the  right  as  veil  as  the  remedj,  and 
we  see  no  reason  for  receding  from  that  position.  The  cir- 
cuit court  has  not  made  any  findinge  of  fact  favorable  to  the 
pl&intiff  on  that  point.  The  court  submitted  nothing  to  the 
jury  except  the  assessment  of  damages.  Under  the  stipula- 
tion, it  may  be  that  no  other  question  should  have  been  sub- 
mitted. There  is  language  in  the  ohai^  whic^  would  indi- 
cate that  at  the  time  it  was  given  the  court  was  of  the  opinion 
that  the  plaintiff  was  not  barred  from  recovery  by  the  statute 
of  limitations.  There  was  nothing  to  preclude  the  court  from 
changing  its  mind  before  the  entry  of  judgment.  By  virtue 
of  the  stipulation  the  judgment  was  to  be  based  on  the  verdict 
of  the  jury  supplemented  by  the  findings  of  fact  by  the  court 
on  tbe  questions  reserved  from  the  jury  and  the  conclusions  of 
law  drawn  therefrom. 

Whether  the  court  has  found  sufficient  facts  to  warrant  the 
entry  of  a  judgment  against  the  plaintiff  is  far  from  being 
clear.  Inasmuch  as  the  issues  of  fact  were  parceled  out  be- 
tween the  court  and  the  jury,  the  court  should  have  made  spe- 
cific findings  of  fact  on  the  material  issues  which  it  was 
agreed  it  should  try.  Instead,  we  have  an  opinion  of  the 
court  covering  fifteen  pages  of  printed  matter  in  which  is  dis- 
cussed the  various  legal  questions  raised  on  the  motions  after 
verdict  and  incidentally  some  questions  of  fact.  In  that  opin- 
ion the  court  definitely  decides  that  he  is  satisfied  from  the 
evidence  that  the  one-year  statute  of  limitations  was  applica- 
ble to  the  case. 

On  the  other  question  we  have  no  finding  of  fact  The 
court  discusses  the  evidence  of  the  three  Swiss  lawyers  and 
concludes :  "I  incline  to  think  that  the  greater  weight  of  testi- 
mony as  a  whole  is  to  the  effect  that  the  Swiss  statute  extin- 
guishes the  claim  itself."  The  court  then  very  properly  con- 
siders the  statute  itself  and  concludes  that  its  wording,  in  a 
measure  at  least,  supports  the  view  that  the  right  is  extin- 
guished thereby.     The  court  then  treats  the  question  on  the 


;ti  by  Google 


JANUARY  TERM,  1912. 


Hlte  V.  Eeme,  149  Wis.  207. 


theory  that  the  evidence  does  not  satisfactorily  show  what  the 
Swiss  law  on  the  point  is,  and  proceeds  to  argue  that  the  law 
of  the  forum  should  govern,  and  that  applying  that  law  the 
ri^t  was  extinguished  as  well  as  the  remedy.  The  questions 
whether  the  law  of  the  forum  should  apply  in  any  ev^it,  and 
what  that  law  is,  are  legal  ones.  How  far  they  influenced  the 
conrt  in  reaching  its  ultimate  conclusion  we  do  not  know. 
The  question  of  what  the  foreign  law  was  in  the  instant  case 
was  one  of  fact  to  be  determined  from  a  reading  of  the  Swiss 
statute,  from  the  evidence  of  the  experts,  and  fr(nn  any  other 
competent  evidence  in  the  case.  If  this  evidence  was  such 
that  the  court  could  not  reach  a  conclusion  thereon,  then  the 
court  should  have  so  found.  The  case  might  then  have  to  be 
decided  on  certain  presumptions,  but  the  decision  of  the  cir^ 
cuit  judge  thereon  would  carry  no  such  weight  as  would  his 
conclusion  on  a  disputed  question  of  fact. 

We  think  on  the  whole  the  case  should  be  sent  back  to  the 
trial  conrt  to  make  formal  findings  of  fact  and  conclusions  of 
law  on  the  issues  submitted  to  it  for  determination.  If  these 
findings  and  conclusions  entitle  the  defendant  to  judgment, 
he  will  have  secured  what  he  desires.  If  they  are  favorable 
to  the  plaintiff,  the  defendant  is  entitled  to  have  hia  motion 
for  a  new  trial  considered  and  decided  on  the  merits.  It  has 
been  held  that  the  statute  (sec.  3070,  Stats.  1898}  which  per- 
mits this  conrt  to  consider  exceptions  taken  by  a  respondent  in 
support  of  a  judgment  applies  only  to  actions  tried  by  the 
court.  Hacker  v.  Eorlemus,  69  Wis.  280,  34  K.  W.  125. 
There  may  be  exceptions  to  this  general  rule,  but  this  case 
does  not  fall  within  them.  The  exceptions  here  urged  by  re- 
spondent relate  to  the  part  of  the  action  that  was  tried  by 
jury.  This  court  has  never  adopted  the  rule  that  a  motion 
for  a  directed  verdict  by  both  parties  is  equivalent  to  a  stipu- 
lation that  all  the  issues  therein  be  disposed  of  by  the  court, 
and  has  no  disposition  to  do  so  now.  We  have  not  passed 
upon  the  qnestioQ  whether  the  ri^t  of  action  became  extin- 
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guished  by  the  death  of  the  former  plaintiff.  That  issue  ia 
left  open  for  litigation  in  the  lower  court  in  the  event  of  a  new 
trial  being  granted. 

By  the  CotiH. — The  former  mandate  ia  modified  by  directr 
ing  the  trial  court  to  make  findings  of  fact  and  conclusions  of 
law  as  herein  indicated  and  to  enter  judgment  thereon,  unless 
of  the  opinion  that  a  new  trial  should  be  granted.  The  mo- 
tion for  a  rehearing  is  denied,  Ko  costs  are  allowed  on  either 
motion. 


LowBBT,  Respondent,  vs.  Fihklestos,  imp.,  Appellant 

Same,  Appellant,  va.  Saue,  Respondent. 

January  It— April  tS,  1912. 

JHeOt:  Co7tAitio»  auhaeqttent:  Breach:  Re-entry  Mf  ffrantor:  EguUv: 
Remedlet:  Removal  of  cloud  on  title:  Ejectment:  Agreement  for 
perionat  lervicet:  Deed  coMtrued:  Recording:  Conatrvctive  no- 
tice of  condition:  Mortgaget:  Accounting:  Appeal:  Remandinff 
cote  for  atatement  of  account. 

1.  A  KTBDtor  of  land  who  has  r»«ntered  and  la  In  actual  possenlon 

thereof  after  breacb  of  s  condition  subsaquaDt  may  maintain  an 
action  In  oqultj  to  set  aalde  the  conveyance  aa  a  cloud  on  bla 
title,  and  need  not  sue  In  ejectment 

2.  Where  a  conveyance  and  lease  were  made  subject  to  the  perform- 

ance by  the  grantee  and  lessee  of  an  agreement  to  make  certain 
payments  and  render  certain  services,  some  of  which  were  of  a 
pereonal  nature  and  founded  in-the  close  relatione  existing  be- 
tween the  partlea,  hie  death  In  the  lifetime  of  the  grantor  and 
prior  to  full  performance  of  such  personal  servlcea  entitled  the 
grantor  to  treat  the  condition  as  broken,  and  she  was  not  bound 
to  carry  out  the  contract  with  his  legal  succeesors. 

3.  The  words  "heirs,  executors,  administrators,  and  asslgna"  In  the 

habendum  clause  of  the  deed  and  lease  would  not  alter  the  case, 
where  no  such  words  appear  In  the  condition. 

4.  Where  a  substantial  part  of  the  agreement  upon  which  a  convey- 

ance  and  lease  are  made  la  the  performance  of  certain  servlcea 
to  the  grantor  during  her  natural  life,  and  the  Instrtimenta  pro- 
vide that  upon  a  failure  of  performance  at  any  time  the  grantor 
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may  declare  tli«  same  void  and  may  enter  npon  and  repossess 
the  premises,  the  asreement  will  be  treated  Id  equity  aa  a  con- 
dition subsequent,  and.  If  substantially  broken  throuEh  failure 
ol  tbe  srantee  to  perform,  the  conTeyance  and  lease  will  be  set 
aside. 

5.  In  Buch  a  case  equity  takes  Jurisdiction,  not  to  forfeit  a  title,  but 
to  qnlet  a  title  already  forfeited  for  breach  of  the  condition. 

€.  Where  a  conveyance  containing  a  condition  subsequent  Is  duly 
recorded,  such  record  Is  constructive  notice  to  a  subsequent 
mortgagee  of  the  premises,  who  can  acquire  no  greater  rights 
than  the  grantee;  and  the  same  Is  true  of  creditors  of  the 
grantee. 

7.  Where  a  grantee  of  land  subject  to  an  agreement  constituting  a 
condition  subsequent,  a  substantial  part  of  which  was  the  ren- 
dition of  personal  services,  mortgaged  the  land  and  thereafter 
died  Insolvent,  and  bis  administratrix  and  heirs  surrendered 
the  land  to  the  grantor,  the  mortgagee  was  entitled  In  equity 
to  an  accounting  aad  to  have  a  lien  upon  the  land  for  the  ex- 
cess, it  any,  of  moneys  paid  and  articles  furnished  by  such 
grantee;  over  the  rental  value  of  the  land,  together  with  inter- 
est on  the  amount  of  such  excess  paid  each  year  from  the  time 
of  payment  to  the  date  of  the  Judgment 

S.  Under  the  facta  and  circumstances  of  this  case,  such  mortgagee 
was  also  entitled  to  an  equitable  Iten  tor  the  amount  of  the  divi- 
dend she  would  have  received  had  she  filed  her  claim  against 
the  mortgagor's  estate,  she  having  declined  to  file  such  claim 
In  tbe  belief  that  her  mortgage  was  valid. 

t.  The  fact  that  tbe  amounts  expended  by  the  grantee  of  the  land 
were  paid  out  In  the  performance  of  his  agreement  would  not 
bar  his  estate  from  being  allowed  therefor  In  an  equitable  ac- 
counting, since  by  the  grantee's  deatb  the  grantor  became  en- 
titled to  a  rescission  and  restoration  to  her  former  rights.  Mor- 
gan V.  Loomia,  78  Wis.  594,  dlsUngulshed. 
10.  Upon  appeal  In  such  a  case,  this  court,  being  unable  to  ascertalH 
with  accuracy  from  the  record  the  amount  of  the  excess  of  an- 
nual payments  over  the  rental  value,  or  the  amount  due  upon 
the  mortgage  at  the  time  of  Judgment,  remands  the  case  tor  a 
statement  of  the  account  by  the  trial  court  in  accordance  with 
the  opinion  of  this  court,  to  the  end  that,  if  necessary,  addi- 
tional testimony  may  be  taken. 

Afpeaxs  from  a  j'udgment  of  the  circuit  court  for  Iowa 
coantj:  Geosgb  Cleuehtson,  Circuit  Judge.  A^rmed  on 
fiairUiff'a  appeal;  reversed  on  defendant's  appeal. 
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This  is  an  action  to  set  aside  a  deed  and  a  lease  of  real  es- 
tate executed  September  11, 1900,  by  the  plaintiff,  a  lady  then 
nearly  eighty  years  of  age  whose  husband  had  died  about  one 
year  before.  The  deed  covered  180  acres  and  the  lease  260. 
.The  conveyance  was  made  to  one  Jones  upon  certain  condi- 
tions named  in  the  deed.  Jones  died  about  eight  years  after 
the  conveyance,  insolvent,  having  before  hia  death  executed  a 
mortgage  upon  the  180  acres  deeded  to  him  to  one  Finkleston, 
who  afterwards  died  and  the  mortgage  was  assigned  to  hia 
widow.  Mary  Finkleston,  the  heirs  at  law  of  James  Jones, 
and  numerous  of  his  creditors  as  well  as  hia  administratrix 
were  made  parties  defendant.  The  defendant  Mary  Finklea- 
ton  answered  by  admissions,  denials,  and  special  matter. 

The  court  found  sul^tantially  as  follows:  That  on  and 
prior  to  the  11th  day  of  September,  1900,  plaintiff  was  the 
owner  of  the  lands  in  question  and  a  resident  of  Iowa  county, 
Wisconsin;  that  on  the  llth  day  of  September,  1900,  plaint- 
iff made  and  entered  into  an  agreement  in  writing  with  one 
James  L.  Jones,  by  the  terms  of  whidi  plaintiff  conveyed  to 
Jones  180  acres  and  leased  260  acres  during  the  natural  life 
of  the  plaintiff,  such  conveyance  and  lease  being  in  consid- 
eration of  the  payment  of  $500  in  two  semi-annual  payments 
during  the  natural  life  of  the  plaintiff,  and  also  the  delivery 
to  plaintiff  during  her  natural  life  of  certain  vegetables,  fire- 
wood, horse  feed,  and  also  the  care  of  and  hitching  up  and 
imhitching  of  a  horse  for  the  plaintiff,  and  payment  of  taxes 
assessed  upon  the  land  in  question ;  and  it  is  provided  in  such 
conveyance  and  lease  that  if  the  said  Jones,  second  party,  shall 
fail  faithfully  to  keep  all  of  the  said  covenants,  conditions, 
and  agreements,  the  instrument  shall  be  utterly  void  and  of  no 
effect,  and  plaintiff,  first  party,  shall  have  the  right  to  declare 
it  void  and  enter  upon,  use,  enjoy,  and  own  all  of  the  lands 
covered  by  such  conveyance  and  lease;  that  said  agreement 
was  executed  in  the  presence  of  two  subscribing  witnesses, 
duly  acknowledged  and  recorded  in  the  office  of  the  register  of 
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deeds  for  Iowa  county  on  the  22d  day  of  September,  1900 ; 
that  said  Jones  entered  into  posseaaion  of  the  premises  and 
remained  in  such  possession  imtil  ihe  22d  day  of  October, 
1907,  at  which  time  he  died;  that  thereafter  letters  of  admin- 
istration were  dnly  granted  to  the  defendant  Laara  E.  Jones, 
widow  of  deceased,  who  duly  qualified  aa  such  adminiatratriz ; 
that  a  lai^  number  oi  claims  were  filed  and  allowed  against 
the  estate  of  said  Jones,  deceased,  and  it  became  necessary  to  ' 
sell  the  real  estate  owned  by  said  James  L.  Jones  to  apply 
upon  such  indebtedness ;  tliat  said  James  L.  Jones,  deceased, 
left  snrrinng  him  the  defendant  Laura  £.  Jones,  his  widow, 
and  ihe  following  children,  defendants  in  this  action,  to  wit: 
Gwen  Lloyd  Jones,  Maud  Lloyd  Jones,  Scott  Lloyd  Jones, 
Charles  Lloyd  Jones,  Rebecca  Lloyd  Jonea,  Esther  Lloyd 
J<HieB,  and  Thomas  Clark  Lloyd  Jones ;  that  the  summons  and 
cfHoplaint  were  duly  serred  upon  all  defendants  and  that  none 
appeared  except  tlte  answering  defendants;  that  the  defend- 
ants herein,  except  the  widow  and  heirs  of  said  James  L. 
Jones  and  Mary  FinJcleston,  are  creditors  of  said  Jones,  whose 
sereral  claims  were  filed  and  allowed  by  the  county  court  on 
the  lOth  day  of  Norember,  1908 ;  that  said  James  L.  Jones 
failed  to  render  to  plaintiff  his  personal  service  set  fortli  in 
the  agreement  above  referred  to  and  was  in  arrears  upon  cer- 
tain payments  due  thereunder  at  the  time  of  his  death ;  that 
at  the  time  of  the  execution  of  this  agreement  plaintiff  was 
nearly  eighty  years  of  age,  living  alone  upon  the  farm  in 
qaestion;  that  her  hasband  bad  died  about  a  year  previous 
and  all  of  her  grandchildren  and  children  had  left  her;  that 
James  L.  Jones  had  been  an  intimate  friend  of  plaintiff  all 
his  life  and  had  come  to  be  regarded  almost  as  a  son,  both  by 
plaintiff  and  her  husband ;  that  plaintiff  was  anxious  to  make 
provision  for  her  declining  years,  and  to  secure  the  care  and 
attention  of  said  Jones  during  that  time,  and  to  secure  such 
care  and  attention,  and  in  consideration  of  the  love  and  affec- 
tion which  plaintiff  had  for  said  Jones,  she  and  said  Jones  ea- 
Vou  U9  — 16 
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tered  into  the  aforesaid  agreement ;  that  said  J<Hies  failed  to 
make  pa^'ments  which  fell  due  in  October,  1907 ;  that  he  did 
not  furnish  the  vegetables  agreed  to  be  fnmiBhed;  that  he 
never  took  care  of  plaintiff's  horse,  did  not  keep  her  convey- 
ance in  order,  and  did  not  hitch  up  aid  unhitdi  her  borae  as 
agreed;  that  after  the  death  of  said  Jones,  his  widow, 
Laura  E.  Jones,  who  was  administratrix  of  hia  estate,  at- 
tempted to  carry  out  the  provisioua  of  the  agreement,  but  in 
September,  1908,  surrendered  to  plaintiff  the  copy  of  said 
agreement  and  notified  plaintiS  that  it  waa  impossible  for  her 
and  her  family  to  carry  out  the  provisions  of  the  contract,  and 
that  she  as  bis  widow  and  administratrix  of  his  estate,  and  the 
heirs  at  law  of  aaid  Jones,  joined  in  such  surrender  and  there- 
upon released  and  abandoned  all  claim  to  the  land  in  question 
and  have  since  made  no  attempt  to  perform  the  conditions  of 
the  agreement ;  that  thereupon  plaintiff  entered  into  and  took 
actual  possession  of  all  of  said  lauds  under  the  provisicms  of 
said  deed  and  agreement  and  has  since  been  in  such  possession, 
and  whatever  interest  said  Jones  had  under  the  deed  reverted 
to  plaintiff  because  of  the  breach  of  the  conditions  of  the  deed, 
the  widow  of  Jones  and  heira  disclaiming  any  right  or  inter- 
est therein;  that  said  James  L.  Jones  and  Laura  E.  Jones, 
as  administratrix  of  his  estate,  occupied  said  premises  eight 
years  and  paid  to  the  plaintiff  during  that  time  under  the 
agreement  as  rent  $3,940 ;  that  Jones  permanently  improved 
the  land  by  killing  quack  grass  and  grubbing  to  the  amount  of 
$300 ;  that  hay,  oats,  and  com  were  furnished  for  plaintiff's 
horse  according  to  the  agreement  of  the  value  of  $600,  also 
firewood  TForth  about  $160,  and  said  Jones  paid  $864.78  taxes 
on  the  premises ;  that  the  fair  rental  value  of  the  premises  dur- 
ing the  time  occupied  by  Jones  and  his  administratrix  was 
$4,000;  that  said  Jonea  should  be  credited  upon  a  full  ac- 
counting with  $5,864.78  and  should  be  charged  with  $4,000, 
reasonable  rental  value  of  this  land;  that  on  January  3, 1906, 
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James  L.  Jones  and  wife  executed  to  one  I>.  J.  T'inkleston, 
husband  of  3iari/  Fii^leaton,  defendant,  a  note  for  $5,000, 
secured  by  mortgage  on  tlie  land  deeded  to  Jones ;  that  D.  J. 
Finkleston  died  about  the  same  time  as  James  L.  Jones  and 
the  defendant  Mary  Finkleston  became  the  owner  of  said  note 
and  mortgage,  no  part  of  the  principal  of  which  has  ever  been 
paid  and  no  interest  since  January  3,  1908,  and  there  is  now 
due  on  said  mortgage  and  note  to  defendant  Mary  Finkleston 
$5,000  and  interest;  that  said  mortgage  was  duly  recorded, 
but  plaintiff  had  no  knowledge  of  its  existence  until  after  the 
commencement  of  this  action;  that  there  is  no  proof  that  the 
moneys  received  by  James  L.  Jones  from  the  mortgage  loan 
were  osed  to  any  extent  for  the  benefit  of  the  plainti£F  or  to 
enable  said  Jones  to  continue  to  make  payments  to  plaintiff; 
that  the  failure  of  the  administratrix  to  ctnnply  with  the  terms 
of  the  agreement  was  not  due  to  anj  collusion  or  agreement 
between  said  administratrix  and  plaintiff  or  between  plaintiff 
and  other  persons;  that  the  plaintiff  always  r^arded  the  con- 
ditions of  the  deed  as  personal  services  to  be  rendered  by 
James  L.  Jones  and  that  she  has  never  been  willing  to  allow 
any  one  to  o(nne  in  and  take  bis  place  in  performing  the  same ; 
that  the  material  allegations  of  the  complaint  are  proven  and 
true,  and  that  the  material  all^ations  of  defendant's  answer 
are  not  established  by  the  proof. 

As  conclusions  of  law  the  court  found  that  said  agreement 
betwe^  plaintiff  and  James  L.  Jones  shoald  be  canceled,  set 
aside,  and  held  for  nai^ht;  that  each  defendant,  with  the  ex- 
ception of  Mary  Finkleston,  be  forever  barred  from  asserting 
or  having  any-  right,  title,  claim,  interest,  or  demand  In  or 
against  said  premises,  and  that  the  title  and  possession  of 
plaintiff  be  declared  legal  and  lawful;  that  defendant  Mary 
Finkleston  be  adjudged  to  have  an  equitable  lien  upon  the 
part  of  the  premises  described  in  her  mortgage  for  the  sum  of 
$1,864.78,  with  interest  at  six  per  cent,  since  the  commence- 
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ment  of  thu  action,  Febmaiy  18,  1909,  and  that  all  other 
right,  title,  or  claim  which  she  has  or  ma;  hare  against  said 
premises  be  forever  barred ;  that  plaintiff  shall  pay  tlte  Aer- 
iWa  and  clerk's  fees  in  this  action;  neither  party  to  recover 
costs  from  the  other. 

Judgment  was  entered  in  accordance  with  the  findings  of 
fact  and  conclusions  of  law,  from  which  the  defendant  Mary 
FinJcleaton  appealed.  The  plaintiff  also  appealed  from  that 
part  of  the  judgment  granting  relief  to  the  defendant  Mary 
Finkleston. 

For  the  defendant  Mary  Finlcle^on  there  were  briefs  b; 
Orotophorst,  Evans  <£  Thomas,  and  oral  argument  by  Evan  A. 
Evans. 

For  the  plaintiff  there  was  a  brief  signed  by  Speneley-Mcll- 
hon  £  Priestley  and  G.  F.  Osbom,  and  oral  argument  by  Mr. 
Osbom  and  Mr.  T.  U.  Priestley. 

The  following  opinion  was  £led  January  30, 1912 : 

KsswiN,  J.  The  facts  in  this  case,  except  in  some  minor 
detail,  are  covered  substantially  by  the  findings  of  fact  set 
forth  in  the  statement  of  the  case.  We  shall  first  treat  the 
appeal  of  die  defendant  Mary  Finklesion.  Counsel  claims 
that  the  proper  remedy  of  plaintiff  was  at  law  in  ejectment 
and  that  she  cannot  maintain  the  present  action  in  equity,  re- 
lying upon  MaOi  v.  Bloom,  130  Wis.  366,  110  N.  W.  203, 
268.  The  plaintiff  insists  that  this  point  was  waived  by  de- 
fendant. But  whether  it  was  or  not  is  of  no  consequence, 
because  plaintiff  was  in  possession  when  she  commenced  the 
action ;  therefore,  upon  well  established  principles,  her  action 
was  properly  grounded  in  equity  to  set  aside  the  conveyance 
and  lease  for  breach  of  condition  subsequent  and  remove  the 
cloud  from  plaintiff's  title. 

Defendant  further  contends  that  neither  in  an  acUon  at 
law  nor  in  equity  should  the  court  have  set  aside  the  oonvey- 
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ance,  for  the  reason  that  the  evidence  does  not  warrant  judg- 
ment in  plaintiff's  favor,  because  it  is  insisted  (1)  that  the 
contract  was  fully  carried  out  by  James  L.  Jones  during  his 
lifetime;  and  (2)  that  it  could  have  been  carried  out  by  the 
estate  for  the  benefit  of  the  estate.  But  on  the  first  point  the 
evidence  and  the  findings  of  the  court  below  as  well  are 
against  the  defendant  As  to  the  second  point,  the  condition 
subsequent  being  personal  in  its  nature  and  being  exclusively 
with  James  L.  Jones,  the  plaintiff  was  not  bound  to  carry 
out  the  contract  with  the  successors  of  Jones,  and  moreover, 
after  an  attempt  by  tlie  administratrix  to  carry  out  the  terms 
of  the  agreement,  she  concluded  she  could  not  do  bo  and  vol- 
untarily surrendered  it.  The  conveyance  was  made  on  the 
faith  of  James  L.  Jones  performing  the  conditions  named  in 
the  contract,  some  of  which  were  to  render  her  personal  serv- 
ices, and  principally  because  of  the  close  relation  existing  be- 
tween her  and  Jones.  Some  argument  is  made  by  counsel  for 
defendant  to  the  effect  that  the  terms  of'  the  condition  upon 
its  face  show  that  it  contemplated  performance  not  alone  by 
Jones,  but  "his  heirs,  e^recutors,  administrators,  and  assigns, ' 
therefore  the  contract  was  not  considered  a  personal  one.  An 
examination  of  the  contract  will  show  that  while  the  hahen- 
dvm  clause,  both  in  the  lease  and  conveyance,  contained  the 
words  "heirs,  executors,  administrators,  and  assigns,"  no  such 
words  appear  in  the  condition,  but  on  the  contrary  the  agree- 
ment as  to  performance  of  the  conditions  is  expressly  between 
plaintiff  and  James  L.  Jones,  and  he  personally  and  individ- 
ually was  bound  to  perform  such  conditions  on  his  part.  So 
there  is  nothing  whatever,  in  the  terms  of  the  instrument 
which  indicates  any  purpose  to  make  the  condition  otherwise 
than  personal. 

The  contract,  after  providing  the  conditions  to  be  per- 
formed by  Jones  personally,  provides  further  that  if  said 
Jones  shall  at  any  time  during  the  natural  life  of  the  plaintiff 
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fail  faithfully  to  keep  and  perform  it  and  all  the  said  cove- 
nanta,  conditions,  and  agreements,  then  the  instrument  shall 
be  thenceforth  utterly  void  and  of  no  effect,  and  the  plaintiff 
shall  have  the  right  to  so  declare  it  and  at  once  thereafter  en- 
ter upon,  use,  enjoy,  and  own  all  of  the  lands  and  premises  in 
the  same  manner  in  all  respects  as  if  the  instrument  had  never 
been  made.  It  appears,  therefore,  that  a  substantial  part  of 
the  consideration  was  the  agreement  od  ihe  part  of  Jones  to 
render  to  plaintiff  personal  services.  In  such  case  the  agree- 
ment will  be  treated  in  equity  as  a  condition  subsequent,  and, 
if  subetantially  brcJien  through  failure  of  the  grantee  to  per- 
form, the  conveyance  will  be  set  aside.  Wanner  v.  Wanner, 
115  Wis.  196,  91  N.  W.  671 ;  Olocke  v.  Oloche,  113  Wis.  303, 
89  N.  W.  118;  Oall  v.  GaU,  126  Wis.  390,  105  N.  W.  953. 
As  said  by  this  court  in  Olocke  v.  Olocke,  supra,  courts  of 
equity  take  jurisdiction  in  such  cases  not  to  forfeit  a  title, 
but  to  quiet  a  title  already  forfeited  for  nonperformance  of 
a  condition  subsequent,  and,  to  the  end  that  a  conditional 
grantor's  remedy  may  be  complete,  it  will  cancel  all  writings 
and  records  which  might  otherwise  be  used  presently  or  in  the 
future  to  his  prejudice.  The  question  has  so  often  been  be- 
fore this  court  that  any  extended  discussion  of  the  principle 
involved  would  seem  unnecessary.  After  it  has  been  estaly- 
lished,  as  in  this  case,  by  the  findings  of  the  court  below,  well 
supported  by  the  evidenoe,  that  the  agreement  between  the 
partiee  waa  personal  in  its  nature,  at  least  in  a  substantial 
part,  the  right  to  have  the  conveyance  set  aside  and  the  grajit(»' 
restored  as  near  as  may  be  to  her  former  ri^ts  follows. 

It  is  claimed,  however,  that  the  setting  aside  of  the  convey- 
ance operates  as  a  fraud  upon  Mary  Finkleston,  therefore  a 
court  of  equity  ought  not  to  lend  its  aid  to  plaintiff  under  the 
circumstances.  But  it  is  sufficient  to  say  in  this  n^rd  that 
the  agreement  between  plaintiff  and  Jones  was  a  matter  of 
record,  therefore  constructive  notice  to  finkleston  when  he 
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to(^  Iiifl  mortage.  He  got  no  greater  rights  by  his  mortgage 
than  Jones  had.  This  he  waa  boimd  to  know  whether  he  had 
actual  knowledge  of  the  record  of  the  instrument  between 
plaintiff  and  Jones  or  not  The  same  is  true  aa  regards  the 
creditors  of  Jones,  who  were  made  defendants,  but  who  are 
not  complaining  here.  Bishop  v.  Aldrich,  48  Wis.  619,  4 
Jf.  W.  775;  Jewell  v.  Reddingion,  67  Iowa,  92,  10  N.  W. 
306 ;  Quatman  v.  McCray,  128  Cal.  285,  60  Pac  855  j  East- 
man V.  Batchelder,  36  N.  H.  141 ;  Bidley  v.  Bidley,  87  Me. 
445,  32  AtL  1005 ;  Clinton  v.  Fhj,  10  Me.  292. 

It  is  further  contended  by  defendant  that  there  was  no 
proper  accounting,  and  that  Mary  Finkleston  should  have  a 
lien  upon  the  real  estate  in  question  for  a  larger  amount  than 
that  given  by  the  court  below,  and  counsel  suggests  that  this 
amount  should  be  increased  by  interest  on  the  excess  each 
year  between  the  amount  paid  by  Jones  and  the  amount  of 
rental  value,  and  states  that  the  amount  is  $233.09,  and  ar- 
^es  that  this  amount  was  paid  each  year  on  the  basis  that 
there  was  $733.09  paid  annually,  while  the  rental  value  was 
bnt  $500,  leaving  a  balance  in  favor  of  Jones  of  $233.09,  and 
tbat  the  owner  of  the  mortgage,  Mary  Finkleston,  is  entitled 
to  interest  on  this  balance  from  the  time  such  amoimt  was 
paid,  and  he  estimates  the  amount  due  to  be  $2,259.78  by 
the  addition  of  this  interest,  instead  of  $1,864.78  as  found  by 
the  court  We  think  the  principle  contended  for  by  counsel 
is  correct,  but  we  do  not  see  how  he  arrives  at  the  exact 
amount  of  $333.09  as  a  basis  for  interest  each  year,  beginning 
September  10,  1901.  This  conclusion  of  course  presupposes 
that  the  payments  made  each  year  by  Jones  were  identical, 
not  only  for  taxes,  but  other  items  required  to  be  furnished 
and  services  performed.  Perhaps  it  may  be  said  that,  aaide 
from  taxes,  the  other  items  paid  and  furnished,  namely,  bay. 
«ats,  com,  and  firewood,  were  the  same  each  year,  but  it  ap- 
pears frtHu  the  record  that  the  taxes  varied,  and  very  materi- 
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ally.     For  example,  the  taxes  paid,  as  appears  from  the  rec- 
ord, were  as  follows: 

IS99  f67  n 

1900  «1  M 

1901  76  90 

1902  87  72 

1903  8«  92 

1904  89  36 

1S06  143  7« 

1906  152  46 

1907  12B  94 

1908 99  72 

Aggresating (991  83 

It  seems  the  amount  of  taxes  paid,  as  found  by  the  court, 
conceded  to  be  correct  hj  counsel  for  appellant,  and  not  suffi- 
ciently excepted  to,  is  $864.78.  We  are  unable  to  understand 
the  inconsistency,  from  the  record.  But  in  any  event, 
whether  the  amount  of  taxes  paid  be  $864.78  or  $991.82,  it 
is  clear  that  the  annual  payments  would  not  be  the  same,  so 
the  appellant's  theory  of  casting  interest  on  the  sum  of 
$233.09  as  the  sum  paid  each  year  more  than  the  rental  value 
would  not  be  a  correct  method>  The  amount  of  excess  paid 
each  year  over  and  above  the  rental  value  should  be  ascer- 
tained as  near  as  may  be  and  interest  cast  upon  that  amount 
from  the  time  of  payment  to  the  date  of  the  judgment,  and 
the  aggr^;ate  of  these  several  sums  added  to  $1,864.78. 

There  is  also  another  item  which  should  be  added  to  the 
amount  of  the  Finklesion  equitable  lien,  namely,  the  percent- 
age which  she  should  have  received  had  she  filed  her  claim 
against  the  Jones  eetat«,  which  she  declined  to  do  believing 
her  mortgage  to  be  valid.  The  percentage  paid  to  creditors 
on  claims  filed,  as  appears  from  the  record,  was  between  thirty 
and  thirty-one  per  cent.  It  is  obvious,  however,  that  had  the 
Fitikleston  claim  under  the  mortgage  been  filed  the  percentage 
would  have  been  reduced,  and  of  course  she  would  only  be  en- 
titled to  such  reduced  percentage,  because  her  claim  would  in- 
crease the  liabilities,  thereby  reducing  the  percentage.     We 
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hare  been  uiubLe  to  discover  from  the  record  what  interest 
the  FijUtUston  claim  bore,  therefore  cannot  determine  the 
amount  due  upon  the  mortgage  at  the  time  of  judgment  But 
whatever  that  amount  ma7  be,  it  waa  entitled  to  be  filed 
against  the  estate  and  participate  with  other  claims  filed. 
Notwithstanding  that  it  was  not  filed,  and  in  view  of  the  facts 
in  this  case  on  this  equitable  accounting,  such  amount  should 
be  charged  against  the  land  in  question.  In  view  of  the  con- 
dition of  the  record,  we  deem  it  beat  to  remit  the  case  for  a 
statement  of  the  account  by  the  court  below  in  accordance 
with  this  opinion,  to  the  end  that^  if  necessary,  additional  tes- 
timony may  be  taken. 

It  is  further  claimed  by  counael  that  the  finding  of  $300  for 
permanent  improranents  was  not  suiBcient  and  that  the 
amoont  should  be  larger.  But  we  think  this  finding  must 
stand,  not  only  because  it  is  supported  by  the  evidence,  but 
becanse  there  is  no  sufficient  exception  to  it. 

On  the  plaintiff's  appeal  it  is  insisted  that  the  amount  for 
which  Mary  Finkleaton  is  given  an  eqaitaUe  lieu  is  too  large, 
and  that  the  credits  allowed  to  Jones,  aggr^;ating  $5,664.78, 
should  not  have  been  allowed,  with  the  exception  of  the  $300 
for  permanent  improvements.  This  contention  is  based  upon 
the  idea  that,  since  Jones  paid  these  amounts  in  carrying  out 
his  contract,  he  is  not  entitled  to  credit  for  them  after  termi- 
nation of  the  contract,  and  this  upon  the  ground  that  he  had 
not  kept  his  contract,  therefore  could  not  be  allowed  for 
amounts  paid  daring  the  performance  of  it  and  before  breach 
by  him.  The  plaintiff's  contention  is  based  upon  Morgan  v. 
Loomia,  78  Wis.  684,  48  N.  W.  109,  which  counsel  claims  is 
directly  in  point  We  cannot  think,  however,  that  that  case 
is  controlling.  There  the  breach  was  wholly  by  the  grantee, 
while  in  the  case  before  us  the  death  of  Jones  entitled  plaintiff 
to  rescissiim  and  restoration  to  her  former  rights,  therefore 
no  reason  is  apparent  why  in  an  eqiiitable  accounting,  onder 
the  circumstances  of  the  case,  the  Jones  estate  should  not  be 
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credited  with  the  amounta  paid  out  onder  the  contract  in  ques- 
tion. We  therefore  hold  that  the  judgment  should  be  modi- 
fied on  the  defendant's  appeal  hj  giving  the  defendant  Mary 
FinkUston  an  equitable  lien  upon  the  land  for  the  same  pei^ 
centage  on  the  amount  due  on  her  mortgage  at  date  of  judg- 
ment that  the  general  creditors  would  have  receiyed  on  their 
claims  had  her  claim  been  filed ;  also  the  difference  between 
the  rental  value  of  the  land,  $4,000,  and  the  amount  paid 
under  the  conveyance,  together  with  interest  on  the  excess 
paid  each  year  over  amount  received  such  year  from  time  of 
payment  to  date  of  the  judgment  below. 

By  the  Court. — The  judgment  of  the  court  below  is  af- 
firmed on  plaintiff's  appeal  and  reversed  on  defendant's  ap- 
peal, and  the  cause  remanded  with  directions  to  the  court  be- 
low to  award  the  defendant  Mary  Firtkleaton  an  equitable  lien 
for  the  amount  which  may  be  found  due  upon  a  proper  ac- 
counting as  indicated  in  this  opinion. 

Upon  a  motion  by  the  plaintiff  for  a  rehearing  there  was  a 
brief  by  T.  M.  Priestley  and  O.  P.  O^om  in  support  of  the 
motion,  and  a  brief  by  Orotophorst,  Evana  £  Thomas  in  op- 
position  thereto. 

The  motion  waa  denied  April  28,  1912. 
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Pizzo,  Administrator,  Respondent,  vs.  Wieicakit  and  another, 
imp.,  Appellanta. 

Fetruary  1— April  23,  1912. 

SegHffenee:  Vnlavifiil  acU:  Bale  of  toy  plttot:  Death  of  titer:  hiabO- 
ity  of  wholetater:  Intervening  acti:  JYoximate  cavte. 

1.  Oils  who  does  ui  unlawful  act  knowing,  or  wltb  rMUOsalde 

Sronnd  to  bolleve,  that  it  ma?  protwblr  result.  In  the  natural 
cooTM  of  eventa,  In  causing  Injury  to  lotne  human  being  and 
regardless  of  whether  It  does  or  not,  la  liable  In  legal  damages 
for  the  consequences,  thongh  directly  brought  about  by  the  acts 
of  other  persons  intervening,  set  In  motion  by  the  first  unlaw- 
ful act.  and  racardlees  of  such  Interveners  having  acted  with 
such  knowledge  as  to  be  likewise  liable. 

2.  Under  the  above  rule,  wholesalers  In  this  state  who  sold  a  toy 

pistol  to  retailers  are  liable  In  damages  for  the  death  at  a  boy 
caused  by  hla  using  the  pistol  after  buying  tt  In  this  state  from 
the  retailers,  the  sale  ol  such  pistol  being  a  criminal  oftense 
under  sec.  4397a,  Stats.  (1S9S). 

Appeai.  from  an  mrder  of  the  circuit  court  for  Dane  county : 
E.  Rat  Steveks,  Circuit  Judge.     Affirmed, 

Action  against  wholesalers  and  retailers  for  damages  caused 
by  putting  on  the  market  and  selling  to  the  intestate,  a  boy 
about  eleven  years  of  age,  a  toy  pistol,  whereby  he  came  to  his 
death. 

In  the  complaint,  by  appropriate  allegations,  this  was 
stated:  Defendants,  Wiemann  &  Muench,  wholesale  dealers, 
sold  a  toy  pistol,  with  other  like  articles,  to  the  other  defend- 
ants, who  were  retail  dealers,  for  the  purpose  of  supplying 
the  trade  with  such  goods.  The  retailers,  pursuant  thereto, 
placed  said  articles  on  sale  and  sold  one  to  the  intestate.  In 
using  it  he  came  to  his  death.  Both  of  such  sales  were  made 
in  and  by  residents  of  this  state,  and  the  consequences  stated 
happened  therein.  Sales  of  such  character  are  expressly  pro- 
hibited by  statute  and  punishable  by  imprisonment  in  the 
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coimty  jail,  not  more  tiian  six  months,  or  fine,  not  ezoeeding 
$100,  or  both.  The  particular  sale  was  made  witli  full  knowl- 
edge of  the  dangerous  character  of  the  article. 

The  facts  were  set  forth  in  one  cause  of  action,  grounding 
the  claim  of  liability  on  an  executed  combination  of  whole- 
salers and  retailers  to  work  off  to  customers  for  use,  toy  pistola 
in  violation  of  the  statute,  and  in  a  second  cause  of  action, 
grounding  the  claim  of  liability  on  t^e  article  sold  being  to 
die  knowledge  of  defendants  inherently  dangerous. 

There  was  a  general  demurrer  to  the  complaint  by  Wie- 
mann  &  Kuench  which  was  overruled.     They  appealed. 

Por  the  appellants  there  was  a  brief  t^  Olin  <£  Bviler,  and 
oral  argument  by  W.  B.  Cvxkeet.  They  cited  Cvrtin  v.  Som- 
erset, 140  Pa.  St.  TO,  21  AtL  244;  First  Presbyterian  Cong. 
V.  Smith,  163  Pa.  St.  661,  30  Ad.  279  j  Losee  v.  Clute,  SI 
N.  T.  494,  496;  McCaffrey  v.  Mas^erg  £  0.  Mfg.  Co.  23 
R  I.  381,  50  AtL  661,  653;  Bragdon  v.  Perkins-Camphell 
Co.  87  Fed.  109,  113;  Brown  v.  C,  M.  &  St.  P.  E.  Co.  54 
Wis.  342,  359,  11  K  W.  356,  911 ;  Cole  v.  German  S.  &  L. 
Soc.  124  Fed.  113,  63  L.  K.  A.  416,  422;  Insuraaee  Co.  v. 
Tweed,  7  Wall.  44,  52 ;  BeUrUo  v.  Columbia  C.  Co.  188  Mass. 
430,  74  N.  E.  654 ;  Fishbum  v.  B.  &  N.  W.  B.  Go.  127  Iowa, 
483,  98  N.  W.  380;  Mo.  Pac.  B.  Co.  v.  Coltmbia.  65  Kan. 
390,  69  Pac  338,  341;  Washington  v.  B.  &  0.  B.  Go.  17 
W.  Va.  190;  Fawcett  v.  Railway  Co.  24  W.  Va.  765; 
Schwartz  v.  ShuU,  45  W.  Va.  405,  31  S.  E.  914,  917 ;  Ship- 
pers C.  &  W.  Co.  V.  Davidson,  35  Tex.  Civ.  App.  658,  80 
S.  W.  1033 ;  Terminal  E.  Asso.  v.  Larkins,  112  la  App.  366, 
370 ;  Peoria  v.  Adams,  72  111.  App.  662,  672 ;  Andrews  <£  Co. 
V.  Kinsel,  114  Ga.  390,  40  S.  E.  300 ;  Pittsburg  B.  Co.  v. 
Horton,  87  Ark.  576,  113  S.  W.  647,  18  L.  R.  A.  s.  a.  905, 
907;  Holmes  v.  Delaware  &  H.  Co.  128  App.  Div.  24,  112 
N.  T.  Supp.  421,  422;  Carter  v.  Towne,  103  Mass.  507;  Ar- 
kansas T.  T.  Go.  V.  Mcllroy,  97  Ark.  160,  133  S.  W.  816, 
619iLutz  V.  A.  &  P.  B.  Co.  8  IS".  Mex.  496,  30  Pac  912, 16 
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I.  B.  A.  819,  827,  829;  Claypool  v.  Wigmore,  34  Ind.  App. 
35,  ri  N.  E.  509,  510,  511 ;  I  Thomp  Comnj.  on  Neg.  §  49 ; 
Thomp.  Comm.  oB  Keg.  (WMte  Supp.)  §  64;  and  other  an- 
thoritiee. 

Elmore  T.  Elver,  for  the  reepondent,  cited,  among  other 
cases,  Ev(mi ».  Waile,  83  Wis.  286,  288,  53  N.  W.  445 ;  Her- 
foil ».  Wylie,  115  Wis.  605,  608,  92  N.  W.  245,  96  Am.  St. 
Sep.  963;  KhtU  v.  2f.  C.  FotUr  L.  Co.  9T  Wis.  641,  645,  73 
N.  W.  663;  Siaffitrd  v.  Chippetm  VtOUy  E.  B.  Co.  110  Wis. 
331,  358,  85  N.  W.  1036 ;  Sharon  v.  Winnebago  F.  Mfg.  Co. 
141  Wis.  186,  188,  124  N.  W.  290 ;  Binford  v.  Johnston,  82 
Ind.  426,  42  Am.  Sep.  508,  612 ;  1  Sutherland,  Dam.  (2d 
ed.)  36 ;  Hashrouck  v.  Amumr  *  Co.  139  Wis.  357,  366,  121 
If.  W.  167,  23  L.  E.  A.  u.  a.  876 ;  Waiert-Pierce  Oil  Co.  v. 
Dieelma,  212  V.  S.  159,  29  Sup.  Ct.  270,  53  L.  Ed.  463; 
Clement  r.  Oroehs  &  Co.  148  Mich.  293,  111  N.  W.  746,  10 
L.  R.  A.  w.  8.  588 ;  Wellington  v.  Downer  E.  0.  Co.  104  Mass. 
64;  BtomeU  v.  Standard  OH  Co.  139  Mich.  18,  102  N.  W. 
227;  Poland  u.  EarhaH,  70  lova,  286,  30  N.  W.  637;  Ives 
V.  Welden,  114  Iowa,  476,  87  N.  W.  408,  64  L.  R  A.  854; 
Driscott  V.  Anie-Chalmert  Co.  144  Wis.  461, 129  N.  W.  401 ; 
Olettler  v.  Sheboygan  h.,  P.  £  B.  Co.  130  Wis.  137,  109  N. 
W.  973 ;  29  Cyc  565 ;  Eeeleg  v.  ft  N.  B.  Co.  139  Wis.  448, 
461,  121  H.  W.  157;  MOwaukee  £  St.  P.  B.  Co.  v.  Kellogg, 
94  U.  S.  469,  24  L.  Ed.  256 ;  Sparks  v.  Wis.  Cent.  S.  Co.  139 
Wis.  108,  120  N.  W.  868 ;  Cleveland,  C,  O.  &  St.  L.  S.  Co. 
V.  Patterson,  37  Ind.  App.  617,  623,  76  N.  E.  857 ;  Powers  v. 
Earhw,  63  Mich.  507, 19  N.  W.  257,  61  Am.  Kep.  164 ;  Dim- 
lap  V.  Wagner,  85  Ind.  629;  Weick  v.  Lander,  75  HI.  03; 
Lane  v.  Atlantic  Works,  111  Mass.  136. 

The  following  opinion  was  filed  February  20, 1912 : 

Tli*TwtTT*T.T.,  J.  The  appeal  presents  for  solution  this  ques- 
tion: In  ease  of  an  article  being  regarded  by  the  kwmaldng 
power  so  inherently  dangerous  to  human  safety  that  the  pub- 
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lie  welfare  requires  the  sale  thereof  in  this  Btate  to  be  prohib- 
ited, and  tbe  eame  ie  hj  written  law  so  dealt  with ;  violations 
of  the  statute  being  made  crimiDal  and  subject  to  severe  pun- 
ishment, and  of  a  wholesaler  in  this  state  nevertlieless  selling 
anch  articles  to  another  to  be  sold,  or  knowing  that  he  will 
probably  offer  them  for  sale,  at  retail  herein,  and  of  such  ar- 
ticles being  so  offered,  in  consequence  of  which  one  ia  pur- 
chased bj  a  per8(Hi  who  in  using  it  is  injured  and  loses  his 
life  tbrou^  the  danger  the  law  was  designed  to  prevent, — 
does  a  caiise  of  action  thereby  accrue  to  the  personal  repre- 
sentative of  the  deceased  for  the  benefit  of  those  entitled  under 
the  law  to  compensation  for  danuiges  caused  to  them  by  snch 
premature  death  ? 

The  question,  it  wiU  be  noted,  is  carefully  fenced  about  so 
as  to  be  accurately  tested  by  established  principles.  It  does 
not  present  anything  new.  It  does  not  call  for  evea  a  novel 
extensicn  of  an  old  principle  to  a  new  situation.  The  propo- 
sition is  clear-cut  and  plain,  and  so  ie  the  principle  of  law  gov- 
erning it.  To  appreciate  that,  due  significance  must  be  given 
to  these  features:  (a)  The  legislative  policy,  in  the  interest 
of  public  welfare,  preventing  the  sale  of  such  articles;  (b)  Ac- 
tual or  presumed  knowledge  of  the  prohibition ;  (c)  V"i<Jn- 
ti<m  of  law  by  the  wholesaler,  knowing  the  probable  neeeseary 
effect  may  be  to  cause  subsequent  violations  by  the  retailers, 
creating  tbe  danger  tbe  law  was  designed  to  prevent ;  in  the 
whole,  violation  of  law  knowing,  or  having  reasonable  ground 
for  knowing  snch  violation  to  be  the  commencement  of  a  chain 
of  circumstances  liable  to  eventuate  in  tJie  prohibited  and 
dangerous  article  reaching  individual  users,  contrary  to  law, 
to  their  injury. 

With  the  special  features  of  the  proposition  significantly 
in  view,  it  will  be  seen  that  it  is  emphatically  ruled  in  the 
affirmative  by  the  logic  of  Hasbrouck  v.  Armour  &  Co.  139 
Wis.  357,  121  N.  W.  157,  and,  directly,  by  many  adjudicar 
tions  of  courts  of  high  repute  elsewhere,  which  are  amply  rep- 
resented by  citations  in  the  briefs  of  counsel.     Watera-Pieree 
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Oil  Co.  V.  Deselms.  212  U.  &  159,  29  Sup.  Ct.  270;  Stou-eU 
V.  Standard  Oil  Co.  139  Mich.  18,  102  N.  W.  227 ;  Skinn  v. 
Beutier,  135  Mich-  57,  97  N.  W.  152;  Clement  v.  Crosby  & 
Co.  148  Mich.  298,  111  N.  W.  745. 

Hanj  authorities  are  referred  to  on  both  sides  which  do  not 
fit  the  case  at  all  points.  The  case  is  not  oae  on  contract,  nor 
even  for  ordinary  negligence,  where  the  doctrine  of  super- 
vening fault  applies,  nor  one  where  the  article  was  not  dan- 
gerous in  itself,  or  one  where  the  article  was  dangerous  to  the 
knowledge  of  the  wholesaler,  but  not  to  that  of  the  retailer, 
or  the  danger  was  known  to  both,  but  not  to  the  person  in- 
jured. This  19  a  case  where  the  placing  of  the  article  on  the 
market  was  condemned  by  law,  and  absolutely  prohibited  for 
the  very  purpose  of  preventing  opportunity  for  its  purchase 
and  use,  regardless  of  the  knowledge  by  the  user,  of  the  dan- 
ger. It  was  a  criminal  act  It  was,  to  all  intents  and  pur- 
poses, an  act  done  regardless  of  human  safety  and  human  life. 
The  original  sale  was  the  initiating  cause  to  which  all  others 
tied  naturally  in  proximate  relation.  The  nature  of  the 
wrongfuJ  act  was  such  that  contributing  negligence  on  the 
part  of  the  last  purchaser  is  immaterial  to  either  criminal  or 
civil  liability  of  the  sellers.  The  rule  applies,  that  <aie  who 
does  an  unlawful  act,  knowing  or  with  reasonable  ground  to 
believe  that  it  may  probably  result,  in  the  natural  course  of 
events,  in  causing  injury  to  some  human  being,  and  regard- 
less of  whether  it  does  or  not,  is  liable  in  legal  damages  for 
the  consequences,  tiiough  directly  brought  about  by  the  inter- 
veners set  in  motion  by  the  first  wrongful  act,  and  regardless 
of  such  interveners  having  acted  with  such  knowledge  as  to  be 
likewise  liable. 

It  foUowB  that  the  complaint  states  a  good  cause  of  action, 
the  demurrer  was  properly  overruled,  and  the  order  appealed 
from  must  be  affirmed. 

By  the  Court. — So  ordered. 

A  motion  for  a  rehearing  was  denied  April  23,  1912. 
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Ohakbok,  Beapondent,  ts.  Noatewsstebit  Fuei.  Oohpart, 
Appellant 

Febnitav  »-AprtI  13,  IBlt. 

Matter  and  $ervant:  Infury:  Segliaence:  Fellow-iervanU :  Leavino 
emplovment;  Btoppinff  to  rett:  OontHbutom  negligence:  Bettle- 
ment:  Releiue  of  claim:  ReiciMlon;  JfentoJ  incompeiency.-  Vol- 
ttntary  payment  to  wife  of  Injured  person. 

1.  Hembera  of  m  carpenter's  repair  gt^g  engaged  In  making  repairs 

and  changea  on  the  premise!  of  tbe  master.  In  tho  discharge  ot 
th«  tatter's  dat7  to  provide  a  safe  place  to  vork,  are  not  fsl- 
low-servants  with  ordinary  employeea  who  are  simply  employed 
to  carry  on  tbe  employer's  business. 

2.  I(  a  serrant  Tolmitarlly  and  unnecessarily  leaves  his  employment 

and  assumes  a  position  ot  peril  merely  tor  his  own  pleasure  or 
convenience  he  ceases  to  be  an  employee  (or  the  time  being  and 
becomes  either  a  trespasser  or  at  bsst  a  mere  licensee. 

3.  But  a  workman  employed  In  hard  physical  labor  who,  while  stop- 

ping for  a  moment's  respite  of  the  ordinary  and  usual  nature, 
steps  a  lew  teet  from  bis  line  of  travel,  is  not  thereby  divested 
ot  his  character  as  an  employee. 

4.  Plalntlfl,  a  member  ol  a  gang  of  carpenters  who  were  repairing 

defendant's  coal  dock,  was  required,  in  the  performance  ot  his 
duties,  to  cross  a  plattorm  underneath  a  rig  upon  which  a  sua- 
poided  clam-shell  bucket  was  operated.  His  line  of  travel 
crossed  the  path  of  the  bucket  at  right  angles.  In  one  of  bis 
trips  across  this  platform  be  stopped  a  minute  or  two  to  rest 
and  had  stepped  to  the  edge  of  the  platform,  about  eight  feet 
from  his  line  of  travel,  and  was  looking  down  upon  a  vessel  at 
the  dock,  when  the  bucket,  which  had  been  started  without 
warning,  swept  him  oK  the  platform,  injuring  him  severely. 
Eeli,  that  the  Jury  were  JustfQed  in  finding  that  defendant's 
failure  to  give  warning  before  starting  the  bucket  constituted 
a  want  of  ordinary  care,  and  that  plaintiff  was  not  guilty  of  con- 
tributory negligence  in  stopping  upon  the  platform  as  be  did. 
B,  One  who  baa  received  money  or  property  In  settlement  ot  a  dis- 
puted claim  and  given  a  release  cannot  maintain  an  action  at 
law  on  the  claim  without  rescinding  the  contract  of  settlement 
tor  some  legal  cause  and  returning  or  ottering  to  return  the 
consideration  received. 
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<.  Wbera,  at  a  time  vhen  an  Injured  employM  vaa  Incompetent  to 
act,  the  employer  eecared  a  release  signed  by  the  employee's 
wife  and  by  the  employee  himself  with  a  mark,  and  turned  over 
to  the  wife  a  che<^  in  settlement  of  the  claim  for  the  Injury, 
and  the  wife  need  the  proceeds  of  the  check  without  her  hus- 
band's knowledge  or  consent,  the  transaction  constituted  a  vol- 
nstary  payment  to  the  wife  without  the  husband's  knowledge, 
rather  than  a  settlement  and  release  of  the  claim;  and  the  rule 
above  stated  as  to  rescission  Is  Inapplicable. 

Apfsai.  £rom  a  judgment  of  the  einmit  court  for  Donglaa 
county:  E.  W.  HxLUS,  Judge.    Affirmed. 

Action  for  personal  injuriee  suffered  hy  plaistiff  while  at 
work  upon  defendant's  ooal  dock  at  Washburn,  Wisconain, 
Hrj  27, 190?.  He  was  a  common  laborer  oigaged  in  helping 
a  gang  of  carpenters  in  making  extensive  repairs  upon  the 
dock  at  the  time  of  the  injury.  The  dock  is  used  for  unload- 
ing coal  from  la^  vessels.  Along  the  face  of  the  dock  and 
near  the  edge  are  a  considerable  number  of  frame  structures, 
called  unloading  rigs,  and  by  means  of  them  clam  shells  or 
buckets,  suspended  from  a  carriage,  are  run  out  over  the  boats 
on  a  horizontal  boom,  lowered  down  into  the  hold  of  the  Tea- 
sel, and  then  raised  to  the  boom  and  run  back  through  the 
framework  of  the  unloading  rig  and  emptied  in  the  yard  at  the 
proper  place  on  the  shore  side  of  the  rig.  The  clam  is  then 
brou^t  forward,  suspended  from  its  carriage  which  -  runs 
upon  the  boom,  and  the  operation  repeated.  Each  clam  is 
operated  by  a  hoiater,  who  is  stationed  in  a  hoisting  shanty 
placed  on  the  superstructure  of  the  rig,  and  he,  by  means  of 
levers,  runs  the  claih  backwards  and  forwards,  and  raises, 
lowers,  and  dumps  it.  The  tmloading  rigs  are  side  by  side, 
and  really  form  one  long  continuous  open  framework  nearly 
or  quite  forty  feet  high  over  all,  but  each  clam  shell  and  bo<Hn 
is  operated  by  itself  and  by  one  hoister.  The  hoister*s  shanty 
is  about  twenty  feet  above  the  dock,  and  has  windows  towards 
the  water  and  towards  the  side  and  rear  of  the  dock.  When 
the  clam  shell  is  at  rest  and  not  in  use  it  hangs  suspended 
Vol.  1«— 16 
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from  its  carriage  at  about  the  level  of  the  floor  of  the  shanty 
and  some  sixteen  feet  back  from  the  harbor  face  of  the  rig. 
When  the  holster  brings  it  into  operation  it  moves  rapidlv 
forward,  practical);  in  a  horizontal  line,  through  an  open 
space  in  the  rig  structure  and  at  a  distance  of  a  few  feet  from 
the  bolster's  shant;,  and  passes  out  from  the  harbor  face  of 
the  rig  far  enough  so  that  it  can  be  lowered  into  one  of  the 
hatchways  of  a  vessel  lying  at  the  dock.  In  passing  throu^ 
the  rig  structure  it  passes  three  or  four  feet  above  a  platform 
or  covered  space  some  twelve  feet  or  more  square.  This  space 
is  from  time  to  time  used  as  a  passageway  by  the  defendant's 
employees  as  they  find  it  necessary  to  pass  from  one  rig  to 
another. 

On  the  morning  of  the  accident  the  plaintiff  was  directed 
to  carry  some  planks  to  the  carpenter  gang,  which  was  mak- 
ing repairs  on  the  upper  part  of  rig  No.  3.  The  rig  on  which 
the  accident  happened  was  rig  No.  4  and  was  located  between 
Nos.  3  and  5,  all  being  really  a  part  of  the  same  general  struc- 
ture. The  plaintiff  took  a  plank  and  went  up  an  open  stair^ 
way  between  rigs  Nos.  5  and  i  and  reached  the  platform  or 
landing  above  referred  to  on  rig  No.  4.  Crossing  this  plat- 
form near  the  rear  part  thereof  and  passing  near  the  bolster's 
slianty,  he  reached  another  ladder  at  the  rear  of  rig  No.  4, 
which  he  climbed  and  thus  reached  die  upper  part  of  the 
ittnicture  on  rig  No.  3.  Here  he  put  down  his  plank  and  re- 
turned by  the  same  route  to  get  another  plank.  He  passed 
the  hoister's  shanty  on  rig  No.  4  on  his  return  trip  and 
reached  the  platform  safely.  The  hoister  saw  him  pass  bis 
door  just  before  reaching  the  platform.  When  he  reached 
the  platform  he  testifies  that  he  started  to  walk  straight  across 
it  (practically  at  right  angles  with  the  path  of  the  clam  shell 
when  in  operation),  and  that  the  clam  shell  was  started  at 
that  moment  by  the  hoister  and  swept  across  the  platform, 
knocking  him  down  and  carrying  him  over  the  edge,  where 
he  fell  to  the  vessel  below  and  received  very  serious  injuries. 
Here  the  plaintiff  is  contradicted  by  several  witnesses,  who 
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testified  to  the  effect  tiiat  when  be  reached  the  platform  he- 
advanced  about  eight  feet  to  the  edge  thereof,  facing  the  har- 
bor, and  stood  there  for  &  short  space  of  time,  with  hia  hand 
against  the  hoister's  shantj,  looking  down  at  the  vessel  below, 
and  that  the  clam  abell  struck  him  while  in  that  position. 
The  hoister  testified  that  it  was  two  or  three  minntea  after 
the  plaintiff  passed  the  shantj  before  he  started  the  dam  shell. 
It  is  undisputed  that  tiie  clam  shell  was  started  without  warn- 
ing and  that  this  was  the  firBt  trip  which  it  had  made  that 
nioming,  also  that  the  plaintiff's  duty  did  not  call  him  to  the 
edge  of  the  platform. 

Some  weeks  after  the  accident  a  settlement  was  made  with 
the  plaintiff,  and  the  sum  of  $280  paid  and  a  release  signed 
hj  him.  The  plaintiff  claimed,  however,  that  he  was  men- 
tally incompetent  to  make  any  settlement;  that  he  received 
no  money  himself,  but  that  the  money  was  received  by  his 
wife  and  spent  without  his  knowledge  or  authority ;  that  he 
was  insolvent  and  unable  to  return  the  money,  but  desired 
that  it  mig^t  be  credited  on  any  verdict  which  he  might  ob- 
tain.    The  jury  returned  the  following  special  verdict: 

"(1)  Was  the  plaintiff,  at  the  time  he  was  struck  by  the 
clam,  walking  across  platform  4  from  stairway  to  stairway  i 
A.  No. 

"(2)  Was  the  plaintiff,  at  the  time  he  was  struck  by  the 
clam,  standing  near  the  edge  of  platform  4  facing  toward  the 
water?    A.  Yes. 

"(3)  Was  the  defendant  guilty  of  want  of  ordinary  care  on 
the  morning  in  question  in  starting  the  clam  without  giving 
any  warning  or  signal  to  carpenters  or  their  helpers,  who 
might  be  crossing  platform  4  in  connection  with  their  work  ? 
A.  Yes. 

"(4)  If  you  answer  'Yes'  to  question  3,  then  answer  this: 
Was  the  want  of  ordinary  care  found  by  your  answer  to  ques- 
tion 3  the  proximate  cause  of  plaintiff's  injury?     A.  Yes. 

"(5)  Did  the  plaintiff  fail  to  exercise  ordinary  care  for  hia 
own  safety,  which  contributed  proximately  to  his  injury  ? 
A.  No. 

"(6)  Did  the  plaintiff,  at  the  time  he  came  from  above  to 
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platform  4,  immediately  before  his  accident,  know  that  the 
work  was  about  to  start  on  rig  number  41     A.  No. 

"(7)  Would  a  person  of  ordinary  intelligence  and  prudence 
under  the  circumstances  surrounding  plaintiff  when  be  ar- 
rired  at  platform  4,  and  possessed  at  tiiat  time  of  the  same 
knowledge  and  experience  of  the  previous  operations  upon 
said  dock  that  plaintiff  possessed,  in  the  e^rcise  of  ordinary 
care,  have  onderstood  that  work  waa  about  to  start  upon  rig  4 1 
A.  No. 

"(8)  If  you  answer  question  niunber  2  Tes,'  then  answer 
this:  Would  plaintiff  have  been  struck  by  the  clam  and  in- 
jured had  he  not  been  standing  at  the  edge  of  the  platform 
facing  the  water  1     A.  Yes. 

"(9)  Did  the  starting  of  the  dam  in  motion  from  a  station- 
ery position  on  the  runway  make  sufiScient  noise  to  be  heard 
by  persona  within  or  near  the  line  of  the  clam's  travel  for  a 
distance  of  fifty  feet  or  morot    A.  Yea. 

"(10)  Was  ihe  plaintiff  on  July  9,  1907,  mentally  compe- 
tent to  make  settlement  t    A.  No. 

"(11)  If  you  answer  question  number  10  'No,'  then  answer 
this :  Did  the  plaintiff,  before  commencing  this  action,  on  the 
15th  of  September,  1908,  know  of  and  understand  that  he  had 
received  $280  upon  a  settlement )     A.  Yea. 

"(12)  What  sum  of  money  will  fairly  compensate  plaintiff 
for  the  injuries  he  received  at  the  time  of  the  accident  i 
A.  »6,000." 

The  trial  court  made  a  special  finding  of  fact  to  the  effect 
that  the  defendant  acted  in  good  faith  in  making  the  alleged 
settlement,  and  without  knowledge  of  the  plaintiff's  incom- 
petency. 

The  defendant  moved  to  change  the  answers  to  questions  4, 
5,  and  8  of  the  verdict,  and  also  moved  for  judgment  on  the 
verdict,  which  motions  were  overruled  and  judgment  ren- 
dered for  the  plaintiff  for  $4,720,  from  which  judgment  the 
defendant  appeals. 
'  For  the  appellantthere  wasabrief  by£t«e,  Poujefl  <&  Luse. 
attorneys,  and  Abbott,  MerriU  <£  Lewis,  of  counsel,  and  oral 
argument  by  H.  T.  Abbott  and  L,  K.  Luse. 

Victor  lAidey,  for  the  respondent 
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The  following  opinion  was  filed  Harch  12,  1912 : 

WiNsLOw,  C.  J.  The  materiBl  contentions  of  the  defend- 
ant are  three  in  number,  viz.:  (1)  that  the  bolster  was  a  fel- 
low-servant; (2)  that  the  plaintiff  was  entirely  outside  of  the 
line  of  his  dutj  when  he  was  injured ;  and  (3)  that  he  cannot 
reooTer  id  any  ev^it,  because  he  has  not  returned  or  offered 
to  return  the  amount  received  by  bim  in  settlement  of  bis 

1.  The  first  contention  must  fail  The  evidence  clearly 
shows  that  the  plaintiff  was  a  member  of  a  carpenter's  repair 
gang  which  was  making  eirtensive  repairs  and  changes  in  the 
stnictare.  Such  workmen  are  dischaifiing  die  duty  of  the 
master  to  provide  a  safe  place  to  woi^,  and  are  not  fellow- 
servants  with  ordinary  employees  who  are  simply  employed 
to  carry  on  the  employer's  business  in  the  stmoture.  Spar- 
ling V.  United  States  S.  Co.  136  Wis.  509,  117  N.  W.  1065, 
and  cases  there  cited. 

2.  Whether  at  the  time  of  the  accident  he  had  bo  far  de- 
parted from  bis  duty  tliat  the  relation  of  master  and  servant 
did  not  exist  for  the  time  being  is  a  more  difficult  question. 
It  IB  established  that  no  du^  called  bim  to  the  precise  place 
where  he  was  struck,  and  that  be  was  in  fact  standing  at  the 
edge  of  the  platform,  some  eight  feet  from  his  line  of  travel, 
gazing  down  at  the  operations  on  the  vesael  below,  when  the 
clam  shell  struf^  him.  How  long  he  had  stood  there  is  not 
determined  by  the  jury,  but  the  most  of  the  witoesses  who 
testified  to  seeing  him  there  state  that  he  stood  there  a  min- 
ute or  two;  three  minutes  seems  to  be  the  longest  time  al- 
lowed by  any  witness ;  but  they  are  all  estimates,  and  we  are 
all  cognizant  of  the  utter  nnreliability  of  any  estimate  of 
elapsed  time  under  such  circumstances.  Probably  the  most 
that  can  be  said  is  that  it  was  somewhere  between  one  minute 
and  three  minutes.  Of  course,  the  principle  is  well  estab- 
lished that  if  a  servant  vx)luntarily  and  unnecessarily  leaves 
his  employment  and  assumes  a  position  of  peril  merely  for 
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hiB  own  pleasure  or  convenience  he  ceases  to  be  on  employee 
for  the  time  being  and  becomes  either  a  trespasser  or  at  best 
a  mere  licensee.  26  Cyc  p.  1224,  sec.  9 ;  2  Labatt,  Mast.  & 
Serv.  p.  1851,  aec  62fl;  Go{f  v.  C.  R.  &  M.  B.  Co.  86  Wis. 
S37,  66  N.  W.  466. 

But  the  law  aims  to  be  reasonable.  It  recognizes  that  it 
has  to  deal  with  imperfect  human  beings  and  not  with  fault- 
less and  unerring  automatons,  and  that  its  rules  should  be 
shaped  accordingly.  It  must  recognize  the  fact  that  men  em- 
ployed in  hard  physical  labor  require  and  habitually  take 
some  brief  respite  at  times  during  the  work  as  opportunity 
offers;  and  it  must  also  recognize  the  fact  that  such  a  respite, 
if  only  of  the  ordinary  and  usual  nature,  cannot  rightly  be 
called  a  leaving  of  the  employment  In  the  present  case  the 
plaintiff  had  just  carried  a  plauk,  doubtless  of  CMisiderable 
weight,  to  the  top  of  the  structure.  In  returning  he  stopped 
for  a  minute  or  two  at  a  convenient  stopping  place,  stepped 
perhaps  eight  feet  from  his  line  of  travel,  and  gazed  at  the 
operations  upon  and  about  the  vessel  and  the  harbor  below, 
which  were  doubtless  interesting  and  attractive.  We  do  not 
feel  that  we  are  obliged  to  hold  or  ou^t  to  hold  as  matter  of 
law  that  this  brief  and  very  natural  break  in  the  plaintiff's 
routine  labor  divested  him  of  his  character  as  an  employee. 
We  have  been  referred  to  no  authorities  which  bear  a  very 
close  analogy  to  the  present  case,  and  we  are  content  to  rest 
the  ruling  upon  general  principles. 

This  question  being  disposed  of,  no  good  reason  appears 
why  the  jury  were  not  amply  justified  in  finding  that  there 
was  want  of  ordinary  care  on  the  part  of  the  defendant  in 
starting  the  clam  without  warning  and  that  the  plaintiff  was 
not  guilty  of  contributoiy  negligence. 

3.  Doubtless  the  rule  is  general  that  one  who  has  received 
money  or  property  in  settlement  of  a  disputed  claim  and 
given  a  release  cannot  maintain  an  action  at  law  on  the  claim 
without  rescinding  the  contract  of  settlement  for  some  legal 
oanse,  and  returning,  or  offering  to  retnm,  the  consideration 
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received.  This  is  simply  an  applicatioD  of  the  gsDeral  prin- 
ciple that  one  who  wishes  to  rescind  a  contract  for  fraud  or 
mistake  must  rescind  in  toto,  except  in  cases  where  there  may 
be  a  sererance  of  one  part  of  the  contract,  in  which  event  a 
partial  rescission  is  sometimes  allowed  in  the  interests  of  jus- 
tice. Oay  V.  D.  M.  Osborrte  &  Co.  102  Wis.  641,  78  N.  W. 
107d.  It  is  clear  that  die  present  case  is  not  one  in  which 
there  could  be  any  severance. 

The  difficulty  in  the  application  of  the  rule  to  the  present 
case  is  that  it  cannot  be  said  that  the  plaintiff  ever  knowingly 
or  in  fact  received  any  money  or  property.  The  evidence 
shows  that  at  the  time  of  the  supposed  settlement,  after  the 
terms  were  agreed  to,  a  check  for  $280  was  put  upon  the  table 
by  the  defendant's  agent,  payable  to  plaintiff's  order;  that 
plaintiffs  wife  signed  the  plaintiff's  name  to  the  release  and 
the  plaintiff  made  his  mark  thereto,  and  the  defendant's  agent 
left  the  room,  leaving  the  check  upon  the  table.  The  verdict 
of  the  jury  establishes  the  fact  that  the  plaintiff  was  incom- 
petent at  the  time,  and  this  finding  is  not  seriously  attacked. 
The  check  was  cashed  at  the  bank  by  plaintiff's  wife,  who  ap- 
parently signed  her  husband's  name  on  the  back.  The  plaint- 
iff never  received  any  money,  and  testifies  that  he  never  had 
the  check  or  any  money  therefrom  in  his  possession,  and  never 
knew  that  his  wife  had  the  check  or  the  money,  or  that  she 
nsed  it,  until  after  the  present  action  was  commenced.  ^Die 
fact  seems  to  be  that  his  wife  used  tiie  money  for  family  ex- 
penses during  plaintiff's  illness  and  incompetency  without  his 
knowledge  or  authority.  It  also  appears  that  it  has  been  ut- 
terly impossible  for  the  plaintiff  to  earn  or  obtain  from  any 
source  enough  money  to  make  a  tender  of  repayment. 

Now  if  it  be  a  fact,  as  the  jury  found,  that  the  plaintiff  was 
incompetent  to  act  at  the  time  the  settlement  was  made  and 
that  the  check  was  in  fact  turned  over  to  his  wife  and  the 
proceeds  used  by  her  without  his  knowledge  or  consent,  it 
seems  to  us  that  it  can  hardly  be  Said  that  he  received  any 
consideration  for  the  release.     It  is  rather  the  case  of  a  vol- 
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untary  payment  nuide  to  the  wife  without  the  husband's 
knowledge.  A  party  must  certainly  have  opportunity  to  say 
whether  he  will  or  will  not  receive  money  in  settlement  of  a 
claim,  and  thia  opportoni^,  under  the  unoontradioted  evi- 
dence, Mr.  Charron  never  had. 

Some  objections  of  a  trifling  natnre  are  made  to  certain 
minor  rulings  on  testimony,  but  they  are  not  deemed  of  auf- 
ficient  importance  to  justify  treatment. 

By  the  Court. — Judgment  affirmed. 

iViHjE,  J.,  to(^  no  part 

'A  motion  for  a  rehearing  was  denied  April  S3, 1912. 


Ounv,  Respondent,  ts.  Ou!oit,  Administrator,  Appellant. 
Fetruary  l—AprU  tS,  ISit. 


1.  Evidence  that  a  aon  who,  kKer  attaining  majority,  liad  worked 

for  hlB  father  on  the  latt«r's  farm  at  latervaU  for  about  fifteen 
years,  said  to  his  father  that  h*  had  remained  at  home  more 
than  the  other  members  of  the  family;  that  thereupon  the 
father  said  he  would  give  him  11,000  for  the  work  be  had  done 
and  120  per  month  for  future  work;  and  that  the  son  said  "all 
right,"  and  continued  to  work  for  the  father  until  the  death  of 
the  latter.  Is  Aeld  to  sustain  a  verdict  to  the  etiect  that  the 
agreement  waa  that  the  son  should  remain  and  work  for  the 
father  In  consideration  of  the  latter'a  promise  to  pay  hlro  for 
both  past  and  future  services. 

2.  Bucb  being  the  agreement,  and  the  son  having  fully  performed 

on  hlB  part,  the  entire  contract  as  to  payment  for  past  services 
as  well  aa  for  those  to  be  rendered  thereafter  waa  baaed  upon 
a  valid  consideration. 

Appeal  from  a  judgment  of  the  circuit  court  for  Pierce 
county:  E.  W.  Helms,  Circuit  Judge.     Affirmed. 
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Thoa.  M.  Casey,  iot  the  appellant. 
Oeorge  Thompton,  for  the  reapcaident. 

TniuN,  J.  The  reapondent,  after  he  reached  llie  i^  of 
twenl^-one  yean,  worked  for  his  father,  the  decedent,  oa  tfie 
farm  of  the  latter  at  intervals  during  the  years  from  1889 
imtil  aboat  April  1, 1905.  While  bo  engaged  and  on  or  about 
the  date  last  mentioned,  according  to  the  testimony  of  a  girl 
then  temporarily  in  the  family,  in  a  talk  between  Martin  and 
hia  father  "abont  work  and  some  other  things,"  Martin  said 
to  his  father  that  he,  Martin,  had  remained  at  home  more 
than  the  oUier  members  of  the  family,  whereapcai  his  father 
said  he  would  give  Martin  $1,000  for  the  work  he  had  done 
ind  $20  per  montli  for  future  work.  Martin  said:  "All 
ri^t,"  and  that  okded  the  oonrersatitHL  Martin  thereafter 
continued  to  work  for  his  father  imtil  the  death  of  the  latter 
OD  October  3, 1906.  Martin  filed  hia  claim  against  the  estate 
of  his  father;  and  upon  the  forgoing  evidence  relative  to  the 
contract  and  other  evidence  showing  the  nature  and  extent  of 
the  services  performed,  upon  appeal  to  the  circuit  court,  a 
jury  in  that  court  found  a  verdict  for  respondent  and  &xed 
the  amount  of  his  recovery  at  $1,374.60. 

The  trial  court  instructed  the  jury  to  the  effect  that  there 
could  be  no  recovery  for  this  $1,000  for  past  services  if  that 
part  of  the  agreement  was  distinct  or  separate,  but  that  in  or- 
der to  entiUe  respondent  to  recover  Uiia  $1,000  the  jury  must 
be  convinced  that  the  promise  on  the  part  of  the  fattier,  if 
he  made  one,  to  pay  the  respondent  $1,000  for  past  services, 
was  a  part  of  the  same  agreement  by  which  he  promised  to 
pay  $20  per  month  for  future  services,  and  that  it  was  in  oon- 
sideration  of  such  entire  ccmtract  that  the  respondent  agreed 
to  and  did  remain  and  perform  services  after  the  conversation 
testified  to.  There  are  some  ali^t  inaccuracies  in  the  in- 
structions, but  they  are  substantially  as  stated. 

The  evidence  to  the  effect  that  Martin  woi^ed  for  his  fatJier 
after  reaching  his  majority  is  ample,  but  that  relating  to  the 
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t  is  quite  weak.  Still  we  must  keep  in  mind  that 
Martin  was  disqualified  from  testifying  to  the  agreement  and 
the  other  members  of  the  family  would  naturally  be  adverse 
to  bis  daim,  and  that  the  only  witness  available  to  him  was 
endeaToriug  to  narrate  a  conversation  overheard  by  her  several 
years  before.  Formal  expressions  are  rarely  used  in  such 
transactioas  between  father  and  son,  and  that  such  agreement 
was  made  is  not  inherently  improbable.  The  conversation 
narrated  will  fairly  bear  the  inference  drawn  by  the  jury, 
although  no  formal  expression  found  therein  covers  such  case 
with  precision.  There  is  only  one  version  of  the  contract 
given  and  that  is  not  very  clear  or  satisfactory,  except  to  the 
^ect  that  some  kind  of  a  promise  was  made.  The  question 
whether  the  parties  intended  and  understood  that  Martin, 
should  remain  in  consideration  of  Uiat  part  of  the  promise 
relating  to  the  future  wages  of  $20  per  month  and  that  he  did 
so  remain  or  onderstood  that  he  should  remain  and  did  re- 
main in  consideration  of  the  two  things  said  by  the  decedent 
by  way  of  promise  in  this  conversation,  was,  we  think,  fairly 
for  the  jury.  It  was  a  matter  of  inference  from  the  words 
used,  the  final  assent  of  Martin  at  the  close  of  the  conversa- 
tion, and  the  subsequent  act  of  Martin  in  remaining  until  his 
father's  death.  This  court  will  not  disturb  a  verdict  on  the 
ground  that  it  is  contrary  to  evidence  where  the  trial  court 
has  refused  to  set  aside  the  verdict  and  there  is  credible  evi- 
dence to  support  such  verdict  (Piano  Mfg.  Co.  v.  Frawley, 
68  Wis.  577,  32  N.  W.  768;  Schrvbhe  v.  ConneU,  69  Wis. 
476,  34  N,  W.  603) ;  and  where  the  evidence  is  such  as  to 
justify  either  of  two  inferences,  the  decision  of  the  trial  court 
must  control  on  appeal.  Spuhr  v.  Cobb,  111  Wis.  119,  86 
N.  W.  562.  This  applies  to  verdicts  with  even  greater  force. 
With  reference  to  the  law  of  the  case :  If  by  the  transaction 
in  question,  conBisting  of  the  oral  conversation  testified  to  and 
the  subsequent  acta  of  the  parties,  a  new  contract  was  created 
whereby  the  respondent  agreed  to  continue  to  work  for  his 
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father  in  consideration  that  the  latter  should  pay  him  $1,0C0 
for  past  services  and  $20  per  month  for  future  services,  and 
this  was  performed  on  the  part  of  respondent  by  continuing 
to  work  for  his  father  until  the  death  of  the  latter,  the  case 
falls  within  the  rule  of  Loomis  v.  Newhall,  15  Pick.  159; 
Indn  V.  Locke.  20  Colo.  148,  36  Pac  898 ;  Roberts  v.  Oris- 
wold.  35  Vt.  496;  and  Graham  v.  Stanton,  177  Mass.  321,  58 
N.  E.  1023.  See,  also,  Wolford  v.  Powers,  85  Ind.  294,  and 
Tritnble  v.  Budy  (22  Ky.  Law  Rep.  1406,  60  S.  W.  650)  53 
L.  R.  A.  353  and  cases  in  note.  There  is  in  such  case  a  valid 
consideration  to  uphold  the  whole  contract. 

By  the  Court. — The  judgment  of  the  circuit  court  is  af- 
firmed. 


Kbuxt,  Appellant,  vs.  Seversoit  and  another,  Kespondeiita. 

Febrwtnf  l—A^rU  23,  1912. 

Appeal:  Review:  Findingi  oj  Jact:  Vendor  and  purchater  at  land: 
notice  of  rightt  of  pertan  in  poiaeiiiott:  Bale  by  adrainiitratrix: 
Indirect  purchase  by  her:  Void  or  voidableT  Equity:  Who  may 
hafc  relief:  Bpeciflc  performance:  Oral  contract  of  tale:  Part 
performance:  Ratification, 

1.  The  clear  preponderance  ol  evidence  wblch  la  required  to  warrant 

this  court  In  disturbing  the  trial  court's  flndlngB  ot  tact  muet 
appear  bo  manlteitly  from  the  record,  after  resolvteK  all  fair 
doubu  In  tbelr  favor  and  giving  proper  weight  to  the  advan- 
Ugee  of  the  trial  court,  as  not  to  depend  on  a  nice  weighing  of 
probabilltlea. 

2.  One  who  buye  real  estate  ot  another  while  It  le  In  posseaslon  of 

a  third  person  takes  with  notice  ot  all  facts  which  euch  altu- 
atlon  would  euggest  or  which  could  he  obtained  by  diligent  In- 
quiry. 

3.  A  sale  of  real  estate  of  a  decedent  by  an  administrator.  If  the 

latter  Is  directly  or  Indirectly  Interested  therein.  Is  constnict- 
Ively  fraudulent  under  sec.  3914,  State.  (1S9S),  regardless  ot 
whether  there  was  any  bad  Intent  or  actual  Injury  to  any  one 
the  statute  was  designed  to  protect. 
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4.  Bat  the  word  "void,"  u  uMd  In  wld  sec.  3S14,  means  Toldabls; 
and  thi  purchaser  at  a  sale  made  In  violation  of  that  aectlOD  Is 
vested  with  the  legal  tlUe,  and  can  be  divested  thereof  anl]r 
In  a  proper  action  brought  within  a  proper  time  hj  a  person 
entiUed  to  challenge  the  vaUdltr  of  the  sale. 

G.  Baulty  opens  Its  doors  whenever  neceaaary  to  prevent  fraud  and 
Injustice  and  where  the  relief  asked  conforms  with  prlndplM 
of  rectitude  and  honesty;  but  there  Is  no  Inflexible  rule  requir- 
ing that  the  suitor  shall  himself  be  wholly  without  fault. 

1.  A  widow  who,  to  retain  the  borne  for  herself  and  children,  pro- 
cured her  brother  to  become  purchaser  of  the  land  In  qneatlon 
at  the  aale  thereof  by  herself  as  admlnlstratrii,  under  an  acree- 
ment  that  he  should  conver  to  her,  and  who  paid  the  purchase 
price  herself  to  the  estate  and  was  allowed  by  the  brother  to 
remain  In  peaceable  posseaelon,  paying  taxes  and  treating  the 
property  as  her  own  for  a  period  of  fourteen  years,  at  the  end 
of  which  time  he  r^udlatad  the  agreement  and  conveyed  to  a 
third  person  who  brought  ejectment,  la  held  entitled  to  equlta> 
ble  relief  and  to  a  conveyance  from  such  grantee,  notwithstand- 
ing her  oi^  violation  of  law  in  respect  to  tbe  sale. 

7.  Under  the  facts  stated,  the  case  is  not  one  where  the  connldera- 

tlon  was  paid  by  one  person  and  title  taken  in  the  name  of  an- 
other and  a  resulting  trust  is  sought  to  be  established,  nor  one 
in  which  relief  la  'aaked  by  the  defendant  upon  the  ground  of 
the  invalidity  of  tbe  sale  made  in  violation  of  sec  3914,  Stats. 
(1898),  but  stands  upon  the  same  footing  in  equity  as  if  thers 
had  been  an  oral  contract  of  sale  to  the  defendant  alter  tbe 
administratrix's  sale,  which,  after  the  lapse  of  time  and  nnder 
the  circumstances  of  part  performance,  is  enforceable  under 
general  principles  of  equity  Jurisprudence. 

8.  Where  by  fair  Inference  material  evidentiary  ctrcnmatances  upon 

which  there  Is  a  conflict  of  evidence  are  within  the  scope  of  the 
trial  court'a  findings  as  made,  they  may  properly  be  considered 
on  appeal  as  If  speclflcally  found  In  conformity  with  the  judg- 

9.  Ratlflcatlon  of  a  transaction  may  relate  back  or  have  eflect  la 

frcttenti  according  to  the  equities  of  the  parttcnlar  situation. 
TiiiUK.  J.,  disasnti. 

Appeal  from  a  judgment  of  the  circuit  court  for  Dane 
connty :  E.  Rat  Stevehb,  Circuit  Judge.    Affirmed. 
Action  in  ejectment     It  was  tried  by  the  court.     Tbe  is- 
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eaes  and  nature  of  the  evideDce  are  indicated  by  the  following 
epitome  of  the  findings: 

In  1896,  defendant  Emma  Severson,  as  administratrix  of 
the  estate  of  one  Torhong,  sold  and  conveyed  the  real  estate 
in  question  for  $170  to  one  Erickson.  He  is  a  brother  of 
Emma  Severson  who  is  the  widow  of  said  Torhoug.  Prior  to 
said  sale  she  and  said  Erickson  agreed  that  he  should  become 
purchaser  at  the  sale,  take  the  title  in  his  own  name  and,  later, 
convey  the  property  to  her.  She  paid  the  estate  the  $170. 
After  the  property  was  so  conveyed  to  Erickson,  he  satisfied 
a  mortgage  upon  some  other  property,  which  Torhoug  gave  in 
his  lifetime.  The  mortgage  was  given  without  consideraUon 
and  the  satisfaction  was  not  in  consideration  of  conveyance  to 
Erickson  of  the  particular  property.  Emma  Sevenon,  since 
the  death  of  Torhoug,  August  6,  1893,  has  been  in  the  open 
notorious  possession  of  the  property.  FlaintifF  took  his  con- 
veyance from  Erickson  with  notice  of  Emma  Severson'a  pos- 
session and  of  the  then  existing  controversy  between  her  and 
Erickson. 

Upon  such  facts  the  court  concluded,  as  matter  of  law,  that 
Emma  Severson  was  entitled  to  possession  of  the  property  as 
against  plaintiff,  and  h&ving  pleaded  the  facts  as  an  equitable 
counterclaim  was  entitled  to  judgment  requiring  plaintiff  to 
convey  to  her  the  legal  title  thereto,  or  in  default  thereof  that 
such  title  be  vested  in  her  by  judgment  of  the  court 

Judgment  was  accordingly  rendered  and  plaintiff  appealed. 

For  the  appellant  there  was  a  brief  by  Aylward,  Davies, 
Olbrich  £  Hill,  and  oral  argument  by  C.  N.  Hill. 

Charles  N.  Brown,  for  the  respondent 

Wahhttat.t.j  J.  The  findings  of  fact  seem  to  have  such 
basis  in  the  evidence  as  to  preclude  disturbing  them  in  any 
material  particular.  Counsel  argue  to  the  contrary  at  some 
length  by  a  process  of  reasoning  and  method  of  analysis  eome- 


;ti  by  Google 


254         SfPREME  COURT  OF  WISCONSIN.      [Ape. 

Keilly  v.  Severeon,  H9  Wia.  251. 

what  out  of  harmony  with  the  rules  governing  the  subject. 
The  clear  preponderance  of  evidence  required  to  warrant  con- 
demning a  trial  court's  findings,  muet  appear  so  manifeetlj 
from  the  record, — after  resolving  all.  fair  doubts  in  their  fa- 
vor and  giving  proper  weight  to  those  features  in  evidence 
below  which  coold  not  be  made  to  appear  here, — aa  not  to  de- 
pend on  any  very  careful  weighing  of  probabilities.  With 
this  we  pass  the  first  complaint  made  without  referring  to  the 
evidence  except  as  to  its  general  character. 

The  findings  indicate  this  general  situation :  When  the  ac- 
tion was  commenced  appellant  had  the  legal  title  to  the  prop- 
erty in  question  with  the  right  of  possession  as  claimed,  un- 
less respondent  had  a  superior  right,  in  that  she  was  the  equi- 
table owner  and  was  entitled  to  retain  possession  as  against 
appellant  and  to  be  clothed  with  1^1  ownerahip. 

Since  appellant  took  title  from  Erickson  with  efficient  no- 
tice on  his  part  of  the  relationa  of  respondent  to  the  property, 
her  rights  therein  were  not  affected  by  the  change  in  l^al 
ownership  between  the  administrator's  deed  and  the  com- 
mencement of  the  suit.  If  one  buys  real  estate  of  another 
while  the  subject  of  the  transaction  is  in  possession  of  a  third 
person,  he  is  presumed  to  act  with  notice  of  all  facts  which 
such  situation  would  suggest,  or  which  could  be  obtained  by 
diligent  inquiry.  Martin  v.  Morris.  62  Wis.  418,  22  N.  W. 
525  i  Roberts  v.  Decker,  120  Wia.  102,  97  N.  W.  519. 

There  can  be  no  question  but  that  respondent  violated  the 
statute,  sec.  3914,  Stats.  (1898),  prohibiting  an  administrator 
from  directly  or  indirectly  purchasing  or  being  interested  in 
the  purchase  of  any  real  estate  sold  by  hinL  It  is  provided 
that  all  sales  made  contrary  to  such  prohibition  "shall  be 
void."  So  respondent  committed  a  wrong  in  law  without 
moral  turpitude  in  the  particular  circumstances  of  the  case. 
However,  absence  of  any  bad  intent  or  actual  injury  to  any 
one  the  statute  was  designed  to  protect,  does  not  affect  the 
nature  of  the  title  created  by  the  improper  transaction.     By 
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the  poUcj  of  the  statute,  regardless  of  the  real  purpose  of  the 
parties,  the  sale  was  constructively  fraudulent,  and  efficiently 
so,  if  appellant  is  entitled  to  the  benefit  of  the  statute  under 
the  ciToumstancea.  The  law  in  respect  to  the  conduct  of  ad- 
ministrators 19  very  important,  and  the  court  in  all  situations 
to  which  it  applies  must  hold  to  a  high  standard  of  accoant- 
abilitj. 

In  further  discussing  the  case  it  must  be  appreciated  that 
the  word  "void,"  as  nsed  in  the  statute,  means  voidable. 
Until  a  sale  made  in  violation  of  it  he  set  aside  in  a  proper 
action,  tlie  purchaser  is  vested  with  the  legal  title  to  the  land 
and  he  cannot  be  divested  thereof  except  in  such  proper  action 
brought  within  a  proper  time  by  a  person  entitled  to  challenge, 
efficiently,  the  validity  of  the  sale.  McCrvbb  v.  Bray,  36 
Wis.  333 ;  Martin  v.  Morris.  62  Wis.  418,  22  TS.  W.  525 ;  Gib- 
son V.  Gibson,  102  Wis.  501,  78  N.  W.  917. 

The  defect  in  the  sale  here,  even  as  to  a  person  the  statute 
was  designed  to  protect,  was  cured  before  commencement  of 
this  litigation  by  sec.  3918  of  the  Statutes  limiting  the  opera- 
tion of  sec.  3914,  in  the  circumstances  of  this  case,  to  five 
years  next  after  the  sale.  Moreover,  the  sale  being  voidable 
only,  by  force  of  the  policy  having  for  its  object  the  protec- 
tion of  persons  who  mi^t  be  injured  because  of  being  inter- 
ested in  an  estate  or  claiming  in  some  way  under  the  dev- 
isee,— ^persons  within  the  contemplation  of  sec  3918,  neither 
Erickson  nor  appellant  is  within  the  saving  grace  of  the  law. 
Furthermore,  appellant  does  not  base  his  claim  of  right  upon 
the  invalidity  of  the  sale.     He  claims  under  it. 

So  the  character  of  the  sale  to  Erickson  does  not  cut  any 
figure  in  tiiis  case,  except  as  it  has  to  do  with  the  status  of 
respondent  in  a  court  of  equity.  She,  in  effect,  appealed  to 
that  jurisdiction  in  defense  and  for  affirmative  relief  because* 
of  an  alleged  wrong,  made  possible  by  her  own  violation  of 
law.  In  such  circumstances,  under  the  peculiar  facta,  did  she 
oome  into  such  jurisdiction  with  clean  hands,  under  the  rule 
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on  that  subject?  If  not,  relief  should  have  been  denied  to 
her  in  any  event 

It  is  often,  rather  illog^cally,  aaid  that  a  person  cannot  sno- 
cessfuUy  appeal  to  a  court  of  equity  unless  he,  himself,  ia 
without  fault.  If  that  were  literally  true,  great  wrongs,  cog- 
nizable only  in  that  jurisdiction,  would  go  unredressed  be- 
cause of  the  victim  being  guilty  of  some  fault  of  insignificant 
character  as  compared  with  that  of  his  adversary,  as  in  this 
casa  Here  there  was  reprehensible  moral  turpitude,  as 
doubtless  the  trial  court  looked  at  the  matter, — such  that  ap- 
pellant, standing  in  the  shoes  of  Erickson,  should  not  reap  the 
fruits  thereof  by  shielding  himself  behind  the  really  harmless 
fault,  as  to  him;  in  plain  violation  of  a  quite  dominating  rule 
in  equi^,  that  no  one  can  profit  by  his  own  wrong.  Nemo  ex 
tuo  delicto  meliorem  auam  eondiiionem  facere  potest.  All 
such  rules  are  subsidiary  to  the  all-pervading  major  principle, 
"Equity  opens  its  doors  whenever  necessary  to  prevent  fraud 
and  injustice  and  where  the  relief  asked  conforms  to  the  prin- 
ciples of  rectitude  and  honesty."  Warden  v.  Fond  du  Lac 
Co.  14  Wis.  618,  620. 

So,  wiUiin  a  broad  range,  it  rests  in  the  conscience  of  the 
chancellor,  whether,  under  the  particular  circumstances  of  the 
particular  situation,  equity  ought  to  reach  out  its  protecting 
arms  in  defense  or  redress.  The  seeker  for  such  protection 
may  not  be  wholly  without  fault  and  yet  be  entitled  to  some 
consideration.  Do  the  principles  of  rectitude  and  honesty 
which  should  be  the  guide  of  human  conduct,  require  or  jus- 
tify equitable  interference  f  That  is  the  test.  There  is  no 
such  stem  rule  as  would  close  the  eyes  and  ears,  so  to  speak, 
of  equity  to  the  picture  or  cry  of  a  distressed  petitioner  merely 
because  of  his  hands  not  being  entirely  clean. 

In  the  light  of  the  foregoing,  it  is  considered  that  the  trial 
court  did  not  go  astray  in  deciding  not  to  reject  respondent's 
claim  because  of  her  violation  of  the  statute.  As  said  before, 
substantially,  it  was  a  wrong  without  injury  to  any  one  con- 
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'Oemed  in  this  litigstion.  The  fault  was  participated  in  by 
both  parties  to  the  transaction.  There  was  no  real  moral  tnr- 
pitnde  on  her  part, — no  bad  intent  to  injure.  The  sole  pur- 
pose, as  it  seems,  on  her  aide  was,  without  real  prejudice  to 
others,  to  aoquire  the  home  on  which  she  and  her  husband  had 
resided  for  &  long  time  before  he  died,  that  she  might  con- 
tinue to  hare  a  home  there  for  herself  and  children.  Erich- 
son  was  her  brother.  He  evidently  co-operated  to  enable  her, 
legally,  as  he  probably  thou^t,  to  avoid  losing  her  home. 
The  agreement  to  buy  in  the  property  and  convey  it  to  her, 
he  ratified  after  the  sale  by  permitting  her  to  pay  the  consid- 
eration into  the  estate  out  of  her  own  money.  He  did  not  put 
a  doUar  into  the  property,  even  by  payment  of  taxes,  for  many 
^eaxs  after  the  transaction.  For  some  five  or  more  years  the 
land  was  not  assessed  to  him.  It  was  then  so  assessed  by  his 
direction  without  consultation  with  her.  It  seems  that  at 
sudL  time,  or  thereabouts,  he  conceived  the  idea  of  wronging 
his  sister  by  refusing  to  convey  the  property  to  her,  and  later 
thou^t  to  put  it  beyond  her  reach  by  making  the  conveyance 
to  appellant,  his  son-in-law.  He,  to  all  intents  and  purposes, 
after  the  sale,  as  before  indicated,  affirmed  the  arrangement 
with  his  sister,  to  the  end  that  she  might  retain  the  home  for 
herself  and  diildren,  by  not  only  requiring  her,  in  legal  ef- 
fect, to  make  such  payment,  but  by  leaving  her  to  pay  the 
taxes  and  treat  the  property  as  her  own  for  years.  He  did 
not  assert  title  adversely  to  her  by  conveying  the  land  till  some 
fourteen  years  had  elapsed.  For  substantially  aU  that  time, 
she  was  permitted  to  remain  in  undisturbed  possession  of  the 
farm,  to  all  intents  and  purposes  as  if  it  were  her  own.  Her 
right  to  a  deed  was  not  denied  till  near  the  last,  but  when  she 
asked  for  one  some  excuse  was  given  for  not  complying,  which 
was  not  inconsistent  with  the  rightfulness  of  her  demand. 

True,  there  is  a  conflict,  more  or  less  serious,  as  to  some  of 
the  evidentiary  circumstances  referred  to,  and  there  are  no 
specific  findings  as  to  some  of  them;  but,  by  fair  inference. 
Vol.  149  — 17 
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they  are  all  within  the  scope  of  the  finding  wherein  the  trial 
court  proposed  deciding  that  respondent,  from  the  date  of  the 
deed  to  Erickson  down  to  the  transfer  to  appellant,  remained,, 
openlj  and  notoriously,  in  possession  of  the  premises  aa  owner. 
It  is  thought  quite  clear  that,  subeidiaij  to  that  conclusion, 
the  evidentiary  circumstances  su^ested  as  established  by  the 
evidence,  were  found  to  exist  Thus  looking  at  the  matter,  it 
is  considered  they  should  stand  as  if  specifically  found. 

The  logical  result  of  this  decision  is  that  the  contention  of 
appellant  is  wholly  without  equity  and,  notwithstanding  the 
initial  fault,  there  is  a  very  strong  equity  in  respondent's  fft- 
vor.  She,  in  effect,  took  and  retained  possession  of  the  prop- 
erty under  Erickson.  As  before  indicated,  the  circumstances, 
are  equivalent  to  an  agreement  between  the  parties,  m&ip 
after  the  sale,  that  he  would  sell  to  her  for  the  amount  bid  for 
the  property.  The  ratification  after  the  administrator's  sale,, 
should,  if  necessary,  be  deemed,  in  equity  under  the  circum- 
stances, as  giving  effect  to  the  arrangement  as  of  the  time  of 
the  later  circumstance.  Ratification  may  relate  back  or  have 
effect  in  prfSseTiti  according  to  the  equities  of  the  particular 
situation. 

Thus  the  trial  court  was  warranted  in  treating  the  case  as 
presenting  a  eitnation  calling  for  specific  performance  of  re- 
spondent's contract  with  Erickson.  It  is  quite  clear  after  so 
much  time,  during  which  she  occupied  the  property  imder 
such  contract,  a  wrong  would  be  committed  against  her  for 
which  there  would  be  no  adequate  redress,  if  redress  at  all, 
if  she  were  denied  the  relief  embodied  in  the  judgment. 

The  foregoing  leads  to  these  further  observations  to  guard 
against  its  being  thought  that  any  feature  of  the  written  law 
has  been  overlooked. 

The  case  is  not  one  of  consideration  paid  by  one,  title  taken 
in  another  and  a  subsequent  attempt  to  cba)^  the  latter  as 
trustee  of  the  former;  so  sec.  2077  of  the  Statutes  does  not 
apply.     Neither  is  it  one  of  asking  for  relief  on  the  ground 
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of  the  validitj  of  a  Bale  though  made  in  violatioD  of  sec  3914. 
The  case  stands  upon  an  admitted  voidable  sate,  as  to  any  per- 
son vhom  t^e  statute  vras  designed  to  protect,  the  voidable 
character,  however,  having  been  cured  bj  the  statute  of  limi- 
tations and  not,  in  any  event,  being  available  to  a  person  not 
within  die  protecting  purpose  of  the  violated  law.  The  situ- 
ation, in  practical  effect,  is  the  same  as  the  ordinary  one  of  a 
verbal  contract  conveying  real  estate,  so  far  performed  on  one 
side  as  to  take  it  out  of  the  statute  requiring  interests  in  realty 
to  be  created  in  writing;  see.  2304,  Stats.  (1898),  and,  being 
so  taken  out,  the  contract  is  enforceable  on  general  principles 
of  equity  and  under  the  statute,  sec.  2305.  It  having  been 
impossible  to  establish  respondent's  right  without  disclosing 
bet  violation  of  sec.  3914  and  thus  showing  that  her  prior 
wrong  was  an  efficient  element  in  producing  the  situation  of 
which  she  ctnnplained,  it  became  important  to  her  status  in 
equity  to  take  account  of  the  fact  that  Uie  sale  was  voidable 
only,  and  not  that  as  to  appellant;  that  the  infirmity,  in  any 
event,  was  cured  by  the  statute  of  limitations ;  that  it  did  not 
involve  any  moral  turpitude  or  dereliction  which,  under  the 
circumstances,  ought  to  efficiently  aSect  her  status  in  the  con- 
troversy with  appellant  who  has  no  right,  whatever,  which  he 
could  well  stand  on  in  a  court  of  equity,  referable  to  the  origi- 
nal infirmity  in  the  title.  Coming  down  to  the  ultimate,  this 
was  the  simple  question  involved :  Was  there,  in  practical  ef- 
fect, a  verbal  sale,  void  at  its  inception  under  sec  2304  of  the 
Statutes,  but  after  the  lapse  of  time  and  under  the  circum- 
stance of  part  performance,  enforceable  under  general  princi- 
ples of  equity  jurisprudence  and  sec.  2305,  Stats.  (1898)  t 
It  is  the  judgment  of  the  court  that  the  trial  decision  rightly 
resolved  such  question  in  the  affirmative. 
By  the  Court. — Judgment  affirmed. 

Timlin,  J.  {disseviing).    In  this  action  of  ejectment  it 
appears  without  dispute  that  the  respondent  Emma  Severaon, 


^dbyGoogle 


260         SUPREME  COUET  OF  WISCONSIN.      [Ap«. 

Koiay  V.  BeTMwn,  U»  Ww.  Kl. 

ae  administratrix,  made  an  oral  agreement  with  appellant's 
grantor,  her  brother,  that  the  latter  should  buj  at  her  admin- 
istratrix'B  sale  in  his  name  for  her  a  parcel  of  land  belonging 
to  the  estate  of  her  decedent  He  did  so  and  received  a  deed 
of  this  land  from  her  as  administratrix.  She  remained  in 
possession,  but  never  received  anj  deed  of  ctmveyanoe.  This 
purchaser  at  her  sale  convened  to  the  appellant,  his  son-in-law, 
who  brought  ejectment  against  the  respondent  for  the  laud, 
but  who  by  reason  of  her  possession  was  chargeable  with  no- 
tice of  respondent's  equities,  if  she  had  any.  These  are  the 
controlling  and  undisputed  facts.  The  court  below  concluded 
that  judgment  should  be  entered  diamissiug  the  plaintiff's 
complaint  with  costs,  and  that  the  plaintiff  be  adjudged  to 
convey  to  the  defendant  all  ri^t,  title,  and  interest  which  he 
had  or  claimed  in  the  laud,  etc.,  but  rendered  judgment 
merely  dismissing  the  complaint  The  appellant  showed  by 
this  deed  from  respondent  legal  title  to  the  land  as  against 
respondent  and  the  ri^t  to  possession,  unless  tiie  said  oral 
agreement  found  to  have  been  made  with  respondent  defeated 
that  right  Waiving  all  inquiry  with  regard  to  form,  the 
cause  should  have  been  disposed  of  under  the  following  legal 
rules: 

We  have  in  this  state  a  statute,  sec.  3911,  Stats.  (ISflS), 
which  provides: 

"The  executor,  administrator  or  guardian  making  the  sale 
.  .  .  shall  not,  directly  or  indirectly,  purchase  or  be  inter- 
ested in  the  purchase  of  any  part  of  the  real  estate  so  sold. 
All  sales  made  contrary  to  the  provisions  of  this  section  shall 
be  void." 

Where  one  purchases  laud  in  violation  of  a  statute  and  has 
the  title  conveyed  to  another  to  evade  that  statute,  there  is  no 
resulting  trust  in  favor  of  the  purchaser.  MUler  v.  DovUij  60 
Mo.  572 ;  Ottley  v.  Browne,  1  Ball  &  B.  360 ;  1  Perry,  Tnista 
(6th  ed.)  §  165  and  cases;  Godefroi,  Law  of  Trusts  (8d  ed.) 
p.  240  and  cases.     A  case  in  point  is  Higgins  v.  Higgms,  S& 
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Mo.  346,    See,  aleo,  Leggett  v.  Dubois,  5  Paige,  114;  2  Story, 
Eq.  Jur.  (lath  ed.)  §  1201b. 

As  was  said  in  8eU  v.  West.  125  Mo.  621,  28  S,  W.  969,  a 
nmilar  case:  "Courts  of  equity  have  no  more  right  than  courts 
of  law  to  act  upon  crude  notions  of  what  is  ri^t  in  the  par- 
ticular case  without  reference  to  established  rules  and  prece- 
dents." 

2.  We  have  also  in  this^state  a  statute  reading  as  follow* 
(sec  2077,  Stats.  1898)  : 

"When  a  grant  for  &  valuable  consideration  shall  be  made 
to  one  person  and  the  consideration  thereof  shall  be  paid  by 
OTiother,  no  use  or  trust  shall  result  in  favor  of  the  person  by 
whom  sutdi  payment  is  made ;  but  the  title  shall  vest  in  the 
person  named  as  the  alienee  in  such  conveyance,  subject  only 
to  the  provisions  of  the  next  section." 

The  next  section  provides  that  such  conveyance  shall  be  pre- 
sumed fraudulent  as  against  creditors  of  the  person  paying 
the  consideration,  and  that  a  trust  shall  result  in  favor  of  such 
creditars.  See  Hamilton  v.  Wickson,  131  Mich.  71,  90  N. 
W.  1032 ;  Chanltand  v.  Midland  Nat.  BatiJc.  66  Kan.  549,  72 
Pac  230;  Garfield  v.  Satmaher,  15  N.  Y.  475;  Baker  v. 
BU38,  39  N.  Y.  70 ;  MePherson  v.  Featherstone,  37  Wis.  632. 

The  effect  of  this  last  quoted  statute  in  the  instant  case  is 
to  supplement  the  firet  rule  stated.  The  bar  of  the  second 
quoted  statute  would  not  be  uplifted  by  a  showing  on  the  part 
of  the  respondent  of  her  forbidden  transaction  with  the  pur- 
diaser  at  the  sale. 

3.  We  have  also  sec.  2304,  Stats.  (1898),  which  requires 
every  contract  for  the  sale  of  any  lands  or  any  interest  therein 
to  be  in  writing,  expressing  the  consideration,  and  subscribed 
by  the  party  by  whom  the  sale  is  to  be  made.  The  effect  of 
theee  statutes  and  precedents  is  sought  to  be  obviated  in  the 
majority  opinion  by  considering  the  foregoing  facts  sufficient 
to  support  a  counterclaim  by  the  respondent  for  specific  per- 
formance of  the  oral  contract  mentioned.     No  such  relief  was 
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awarded  by  the  judgment  appealed  from,  but  waiving  that  ob- 
jection we  come  to  the  following:  Equity  cannot  disregard  the 
positive  mandate  of  the  statute  in  a  specific  perfonnaDoe  ac- 
tion. Bogan  v.  Gamp,  30  Ala.  276  j  Kreamer  v.  Earl,  91 
Cal.  112,  27  Pac  736;  Volney  v.  Nixon,  68  N.  J.  Eq.  605, 
60  Aa  189. 

An  executory  contract  prc^ibited  by  statute  cannot  be  en- 
forced, ^tna  Ins.  Co.  V.  Harvey,  11  Wis.  894,  and  cases 
cited;  Clarke  v.  Lincoln  L.  Co.  59  Wis.  655,  18  N.  W.  492; 
Menominee  River  B.  Co.  v.  Avgustus  Spies  L.  &  C.  Co.  147 
Wis.  559,  132  N.  W.  1118.  It  is  apparently  thought  that 
notwithstanding  the  mandatory  terms  of  the  statute  first 
quoted,  because  this  court  has  construed  the  word  "void"  there 
to  mean  voidable  when  applied  to  an  executed  conveyance, 
that  this  makes  some  difference.  I  do  not  think  it  does. 
Many  contracts  void  while  e^scutoiy  and  incapable  of  enforce- 
ment are  after  execution  voidable  only  at  the  instance  of  a 
person  who  is  aggrieved  by  the  infraction  of  the  statute. 
Such  is  the  statute  of  Elizabeth  avoiding  conveyances  in  fraud 
of  creditors,  and  the  statute  of  frauds,  and  many  others.  The 
refusal  of  courts  to  enforce  executory  contracts  like  that  in  Uie 
instant  case  does  not  turn  upon  that  question  at  alL  I  think 
one  would  have  to  search  far  to  find  a  precedent  in  addition 
to  the  instant  case  where  a  court  held  an  executory  contract 
prohibited  by  statute  enforceable  in  specific  performance. 
To  do  so  is  to  anntil  the  statute  and  to  hold  that  a  court  of 
equity  will  enforce  that  which  the  statute  forbids.  It  seems 
to  me  entirely  fallacious  to  employ  the  distinction  between 
"void"  and  "voidable,"  sometimes  properly  made,  for  the  pur- 
pose of  upholding  and  enforcing  an  executory  contract  prohib- 
ited by  statute.  If  these  views  are  correct  ^e  undisputed  evi- 
dence left  the  defendant  estopped  by  her  own  deed  to  claim 
title  to  the  land  in  question.  Renfrew  v.  McDonald,  11  Hun, 
26i;  Phillips  V.  Wooster,36'S.Y.  il2 ;  Pride  v.  Andrew.  51 
Ohio  St  405;  Murphy  v.  Hubert.  16  Pa.  St  80;  Broughton 
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V.  Brougkton,  i  Rich.  Law  (S.  C.)  491;  Fargo  v.  Ladd,  6 
Wis.  106,  and  casea  in  Shepard'a  Annotations;  Milwaukee 
T,  Co.  V.  Lancashire  Ins.  Co.  95  Wia.  192,  70  N.  W.  81. 

4.  "With  refereoee  to  supporting  a  defense  of  this  kind 
against  the  grantee  by  the  grantor  without  legal  title  but  in 
poesession,  see  cases  in  Wait  on  Fraudulent  Convejancea  (3d 
ed.)  §  402,  and  the  whole  of  ch.  XXTI  of  that  book. 


HuHTrNQTOK,  EzecutoT,  Appellant,  vs.  Bubdzau,  Respondent. 

March  a— April  U,  ISlt. 

Appeal:  Reviexo:  Finiingt  of  fact:  Partnerihip:  Oral  contract:  Btal- 
Mte  of  fraud*:  Executed  tratuactiont:  Accountino:  Receivert. 

1.  The  superior  ad*antaKes  of  a  referee  to  Jndga  of  tlie  credibility 

and  weight  of  the  evidence  entitle  hie  findings  to  peculiar  force 
In  a  case  where  the  evidence  is  vsgue,  uncertain,  and  suscepti- 
ble of  coDfllcUng  conatructlona  or  applications. 

2.  Although  an  oral  agreement  to  conduct  partnership  dealings  Id 

lands  Is  void  under  the  statute  of  frauds,  jet  where  such  con- 
tract has  been  fullr  executed  b7  the  parties,  or  fully  executed 
u  to  certain  separable  and  Independent  transactions,  so  that 
nothing  remains  to  be  done  but  to  ascertain  the  moner  balance 
due  from  one  partner  to  the  other,  It  Is,  as  to  such  completed 
transactions,  not  within  the  statute,  and  equity  will  entertain 
an  action  between  the  partners  for  an  accounting. 

3.  In  such  an  action  the  court  cannot  appoint  a  receiver  tn  respect 

to  alleged  assets  of  tbe  partnership  remaining  unconverted, 
since  to  do  so  would  be  to  execute  a  void  contract. 

Appeal  from  a  judgment  of  the  circuit  court  for  Brown 
county:  S.  D.  Hastinos,  Circuit  Judge.  Modified  and  af- 
firmed. 

The  complaint  in  substance  alleges  that  on  or  about  the 
Ist  day  of  October,  1903,  the  plaintiff  and  the  defendant 
formed  a  partnership  for  the  purpose  of  buying  and  selling 
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real  estate  in  and  around  Brown  county,  Wisoonsin,  under  an. 
agreement  that  the  plaintiff  should  contribute  one  half  of  the 
money  needed  for  various  deals  that  should  arise,  and  that  the 
defendant  should  pay  the  other  half ;  that  the  parties  co-oper- 
ate in  the  care  and  labor  of  the  businesB,  and  that  the  plaintiff 
should  receive  one  half  of  the  net  profits,  to  be  divided  after 
each  deal  was  cMnpleted ;  that  all  lands  were  to  be  purchased 
for  speculation  only  and  not  for  personal  or  individual  pur- 
poses; that  said  plaintiff  and  defendant  entered  upon,  and 
have  ever  since  continued  to  carry  on,  said  partnership  busi- 
ness under  and  in  pursuance  of  said  agreement;  that  since  the- 
commencement  of  said  partnership  the  defendant  has  from 
time  to  time  applied  to  his  own  use  from  the  receipts  of  said 
business  large  sums  of  money,  greatly  exceeding  the  propor- 
tions thereof  to  which  he  was  entitled  as  his  share,  and  has 
never  accounted  for  said  moneys  to  this  plaintiff,  although  he 
was  frequently  demanded  so  to  do;  that  the  defendant  has 
received  the  sum  of  $750  over  and  above  bis  due  proportion  of 
the  partnership  profits,  and  that  he  continues  to  appropriate- 
this  money  to  his  own  use. 

The  relief  asked  for  by  the  plaintiff  is  (1)  that  the  said  co- 
partnership may  be  dissolved  and  an  account  be  taken  of  all 
the  copartnership  dealings  and  transactions  irota  the  com- 
mencement thereof,  and  of  the  moneys  received  and  paid  by 
plaintiff  and  defendant,  respectively,  in  relation  thereto;. 
(2)  that  the  property  of  the  copartnership  be  sold  and  divided 
between  the  plaintiff  and  defendant;  (3)  that  in  the  mean- 
time the  defendant  be  enjoined  from  collecting  and  receiving, 
or  from  in  any  manner  interfering  or  intermeddling  with,  or 
disposing  of,  the  partnership  money  or  property;  (4)  that  a 
receiver  of  the  partnership  moneys  and  property  be  appointed 
with  the  usual  powers  and  duties;  and  (5)  for  such  other  and 
further  relief  as  may  be  just  and  equitable,  together  with  th& 
costs  and  disbursements  of  this  action. 

The  answer  alleged  (1)  that  between  the  Ist  day  of  Octo- 
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ber,  1901,  and  the  lat  day  of  May,  1904,  plaintiff  and  defend- 
ant purchased  five  pieces  of  property  together  for  the  purpose 
of  sale,  each  agreeing  to  contribute  one  half  of  the  purehaae 
price  and  to  divide  equally  the  profits  to  be  earned  sfter  pay- 
ing aU  expenses  incidental  to  the  holding  and  sale  tJiereof ; 
that  said  pieces  of  property  were  as  follows:  Crook's  farm; 
Twilliger  farm;  Boetker  farm;  Eoberts  farm  (also  known  as 
the  Zimball  farm);  and  Styres  farm;  (2)  that  defendant 
never  entered  into  any  general  partnership  with  the  plaintiff 
to  carry  on  the  sale  of  real  estate  or  for  the  purpose  of  carry- 
ing on  business,  and  that  the  above  transactions  were  distinct 
and  separate  transactions;  (3)  defendant,  further  answering 
plaintiff's  complaint,  alleges  that  he  has  fully  paid  plaintiff 
all  moneys  coming  to  him  from  defendant  and  that  he  is  not 
indebted  to  him  in  any  sum  whatever;  (4)  except  as  so  admit- 
ted defendant  denies  each  and  every  allegation  omtained  in 
plaintiff's  complaint 

The  answer  then  set  out  four  counterclaims,  of  which  the 
third  only  is  material  to  Uie  issues,  and  that  was  for  goods, 
wares,  and  merchandise  sold  and  delivered  to  the  plaintiff  st 
his  special  instance  and  request,  and  npon  which  the  defeod- 
ftut  recovered  the  sum  of  $421.20.  The  action  was  began  and 
tried  during  the  lifetime  of  the  plaintiff  William  Cook,  but 
final  judgment  was  not  rendered  till  after  his  death.  1^ 
case  was  referred  to  Carlton  Merrill,  Esq.,  to  hear,  try,  asd 
determine.  The  referee  filed  tiiree  separate  reports,  the  last 
one  being  dated  September  17,  1909.  In  that  report  the  rrf- 
eree  thus  states  the  partnership  account,  for  convenience,  as 
against  Bwdeau: 

"W.  E.  Burdeau  In  account  with  William  Cook.  Dr. 

To  amt.  due  Cook  on  TwDltgsr-Boetker  deal 081  49 

To  am.  due  Crook CIS  IT 

"    Zimball  (Roberta) IBS  37 

"    Boiilot  4»  M 

"    Styres   27183 

"  "    Cbeeae  tactoiy  deal 26  Ot 

Total    »2,006  66 
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BycMh 11,000  00 

"       262  70 

"       100  00 

"       168  60 

Dm  bom  Cook  on  Wlttold  deal 101  00 

11,718  20  fl,712  20 

Balance  due  from  Burdeau  to  Cook  on  partnership  mat- 
ters        (293  46 

Dne  to  Burdeau  from  Cook  on  third  counterclaisL 9<21  20 

Due  Cook  on  partnership  matters 298  46 

Balance  due  Cook  to  Burdean $127  76 

The  plaintiff  would  be  entitled  to  the  appointment  of  a  receiver  to 
take  poasesaloa  of  the  mortgage  of  1460  on  the  Styres  land — the 
Smith  land  contract  for  1400,  and  the  four  lots  in  Cady  A  Burdon's 
Addn.  to  couTert  them  Into  moner>  pay  first  the  balance  of  1127.65 
due  Burdeau  and  divide  balance  between  Cook  and  Burdeau  equally." 

The  court  confirmed  the  report  of  the  referee  dated  Jul;, 
1909,  whereio  the  referee  found  that  there  wu  doe  defendant 
tram  the  plaintiff  on  the  third  counterclaim  the  sum  of 
$421.20,  and  that  there  was  nothing  due  on  the  partnership 
account  for  the  reason  dtat  the  agreements  for  the  purchase 
and  sale  of  real  estate,  being  in  parol,  were  Toid,  and  that 
neither  party  wag  bound  to  account  for  the  proceeds  or  profits 
thereof,  and  it  di8r^;arded  the  report  dated  September  17» 
19O0.  From  a  judgment  entered  in  favor  of  the  defendant 
on  his  third  counterclaim  in  the  sum  of  $421.20,  together 
with  costs  and  disbursements,  and  dismissing  piaintifTa  com- 
plaint on  the  merits,  the  plaintiff  appealed. 

Sot  P.  Huntington,  for  the  appellant 

For  the  respondent  there  was  a  brief  b;  KitteU  (£  Bwhe, 
and  oral  argument  by  J.  A.  KitteU. 

ViwjB,  J.  Each  side  takes  exceptions  as  to  the  correctness 
of  the  referee's  findings  contained  in  the  last  reitort  dated  Sep- 
tember 17,  1909,  claiming  the  referee  erred  in  the  allowaooe 
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of  both  credit  and  debit  items.  In  his  second  report  the  ref- 
eree said : 

"The  plaintiff  and  defendant  are  uncle  and  nephew.  For 
years  they  have  lived  in  the  same  neighborhood  in  the  town 
of  Suamico,  apparently  on  the  moat  friendly  terms.  Bwdeau 
ran  a  general  store  where  Cook  got  his  household  supplies,  etc., 
on  running  account  There  were  during  the  same  period  cov- 
ered by  the  matters  in  controversy,  dickers,  dealings,  and  joint 
speculations  between  them  other  than  those  involved  in  this 
suit,  in  which  considerable  money  passed  between  them  from 
hand  to  hand.  Except  the  store  book  account  and  some  mem- 
oranda made  by  Burdeau  in  a  little  pocketbook,  there  seems 
to  have  been  no  account  kept  of  their  dealings.  They  both 
testify  much  from  memory  as  to  happenings  of  several  years 
past.  It  is  probably  beyond  human  power  to  determine  ex- 
actly what  is  equitably  due  one  to  the  other.  The  evidence  is 
meager  in  exact  dates  and  in  description  of  property,  and  in 
many  instances  wanting  entirely;  but  the  dealings  took  place 
between  October,  1901,  and  the  commencement  of  this  action." 

In  view  of  the  situation  of  the  parties  and  the  state  of  the 
evidence  it  is  not  surprising  that  both  sides  excepted  to  the 
findings  made.  We  have  carefully  examined  the  evidence 
and  are  satisfied  it  warranted  the  characterization  given  it  by 
the  referee.  The  findings  made  are  all  supported  by  evidence, 
and  we  cannot  say  there  is  such  a  clear  preponderance  thereof 
against  any  finding  as  to  warrant  us  in  setting  it  aside.  The 
superior  advantages  of  the  referee  to  Judge  of  the  credibility 
and  weight  of  the  evidence  is  peculiarly  applicable  to  a  situa- 
tion like  the  one  before  us  where  the  evidence  is  va^e,  un- 
certain, and  susceptible  of  ctmflicting  constructions  or  applica- 
tions. 

The  really  important  question  on  this  appeal  is  whether  or 
not  the  eourt  erred  in  holding  that  plaintiff  could  not  be  cred- 
ited with  the  amount  of  $293.45  found  due  him  on  the  part- 
nership deals  in  lands  on  the  ground  that  the  contract  to  deal 
in  them  was  oral  and  so  void  under  the  statute  of  frauds. 
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That  an  oral  agreement  to  conduct  partnership  dealings  in 
lands  is  void  under  the  statute  of  frauds  (sec  2302,  Stata. 
1898)  was  held  hy  this  conrt  as  early  aa  Bird  v.  Mornson, 
12  Wis.  138,  and  has  been  steadily  adhered  to  sinc&  Olarkt 
V.  McAviiffe,  81  Wis.  104,  51  N.  W.  83 ;  McMaUn  v.  Pratt, 
89  Wis.  612,  62  N.  W.  588;  Seymour  v.  Cushway,  100  Wis. 
680,  76  N.  W.  769;  Smith  v.  Pvinam.  107  Wis.  165,  82  N. 
W.  1077,  83  N.  W.  288;  BcKever  v.  CoeKem,  126  Wis.  209, 
105  N.  W.  573;  and  Langley  v.  Sanborn,  135  Wia.  178,  114 
N.  W.  787. 

In  the  case  of  Bird  v.  Mornson,  gupra,  plaintiff  sou^t  to 
establish  an  equitable  interest  in  lands  purchased  b;  his  part- 
ner, Morrison,  nnder  an  oral  agreement  that  they  were  to  have 
equal  interests  therein.  The  court  vas  asked  to  declare  that 
one  half  of  the  l^al  title  held  by  Morrison's  grantee — the 
trial  court  having  found  he  purchased  vrith  notice — was  held 
in  trust  for  the  plaintiff.  The  judgment  asked  affected  title 
to  land.  In  Clarke  v.  McAidiffe,  supra,  the  action  was  for  an 
accounting  of  partnership  matters,  for  a  dissolution  of  the 
partnership,  and  for  recovery  of  one  half  the  profits  of  the 
purchase  and  sale  d  a  piece  of  land.  It  was  alleged  that  de- 
fendant to<^  title  in  his  own  name,  sold  it  at  a  profit  of 
$23,000,  and  plaintiff  sought  to  recover,  among  other  things, 
bis  share  of  the  profits.  The  court  held  that  he  could  not,  be- 
cause the  agreement  to  buy  for  joint  profit  was  oral,  and  void 
under  the  statute,  and  defendant  had  at  all  times  repudiated 
it  and  bad  at  no  time  paid  any  portion  of  the  profits  over  to 
the  plaintiff.  In  McMillen  v.  Pratt,  supra,  it  was  held  that 
an  action  at  law  could  not  be  maintained  for  damages  for 
breach  of  an  oral  agreement  for  a  partnership  for  the  purchase 
of  stflnding  timber  or  lands.     The  court  said : 

"It  is  not  material  to  consider  what  remedies  may  be  had 
in  a  court  of  equity  where  there  has  been  a  part  performance 
of  such  an  agreement,  or  in  actions  of  fraud  or  deceit  in  ref- 
erence thereto,  for  at  law  neither  party  has  any  standing  to 
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recover  datnagee  against  tlie  other  for  a  breach  of  Buch  an 


The  case  of  Seymour  v.  Ciidiway,  100  WU.  680,  76  N.  W. 
769,  was  an  action  to  have  a  trust  declared  in  certain  standing 
timber,  the  legal  title  to  which  had  been  conveyed  to  the  de- 
fendants, and  in  the  profits  derived  by  them  from  the  business 
of  manufacturing  it  into  lumber,  and,  as  it  appeared  there 
was  no  fraud  and  notliing  more  than  a  mere  breach  of  the 
oral  contract  to  enter  into  and  perfect  the  proposed  partnei^ 
ship  and  purchase,  equity  refused  to  enforce  it.  In  Scheuer 
V.  Cochem,  126  Wie.  209,  105  N.  W.  673,  the  court  distin- 
guished the  case  from  Smith  r.  Ptdnam,  107  Wis.  156,  82  N. 
W.  1077,  83  K".  W.  288,  on  the  ground  that  the  oral  agree- 
ment had  not  been  suiBciently  carried  out  so  that  it  could  be 
treated  as  an  executed  contract,  as  was  the  latter  case,  where 
nothing  was  left  to  be  done  but  the  ascertainment  of  a  money 
balance  due  from  one  partner  to  another.  The  case  of  Lang- 
ley  V.  Saiibom,  135  Wis.  178,  114  N.  W.  787,  was  for  dam- 
ages for  breach  of  an  oral  contract  to  conduct  partnership 
dealings  in  land. 

It  will  thns  be  seen  that  in  each  of  the  abov«  cases,  except 
Smith  V,  Pvinam,  either  a  trust  in  lands  or  the  proceeds 
thereof  was  sou^t  to  be  declared,  or  the  oral  agreement  was 
wholly  or  partially  unexecuted,  or  damages  were  sou^t  for 
its  breach.  In  each  ease  the  court  was  asked  to  give  force  and 
effect  to  the  void  oral  agreement  to  an  extent  at  least  further 
than  the  parties  had  recognized  it  even  where  there  was  a  par- 
tial execution  of  it.  In  the  case  of  Smith  v.  Putnam  it  was 
held  that  where  the  parties  had  so  far  completed  all  the  trans- 
actions as  to  leave  nothing  necessary  to  be  done  by  the  court 
bnt  the  ascertainment  of  a  money  balance  due  from  one  party 
to  the  ot^er,  the  void  contract  would  be  treated  as  a  fully  exe- 
cnted  one,  and  therefore  not  within  the  purpose  or  ecope  of 
the  statute.  The  cases  o£  Bird  v.  Morrison,  12  Wis.  138; 
Clarice  v.  McAuliffe,  81  Wis.  104,  51  N.  W.  83 ;  McMilUn  v. 
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Prait,  89  Wig.  612,  62  F.  W.  588,  and  Seymour  v.  Cushway, 
100  Wis.  680,  76  N.  W.  769,  were  cited  and  approTCd  by  this 
court  in  Smith  v.  Putnam,    But  it  was  there  said : 

"In  applying  the  statute  of  frauds,  courts  long  since  recog- 
nized an  exceptioQ,  or  more  properly  a  distinction,  in  cases 
where  a  contract  void  by  the  statute  had  been  fully  executed, 
and  one  party  sought  to  retain  the  fruits  of  the  dealing  in  de- 
fiance of  his  prOTnises.  Such  situation  was  declared  to  be  not 
within  the  purpose  of,  and  so  not  sheltered  by,  the  statute. 
It  has  therefore  been  held  in  a  vast  array  of  decided  cases  that 
where  the  parties  have  fully  executed  all  parts  of  such  a  con- 
tract relating  to  or  affecting  interests  in  land,  so  that  the 
courts  do  not  need  to  enforce  anything  with  reference  to  the 
land  itself,  the  rights  and  duties  of  the  parties  resulting  from 
their  dealings  may  be  enforced,  and  each  of  them  prevented 
from  using  that  stetnte,  not  as  a  protection  against,  but  as  an 
effective  means  of,  fraud.  Browne,  Stat.  Frauds,  §  116^ 
Rice  V.  Boberts,  24  Wis.  i61;  Nilemd  v.  Murphy,  73  Wis. 
826,  41  N.  W.  335 ;  Pireaux  v.  Simon,  79  Wis.  392,  48  N.  W. 
674 ;  Trowbridge  v.  Weiherbee,  11  AUen,  361 ;  Bowen  v.  Bell, 
20  Johns.  338 ;  Remington  v.  Palmer,  62  N.  Y.  31 ;  Bork  v. 
MaHin,  132  N.  Y.  280,  30  N.  E.  584;  Hodges  v.  Green.  28 
Vt  358 ;  Gordon  v.  Tweedy,  71  Ala.  202 ;  Negley  v.  Jeffera, 
28  Ohio  St.  90 ;  Galley  v.  GaUey,  14  Neb.  174 ;  Ryan  v.  Tom- 
linaon,  39  Cal.  639,  646;  Bihh  v.  Allen.  149  U.  S.  481,  497, 
13  Sup.  Ot  950." 

In  the  case  at  bar  all  partnership  transactions,  except  those 
relating  to  the  mortgage  of  $450,  the  land  contract  for  $400, 
and  the  lots  yet  unsold,  are  completely  closed  up,  and  nothing 
remains  to  be  done  but  to  ascertain  the  amount  due  thereon 
from  one  partner  to  the  other.  These  transactions,  too,  like 
thoee  in  the  Smith  Case,  are  entirely  independent  and  sep- 
arate from  those  not  yet  fully  executed.  The  answer  alleges 
that  each  deal  was  a  separate  and  distinct  transaction.  The 
defendant  paid  plaintiff  from  time  to  time  at  least  a  portion 
of  the  profits  of  each  deal.  He  claims  he  paid  plaintiff  all 
the  profits  due  bim  on  all  the  deals.  We  have,  therefore,  as 
to  the  deals  fully  closed,  a  case  exacUy  similar  to  Smith  v. 
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Putnam,  namelj,  the  mere  determination  of  the  correct 
amount  due  each  partner  on  deals  otherwise  fully  executed. 
Plaintiff  claims  he  haa  not  been  paid  the  correct  amount,  and 
the  defendant  claims  he  has.  In  Smith  v.  Putnam  it  was 
held  that  such  a  aitoation  took  the  void  agreement  out  of  the 
statute,  and  it  was  further  held  that,  in  the  absence  of  sea- 
sonable objections,  the  partnership  account  could  be  stated  in 
an  action  at  law.  Here  the  action  was  bronght  in  equity  and 
a  partnership  admitted  as  to  each  of  the  five  separate  deals. 

We  conclude,  therefore,  that  the  trial  court  erred  in  refus- 
ing to  deduct  from  the  amount  found  due  the  defendant  on 
his  counterclaim,  to  wit,  the  sum  of  $421.20,  the  sum  found 
due  the  plaintiff  on  the  deals  fully  closed,  to  wit,  the  sum  of 
$293.45. 

The  court  cannot  appoint  a  receiver  to  take  charge  of  the 
mortgage,  land  contracts,  and  lots  imsold.  To  do  so  would  be 
to  execute  a  void  ccaitract.  As  to  those  deals  the  parties  must 
be  left  where  they  are. 

Bi/  the  Court. — Judgment  modified  by  deducting  therefrom 
as  of  the  day  of  its  rendition  the  sum  of  $293.45,  and,  as  so 
modified,  affirmed,  with  costs  in  favor  of  the  appellant. 


BoQUB  and  others,  Executors,  Eespondents,  vs.  LAnoHun, 
Treasurer,  and  the  Village  op  Potnettb,  Appellants. 
March  /+— April  M,  IBIS. 
Tamtion:  OmttteS  property.  Retuieument  againtt  executors  after 
death  of  otoner:  Oonttitvtional  law:  Bvidence:  Burden  of  proof: 
ifottce:  Waiver:  General  appearance  before  hoard  of  review: 
Tait  a*  a  debt:  Filing  claim  againtt  ettate:  Pleading:  Counter- 
claim: Judgment  againit  executori. 
X.  In  an  action  to  restrain  Uie  collection  of  a  tax  entered  aKalnst 
executors  upon  a  reaesessment  of  property  of  a  decedent  omitted 
from  the  tax  rolla  of  previous  reaTB,  tbe  burden  la  upon  the 
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^ecntora  to  show  whetber  the  propertr  so  reaoaoeMd  waa  omit 
ted  propertr  or  merely  uaderralned  propert;,  since  tbe  tax  roll 
Ib  ander  the  statute  prima  facie  evidence  of  the  Justice  and  reg- 
ularity of  the  tax. 
t.  One  who  appears  generallr  before  a  board  of  reTlew  In  responn 
to  a  notice  Issued  by  auch  board  cannot  att«rwarda  object  that 
Bucb  notice  waa  not  a  alx  days'  notice  as  required  by  statute. 

5.  8ec.  1059,  Statu.  (Supp.  190S:  I^ws  of  1899,  ch.  50),  and  aeca. 

lD4i-1041d  (Bupp.  1906:  Laws  of  1903,  ch.  417),  authorized  the 
proper^  of  a  decedent,  which  had  been  omittod  from  asseas- 
ment  In  previous  years  during  his  lifetime,  to  be  aSDooflOd 
agalnat  hia  peraonal  representatives. 
4.  It  1b  BuOclent  to  Justify  such  an  aaaeaament  that  the  personal 
representatlvea  have  In  their  poBsesalon  on  May  Ist  personal 
property  subject  to  taxation,  and  It  Is  not  neceesary  that  It 
should  be  tbe  Identical  property  omitted  or  that  tbe  proof 
ahould  ahow  what  specific  Items  were  omitted  In  the  previous 
yeara.    Hat/den  v.  Roe,  OS  Wis.  288,  dlstlnKulshed. 

6.  Under  the  law  aa  It  has  existed  since  igos  (Laws  of  1903,  ch.  417). 

the  tax  or  liability  for  a  tax  on  personal  property  la  a  legal 

charge  against  tbe  owner. 
C.  The   Btatuto  authorizing   the  assessment   of   omitted   property 

against  representatives  of  a  deceased  person  is  constitutional. 
T.  n*  statute  gives  ample  power  to  assess  the  omitted  property 

against  the  personal  representatives,  and  the  tax  then  becomes 

their  debt,  though  with  the  power  to  reimburse  themselves  out 

of  the  estate,  and  there  Is  no  necessity  to  present  such  tex  In 

county  court  as  a  claim  against  the  estate. 

8.  An  assessment  wUch.  from  the  whole  record,  was  evidently  In- 

tended to  be  made  against  executors.  Is  sustained  as  auch, 
though  somewhat  lacking  In  form. 

9.  Where  an  action  Is  brought  by  executors  of  a  deceaaed  peraon 

against  a  village'  and  Ite  treasurer  to  restrain  the  collection  of 
taxes  asaessed  against  such  executors,  defendante  may  counter- 
claim for  tbe  amount  of  the  tax,  and  It  Is  Immaterial  that  the 
prayer  Is  for  Judgment  agalnat  plaintiffs  personally.  The  Judg- 
ment on  such  counterclaim  against  the  executors  should  be  In 
form  de  bonit  tettatori*. 

Appeal  from  a  judgment  of  the  circuit  court  for  Colum- 
bia county :  Chestes  A.  Fowi.es,  Circuit  Judge.     Reversed. 

This  action  was  brou^t  to  restrain  die  collectimi  of  a  tax 
leried  in  1&07  ior  the  years  X904, 1905,  and  1906  upon  prop- 
erty alleged  to  have  been  omitted  from  the  roll  in  such  yeara. 
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and  detennine  its  validity,  and  recover  possession  of  personal 
proper^  seized  under  a  warrant  for  tiie  collection  of  such  tax, 
prevent  the  conunencement  of  other  actions  for  the  collection 
of  the  tax,  and  for  general  relief.  The  defendants  answered 
by  admisaionB  and  denials  of  the  allegations  of  the  complaint, 
and  also  by  way  of  counterclaim  set  up  the  proceedings  result- 
ing in  assessment  of  the  tax  upon  the  property  omitted  for 
the  years  in  question.  There  was  a  reply  to  the  counterdaim. 
The  court  found  that  Hugh  Sloan  was  a  resident  of  the  vil- 
lage of  Poynette  during  the  years  1904,  1906,  and  down  to 
October  23,  1906,  on  which  date  he  died;  that  thereafter  hia 
will  was  duly  proved  and  allowed  in  the  county  court,  and  in 
December,  1906,  letters  testamentary  Uiereon  were  duly  is- 
sued out  ni  said  court  to  the  plaintiffs,  Allan  Bogue,  Wm. 
Dtmlop,  and  Ckas.  Matr,  who  ever  since  have  been  and  now 
are  acting  as  executors  of  said  estate;  that  said  executors  have 
at  all  times  sinoe  their  appointment  resided  within  the  vil- 
lage of  Poynette;  that  said  Hugh  Sloan  made  to  the  several 
assessors  of  said  village  for  each  of  the  years  1904,  1905,  and 
1906  his  sworn  statement  of  valuation  of  the  net  average 
amount  of  money  and  credite  owned  by  him  in  each  of  these 
years,  other  than  debts  secured  by  mortgages  or  conveyances 
of  real  esUte,  as  follows:  1904,  $5,500;  1905,  $5,500;  1906, 
$5,000 ;  that  said  stetement  was  in  a  gross  sum  and  not  item- 
ized, and  constituted  in  each  instance  a  gross  and  fraudulent 
omission  and  misstatement  thereof  to  the  knowledge  of  de- 
ceased; that  said  Hugh  Sloan  was  not  required  by  assessors 
to  give  and  did  not  give  said  assessors  or  the  several  boards 
of  review  for  said  years,  any  statement  of  any  particular 
items  of  which  his  said  property  was  composed,  nor  any  list  of 
securities  owned  by  him  j  that  no  other  statement  was  required 
of  him  in  either  of  said  years ;  that  the  several  assessors  of 
said  village  placed  aaid  several  amounts  upon  the  asaessment 
rolls  of  said  village  in  said  years  and  assessed  and  valued  the 
same  as  the  net  average  of  moneys  and  credite  of  said  Hugh 
Sloan  liable  to  taxation  for  said  years;  that  aaid  atetwaents 
TOL.  1«  — 1$ 
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of  money  and  credits  for  said  several  years  were  received  by 
said  assessors  and  no  change  made  tlierein  by  said  boards  ai 
review;  that  thereafter  said  amounts  were  spread  upon  the 
assesament  and  tax  roUs  of  said  village  for  said  years  respec- 
tively, as  the  net  average  amount  of  money  and  credits  of  said 
Sloan  other  than  mortgages  exempt  from  taxation ;  that  said 
Sloan  paid  all  taxes  thereon  in  due  season  for  the  years  1904 
and  1905,  and  the  executors  of  his  estate  paid  the  tax  thereon 
for  the  year  1906. 

The  court  further  found  that  on  May  1, 1907,  the  plaintiffs 
as  such  executors  had  in  their  posseseion  in  said  village  the 
personal  property  belonging  to  the  estate  of  said  Sloan,  no 
distribution  thereof  having  been  then  made ;  that  the  time  for 
presenting  claims  against  the  estate  of  said  Sloan  was  limited 
to  June  10,  1907 ;  that  the  time  fixed  for  hearing  claims 
against  said  estate  was  June  11,  1907;  that  no  claims  were 
then  preBented  to  the  county  court  against  said  estate;  that  in 
the  year  1907  said  executors  made  to  the  assessors  of  the  vil- 
lage a  statement  of  the  value  of  the  net  amount  of  money  and 
credits  of  said  estate  in  their  hands  liable  to  taxation  at 
$14,000 ;  that  they  made  no  statements  of  property  formerly 
owned  by  said  Sloan  liable  to  assessment  in  the  years  1904, 
1905,  and  1906,  and  were  not  asked  to  make  any  soch  state- 
ments ;  that  on  June  35,  1907,  the  board  of  review  of  said  vil- 
lage caused  to  be  served  upon  said  executors  a  notice  to  ap- 
pear before  said  board  on  June  28th ;  that  said  executors  ap- 
peared on  said  day  and  at  several  subsequent  meetings  of  the 
board,  and  discuseion  of  the  matters  of  assessment  and  alleged 
"back  taxes"  was  had;  that  on  July  25,  1907,  the  executors 
were  notified  in  writing  that  the  board  would  be  in  session 
July  26,  1907,  to  hear  evidence  relating  to  the  true  value  of 
the  Sloan  estate,  for  which  it  is  liable  to  assessment  for  the 
years  1904,  1905,  1906,  and  1907;  that  at  the  meeting  of  the 
board  of  review  July  26, 1907,  various  persons,  including  two 
of  the  executors,  were  examined;  that  the  executors  offered 
no  proofs  as  to  liie  actual  taxable  credits  of  deceased  or  his 
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indebteduesB  during  any  of  said  previous  jean ;  that  one  of 
the  executors  declined  to  be  examined  except  aa  to  his  own  in- 
debtedness to  the  estate ;  that  on  August  1st  another  meeting 
of  the  board  was  held,  at  which  one  of  the  executors  was 
sworn;  that  at  the  conclusion  of  tiie  meeting  a  motion  was 
made  bj  a  member  of  the  board  that  "by  the  evidence  that  is 
before  us  in  n^rd  to  the  Hugh  Sloan  estate,  the  assessor 
place  upon  the  assessment  roll  against  the  executors  (naming 
them)  on  which  taxes  have  not  been  paid,  for  the  year  1904 
$12,240,  and  for  the  year  1905  $16,895,  and  for  the  year 
1906  $20,495,  and  also  raise  the  assessment  for  tiie  year  1907 
$12,600;"  that  on  August  2,  1907,  a  notice  was  served  on 
plaintiffs  informing  them  that  the  board  "had  found  and  de- 
termined the  fact  to  be  that  said  estate  should  be  assessed 
upon  like  account  (the  valne  of  net  amount  of  moneys,  ac- 
counts, credits,  etc)  for  omissions  for  the  year  1904  $12,240, 
for  1905  $16,896,  and  for  1906  $20,496,"  and  that  the  execu- 
tors mi^t  be  beard  respecting  the  same;  that  at  the  meeting 
of  August  3d  the  plaintiffs  appeared  and  asked  for  an  ad- 
jounmient,  but  were  refused,  and  the  board  adjourned  sine 
die  that  day;  that  thereafter  the  assessor  entered  the  assess- 
ments upon  the  assessment  roll  of  said  village  for  1907,  in 
the  column  headed  "moneys,  accounts,  credits,  bonds,  and 
other  securitieB  after  deducting  bona  fide  debts,"  in  the  fol- 
lowing form: 

Ket  amount  of  moneys,  cred- 
its, accounts,  bonds,  notes  and 
other  securities  after  deducting 

bona  fide  debts. 

Chat.  Mair,  W.  Dunlop,  and 
Allan  Boffue,  executors  of  the 
estate  of  Hugh  Sloan. 

Value  as  fixed  by  board  of  re- 
view June  28,  1907,  $25,000. 
"The  value  of  June  28, 1907,  was  made  arbitrarily 
and  not  upon  evidence.     The  board  of  review, 
after  taking  the  testimony  of  witnesses  and  b&- 
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ing  informed  as  to  the  facta,  and  after  due  con- 
sideration of  the  same,  determined  and  £xed  the 
valuation  for  the  year  1907  at  the  sum  of $26,600 

And  in  accordance  with  their  findings,  such  sum  is 
entered  here  accordingly. 

Upon  lite  evidence,  and  upon  knowledge  of  the 
facta,  and  upon  due  consideration,  the  board  has 
found  and  determined  the  fact  to  be  that  said  es- 
tate should  be  assessed  upon  like  accounts  for 
omissions  for  the  year  1904. 12,240 

and  for  the  year  1905 16,896 

and  for  ttie  year  1906 20,495" 

The  court  further  found  that  no  assessment  for  the  year 
1907  or  preceding  years  was  entered  by  the  assessor  prior  to 
the  meeting  of  the  board  of  review ;  that  taxes  were  extended 
upon  tJie  tax  roll  of  said  village  for  the  year  1907  against  said 
assessed  valuation  omitted  property  as  follows: 

For  the  year  1904 $117  25 

For  the  year  1905 , 264  67 

For  the  year  1906 393  60 

And  for  the  property  of  said  estate  for  1907 429  56 

That  no  claim  for  the  taxes  in  question  was  filed  in  the 
county  court  against  said  estate,  except  that  on  December  26, 
1907,  a  petition  for  this  payment  under  sec.  1044ii  of  the  Wis- 
<:onsin  Statutes  was  filed  in  county  conrt  t^  defendants,  which 
petition  was  heard  by  the  court  January  14, 1908,  and  denied 
on  the  ground  that  said  section  had  no  application  to  the  facts 
in  the  case,  the  deceased  and  the  executors  having  at  alt  times 
been  residents  of  the  same  taxing  district  and  the  property  of 
the  estate  was  in  the  possession  of  the  executors  therein. 

That  no  appeal  was  taken  by  the  defendants  fnMn  said  or- 
der dismissing  said  claim ;  that  defendant  sued  an  alternative 
writ  of  mandamus  out  of  this  court  [the  circuit  court],  re- 
quiring the  county  court  to  act  upon  said  petition  or  show 
cause  to  the  contrary ;  that  the  county  court  made  return  to 
said  writ  and  this  court  quashed  said  writ  upon  said  return 


by  Google 


JANUARY  TERM,  1912. 


Bogaa  T.  Langhlin,  1«)  Wis.  271. 


sliovring  that  the  coiin^  court  had  decided  the  matter  upon 
said  petition;  that  no  appeal  was  tal^n  from  the  judgment 
quashing  said  writ ;  that  thereafter  and  on  February  25, 1908, 
the  defendant  treaeurer  began  a  suit  in  this  court  to  recover 
of  the  plaintiffs  the  taxes  upon  said  asseBsmente,  which  suit 
is  still  pending,  though  no  complaint  has  been  served ;  that  on 
the  same  day  on  which  service  of  summons  in  said  mentioned 
suit  was  made,  bnt  after  service  of  summons  therein,  the  de- 
fendant treasurer  made  a  lev;  under  his  tax  warrant  on  the 
foDowiog  perscnal  property,  to  wit:  from  said  Allan  Bogue, 
one  organ,  which  was  not  the  property  of  said  Bogue,  bat  be- 
longed to  his  datighter;  from  W.  Dtmlop,  one  horse,  one 
bu£^,  one  cutter,  belonging  to  said  Dunlop  individually ;  that 
none  of  said  property  eo  seized  had  ever  belonged  to  Hugh 
Sloan  or  his  estate ;  that  the  property  so  levied  upon  was  of 
the  value  of  about  $400 ;  that  one  of  said  executors  had  at 
that  time  personal  property  of  his  own  within  reach  of  said 
treasurer  to  the  amount  and  value  of  (2,000. 

That  Uiereupon  said  treasurer  advertised  said  property  so 
levied  upon  for  sale  at  auction  to  pay  said  taxes ;  that  further 
levies  were  threatened  by  said  treasurer  and  the  attorneys  who 
were  ihen  acting  for  him;  that  said  executors  had  at  all  times 
after  their  appointment  sufiBcient  personal  property  belonging 
to  said  estate  in  their  hands  to  pay  all  said  taxes;  that  before 
January  1,  1908,  said  executors  duly  tendered  to  defendant 
treasurer  the  amount  of  tax  levied  for  the  year  1907 ;  that  he 
refused  to  receive  said  money  and  said  tender  has  been  kept 
good,  and  the  amount  of  said  tax  paid  into  court  by  the  plaint- 
iffs; that  there  is  no  evidence  that  said  executors  had  in  their 
possession  on  May  1,  1907,  any  of  the  same  money,  notes, 
credits,  or  securities  that  said  Hugh  Sloan  owned  in  the  years 
1904, 1905,  and  1906. 

That  after  their  appointment  said  executors  filed  an  inven- 
tory in  said  county  court  in  the  matter  of  the  estate  of  said 
Sloan,  which  showed  personal  property  in  die  form  of  moneys 
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in  bank  and  promiBsory  notes  aggregating  $31,S31,  all  except 
$3,000  being  of  a  taxable  nature ;  that  there  is  no  evidence 
as  to  what  specific  items  of  personal  property  of  said  Sloan 
were  omitted  from  assessment  in  1904, 1906,  or  1906. 

That  said  Sloan  during  the  years  in  question  had  no  active 
business;  he  had  retired,  and  did  no  work;  that  in  addition 
to  the  suits  already  commenced  by  the  defendants  and  levies 
made  by  them  at  the  time  of  the  o(nnmenc«nent  of  the  action, 
other  suits  and  proceedings  for  the  collection  of  said  taxes 
were  threatened  by  defendants,  unless  said  taxes  for  1904, 
1905,  and  1906  were  paid. 

And  the  coiirt  concluded  that  the  board  of  review  of  said 
village  intended  to  and  did  assess  said  sums  aa  omitted  prop- 
erty of  the  estate  of  said  Sloan  against  tlie  executors  afore- 
said ;  that  the  board  of  review  of  the  village  of  Poynette  for 
the  year  1907  had  no  authority  to  levy  an  assessment  against 
the  plaintiffs  for  omitted  property  of  said  Sloan  for  the  years 
1904, 1905,  and  1906 ;  Oiat  the  proceedings  had  by  said  board 
in  that  regard  are  illegal  and  of  no  force  and  effect;  that 
plaintiffs  are  entitled  to  judgment  perpetually  restraining  the 
defendants  from  enforcing  the  collection  of  said  assessment 
for  alleged  omitted  property ;  that  plaintiffs  ate  only  entitled 
to  such  costs  as  are  taxable  in  law  actions,  less  the  amount  of 
costs  taxable  to  said  executors  upon  dismissal  of  the  action 
begun  by  defendants  February  25,  1908. 

Judgment  was  entered  acoordin^y  in  favor  of  plaintiffs  ad- 
judging void  the  assessment  made  in  1907  levying  taxes  tor 
the  years  1904,  1905,  and  1906,  and  enjoining  collection 
thereof,  and  for  costs,  fnnn  which  judgment  defendants  ap- 


Daniel  H.  Qrady,  for  the  appellants,  cited,  inier  alia,  27 
Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  701 ;  Saird  v.  WelOi,  141 
Ind.  382,  40  N.  E.  903;  Qraham  v.  RvsaeU,  152  Ind.  186, 
52  N.  E.  806;  Reynolds  v.  Bowen,  138  Ind.  434,  36  N.  E. 
756;  State  ex  rel.  Davis  &  8.  L.  Co.  v.  Port.  107  Wis.  420, 
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425,  83  M".  W.  706 ;  Warden  v.  Fond  du  Lac  Co.  14  Wis.  618, 
620;  Peters  v.  Myers,  22  Wia.  802;  FUmdere  v.  Merrimack, 
48  Wis.  667,  4  N.  W.  7il;  Sturges  v.  Carter,  114  TJ.  S.  611, 
518,  5  Sup.  Ct  1014 ;  Appeal  of  Seaman,  185  Iowa,  643, 113 
N.  W.  354. 

For  the  respondents  there  was  a  brief  by  Rogers  &  Rogers 
and  H.  E.  Andrews,  and  oral  o^piment  b;  H.  B.  Rogers. 
They  contended,  infer  alia,  that  the  taxes  for  the  years  during 
which  the  property  was  claimed  to  have  been  omitted  were  not 
a  lien  or  charge  against  the  estate.  Evaris  v.  Sharp,  29  Wia. 
5G4:;  Simmons  v.Aldrich,  41  WiB,  ^il,  251 ;  Plumer  v.  Mara- 
thon Co.  46  Wis.  163,  181,  60  N.  W.  416;  Flanders  v.  Mer- 
rimack, 48  Wis.  667,  572,  4  N.  W.  741 ;  State  ex  rel.  Davis 
&  S.  L.  Co.  V.  Pars,  107  Wis.  420,  426,  83  N.  W.  706 ;  State 
ex  rel  Vossen  v.  Fberkard,  90  Minn-  120,  96  N.  W.  1116. 
There  was  no  proper  assessment  against  the  r^pondents  as 
executors;  the  attempted  assessment  was  against  the  estate. 
Fond  du  Lac  v.  Estate  of  Otto,  113  Wia.  39,  88  N.  W.  917 ; 
Haydenv.  Roe,  66  Wis.  288,  28  N.  W.  186;  1  Deaty,  Taxa- 
tion, 334;  State  v.  Collector,  39  N.  J.  Law,  79;  1  Cooley, 
Taxation  (Sd  ed.)  665,  666 ;  Dresden  v.  Bridge,  90  Me.  489, 
38  AtL  546;  Bweetair  v.  Chandler,  98  Me.  145,  56  Atl.  684; 
Eliot  V.  Prime.  98  Me.  48,  52,  56  Atl.  207;  Wood  v.  Torrey, 
97  Mass.  321;  Cook  v.  Lelmd,  5  Pick.  236;  WiUiams  v. 
Solden,  iWend.  223. 

XzBWiiT,  J.  Aside  from  some  questions  of  practice,  which 
will  be  referred  to  later,  the  main  points  raised  by  the  assign- 
ments of  error  are :  ( 1 )  Whether  there  was  any  property  in  the 
possession  of  the  plaintiffs  May  1,  1907,  owned  by  Sloan  in 
1904,  1905,  and  1906,  (2)  What  items  of  property,  if  any, 
were  omitted  in  said  years  ?  (3)  Could  there  be  a  lawful  re- 
assessment of  taxes  in  1907  apon  property  alleged  to  have 
been  omitted  in  1904,  1905,  and  1906,  against  the  representa- 
tives of  deceased !     (4)  Whether,  if  there  was  a  valid  tax,  re- 
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oovery  could  be  had  only  by  filing  cUim  in  county  court. 
(5)  Was  there  b  proper  asBessment  against  the  plaintiffa  a» 
ezecutore  i 

The  material  facts  appear  from  the  findings,  which  are  set 
out  in  the  statement  of  the  case. 

1.  On  propositions  1  and  2,  as  to  whether  there  was  any 
property  owned  by  Sloan  and  omitted  from  the  tax  roll  in 
1004,  1905,  and  1906  in  the  possession  of  th«  plaintiff  May 
1,  1907,  and  the  amount  thereof,  we  think  the  omitted  prop- 
erty was  properly  assessable  against  the  executors,  under  ex- 
isting statutes,  though  not  in  possession  of  the  executors  May 
1, 1907.  Sec.  1044&,  Stats.  (Supp.  1906),  makes  the  tax  roU 
prima  facie  evidence  of  the  justice  and  r^ularity  of  the  tax;, 
h^ice  the  burden  was  upon  plaintiffs  in  all  respects,  and  eepe- 
cially  in  this  case  on  the  question  whether  the  property  so  re- 
assessed was  omitted  property  or  merely  undervalued  prop- 
erty. No  evidence  was  offered  tending  to  show  that  it  was 
undervalued  property,  hence  we  must  hold  it  was  omitted 
property,  because  the  contrary  does  not  appear.  There  is  no 
showing  whatever,  and  no  effort  was  made  by  the  executors  to 
show,  that  the  property  assessed  as  omitted  property  was  not 
in  fact  omitted  property,  although  they  were  before  the  board 
on  notice  several  times  between  the  28th  of  June,  1907,  and 
the  8d  day  of  August,  1907,  at  which  times  the  matter  of  the- 
assessment  of  "back  taxes"  on  the  Hugh  Sloan  estate  for  1904,. 

1906,  and  1906  was  considered,  aa  will  appear  from  findings 
set  out  in  the  statement  of  the  case.  On  August  2,  1907,  no- 
tice was  served  upon  plaintiffs  to  the  effect  that  the  board  of 
review  had  found  and  determined  to  assess  for  omissions  in 
1904,  1906,  and  1906,  and  specifying  the  amount  in  eacK 
year,  and  that  the  executors,  plaintiffs,  might  be  heard  re- 
specting the  same.     The  plaintiffs  appeared  on  August  3,. 

1907,  and  asked  for  an  adjournment,  which  was  refused. 
Counsel  for  respwidents  inaista  that  this  notice  was  not  suffi- 
cient because  it  did  not  give  six  days'  notice  as  required  by 
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statute.  This  objeotion  is  not  tenable,  since  the  plaintifie  ap- 
peared generally  before  the  board  in  obedience  to  the  ootioe. 
It  is  insisted  by  appellants  that  the  evidence  offered  and  re- 
ceived before  the  board  of  review  on  the  part  of  defeodanta 
was  ample  to  show  that  the  property  Altered  by  the  board 
vas  omitted  property  during  the  years  in  question.  But  re- 
gardless of  this  evidence,  in  the  absence  of  any  showing  on  the 
part  of  plaintiffs  the  prima  facie  case  made  by  the  assesament 
and  tax  rolls  was  sufficient  Sec  1044b,  Stats.  (Snpp.  1906 : 
Laws  of  1908,  ch.  417).  We  conclude  that  the  properly  as- 
sessed and  entered  upon  the  rolls  for  the  years  mentioned  mnit 
stand  as  property  of  Sloao,  deceased,  tnnitted  in  said  years. 

2.  The  court  below  erroneously  held  and  concluded  that 
there  could  be  no  assessment  of  omitted  properlr^  against  the 
executors  of  a  deceased  person,  on  the  ground  that  there  is  no 
statutory  authority  for  snch  aaaesBment,  baaing  its  judgment 
mainly  upon  State  ex  rel.  Ashland  W.  Co.  v.  Wharton,  116 
Wis.  457,  462,  91  N.  W.  976  j  Ashland  Co.  v.  Knight,  129 
Wig.  63, 108  N.  W.  208 ;  State  ex  rel.  Vosaen,  v.  Eberhard,  90 
Minn.  120,  95  K.  W.  1115.  The  foregoing  Wisoousin  cams 
merely  go  to  the  point  that  statutory  authority  is  necessary  to 
support  a  "back  tax"  assessment.  This  may  be  conceded,  be- 
cause we  think  oar  statutes  are  sufficiently  broad  to  warrant 
the  assessment  of  "back  tazea^'  against  the  personal  r^re- 
sentativea  of  a  deceased  person,  upon  proper^  of  deceased 
which  escaped  taxation,  when  the  personal  representatives 
have  personal  property  in  their  possession  belonging  to  de- 
ceased subject  to  taxation. 

Sec.  1069,  Stats.  (Supp.  1906:  Laws  of  1809,  cb.  60), 
plainly  gives  authority  to  reassess  property  "omitt«d  from  as- 
sessment ...  by  mistake  or  inadvertence."  But  it  is  argued 
that  this  authority  does  not  apply  to  eases  where  the  property 
was  omitted  during  the  lifetime  of  a  deceased  person  and 
justify  assessment  after  hie  death ;  that  the  statute  does  not 
authorize  an  assessment  against  an  heir  or  personal  representa- 
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tive  haviiig  in  his  possesaion  personal  property  of  a  decedent 
that  escaped  taxation  during  deceased's  lifetime  through  omia- 
sion  from  the  tax  roll  The  Minnesota  case  (State  ex  rel.  Vot- 
sen  V.  Merhard,  90  Minn.  120,  95  N.  W.  1115)  is  relied  upon 
by  respondents  to  support  the  judgment.  This  case  rests  upon 
sec  1681,  Gen.  Stats.  1894  of  Minnesota,  which  is  similar  to 
OQT  statute  (sec.  1059),  and  the  Minnesota  court  grounds  its 
decision  upon  the  fact  that,  while  the  assessment  is  valid  as  to 
real  estate,  it  is  not  valid  as  to  personal  property,  because 
there  is  no  personal  obligation  against  the  owner  and  the  tax 
is  not  made  a  lien  on  the  property.  The  court  further  says 
that  there  is  a  wise  reason  for  the  distinction,  since  it  is  the 
policy  of  l^e  law  to  permit  the  free  transfer  and  change  of 
personal  property.  In  State  ex  rel.  Davis  &  3.  L.  Co.  v. 
Pars,  107  Wis.  425,  83  N.  W.  706,  holding  that  an  owner  may 
be  assessed  for  omitted  personal  property  after  he  has  ceased 
to  be  the  owner,  it  is  said : 

"The  principle  at  the  foundation  of  these  reassessment  laws 
is  that  Ae  owner  of  property  is  imder  obligation — some  au- 
thorities say  he  is  indebted — to  the  government  to  pay  a  sum 
proportioned  to  the  property  owned  by  him  on  May  Ist  of 
each  year." 

In  other  jurisdictions  where  the  statute  is  no  broader  tiian 
onrs,  personal  property  omitted  before  the  owner's  death  has 
been  held  assessable  after  his  death.  Reynolds  v.  Bowen,  188 
Ind.  434,  86  N.  E.  756,  87  N.  E.  962;  GmAom  r.  Russell, 
152  Ind.  186,  62  N.  E.  806;  Gomm.  v.  Svjeigart's  Adm'r 
(Ky.)  73  S.  W.  758 ;  Sturges  v.  Carter,  114  U.  S.  511,  5  Sup. 
Ot  1014.  It  has  also  been  held  that  even  though  a  tax  has 
not  become  a  lien  at  the  time  of  death,  yet  the  fact  that  de- 
ceased had  become  personally  liable  to  pay  it  when  it  should 
be  levied  made  it  a  debt  of  decedent  whi^L  could  properly  be 
paid  by  bis  executor  out  of  bis  estate.  18  Cyc.  420 ;  In  rs 
Franklin,  26  Miac  107,  66  N.  Y.  Supp.  858. 

In  addition  to  sec.  1044,  Stats.  (Supp.  1906),  which  makes 
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property  assessable  to  executors  or  administrators,  ch.  417, 
Laws  of  1903,  adding  sees.  1014a,  1044&,  1044c,  and  lOiid, 
provides  that  when  personal  property  stall  be  assessed  to  an 
executor  or  adniimstrator  the  person  so  assessed  shall  be  per- 
sonally liable  for  the  tax,  but  that  he  ^all  have  a  remedy 
over  against  the  beneficial  owner  and  a  lien  on  such  property. 
Sec.  10446  makes  the  tax  a  debt  against  the  owner.  Under 
the  fore^ing  statutes  and  others  relating  to  taxation  in  this 
state  we  are  convinced  that  the  board  of  review  had  authority 
to  assess  the  omitted  personal  property  after  the  death  of 
Sloan. 

True,  the  court  below  found  that  the  plaiatiffs  did  not  have 
in  their  possession  on  May  1,  1907,  any  personal  property 
owned  by  Sloan  in  1904, 1906,  and  1903,  and  that  there  was 
no  evidence  as  to  what  spedfic  items  were  omitted  from  as- 
sessment in  1904,  1905,  and  1906.  But,  as  we  have  seen,  it 
was  sufficient  that  the  plaintiffs  had  in  their  possession  May 
1,  1907,  personal  property  subject  to  taxation,  even  though 
not  the  identical  property  omitted.  The  instant  case  is  unlike 
Hoyden  v.  Roe,  66  Wis.  288,  291,  28  N.  W.  186,  relied  upon 
by  respondents,  since  in  that  case  the  administrator  was  ap- 
pointed after  May  Ist  of  the  year  of  the  assessment,  and  coun- 
sel Bou^t  to  bold  the  assessment  valid  under  the  rule  that  the 
title  of  the  administrator  related  back  so  as  to  incldde  prop- 
er^ as  of  May  Ist  In  the  instant  case  it  is  not  denied  but 
that  the  plaintiffs  were  qualified  and  acting  executors  before 
May  1,  1907.  Counsel  for  respondents  cite  several  Wiscon- 
sin cases  from  29  to  107  Wisconsin  inclusive,  whidi  they 
argue  are  to  the  point  that  under  our  statutes  the  tax  or  liabil- 
ity for  the  tax  cannot  be  a  charge  against  the  owner.  But  it 
is  plain  that  these  decisions  are  not  applicable  to  the  present 
situation  under  the  statutes  as  they  have  existed  since  1903. 

Counsel  further  argue  that  the  statutes  authorizing  the  as- 
sessment of  omitted  property  against  the  representatives  of  a 
deceased  person  as  in  the  instant  case  are  unconstitutional  and 
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Toid.    TbiB  contention  is  untouble.    We  conclude  that  the  - 
assessment  was  valid. 

3.  It  is  next  claimed  by  respondents  tliat,  even  if  valid,  it 
was  necessary  to  file  the  claim  against  the  estate  before  the 
expiration  of  the  time  limited  for  filing  claims.  Under  the 
statutes  heretofore  referred  to,  ample  power  is  given  to  assess 
against  the  ezecators,  and  they  are  bound  to  pa;  the  taxes  and 
reimburse  tbemselTes  out  of  the  eetate  in  their  bands.  No 
reason  appears  why  e  different  mie  should  apply  in  r^ard  to 
omitted  property  and  other  property  belonging  to  the  estate, 
and  in  each  case,  under  our  statutes,  the  assessment  is  against 
tiie  executors.  As  we  have  seen,  the  tax  is  a  debt  against  the 
owner,  the  person  assessed  liable  for  the  tax,  but  he  has  a  rem- 
edy against  the  beneficial  owner  and  a  lien  on  the  property 
and  can  reimburse  himself  out  of  the  property  in  his  posses- 
sion. Ch.  417,  Laws  of  1903,  and  sec.  1061,  Stats.  (Supp. 
1906). 

Qraham  v.  Busaetl,  152  Ind.  186,  62  N.  E.  806,  is  against 
respondents  on  this  contention.  The  court  said,  pages  193, 
194: 

"The  contention  of  appellant's  counsel,  ^at  the  petition 
oug^t  to  have  alleged  that  the  taxes  in  dispute  had  been  filed 
as  a  claim  against  Graham's  estate  prior  to  its  final  settlement, 
is  without  merit.  The  facts  disclose  that  the  decedent  had 
for  many  years  prior  to  his  death  failed  to  list  and  return  for 
taxation  a  large  amount  of  his  property,  and  at  his  death  it  is 
diarged  he  was  liable  for  the  payment  of  taxes,  on  account 
of  his  said  default,  in  the  smn  of  $3,000  and  over,  which  had 
accrued  and  were  due  for  state,  county,  and  township  pnr- 


either  requires  or  intends  shall  be  filed  for  payment  against  a 
decedent's  estate.  It  is  true  that  taxes,  in  the  order  pre- 
scribed by  the  statute  for  the  payment  of  liabilities  of  a  de- 
cedent's estate,  come  within  the  fourth  provision  of  such  or- 
der of  payment  .  .  .  The  duty,  however,  rests  upon  the  ad- 
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ministrstor  or  executor  to  pay  the  taxes  due  against  the  estate 
without  their  being  filed  or  preeented  for  psjmeat." 

4.  It  is  further  contended  by  reapoadente  that  the  assess- 
ment was  not  properly  made  against  the  plaintiffs  as  executors 
of  the  estate  of  the  deceased.  A  great  many  cases  are  cited 
from  this  court,  bat  they  are  cases  decided  when  the  statutes 
on  the  subject  were  qoite  differ^t  from  the  present  statntea. 
True,  the  entry  against  the  executors  on  the  tax  roll  was  not 
in  as  good  form  as  mi^t  be,  but  under  our  present  statutes  we 
think  it  sulBcient  as  an  assessment  against  the  plaintiffs  as  ex- 
ecutors. It  is  quite  apparent  from  the  whole  record  that  the 
board  intended  to  make  the  assessment  against  the  executors. 
See.  1044a,  Stats.  (Supp.  1906),  provides  that  failure  to  enter 
such  asseesment  separately  or  to  indicate  the  representative  ca- 
pacity or  other  relationship  of  the  person  assessed  shall  not 
affect  the  validity  of  the  assessmfflit.  We  think  the  assess- 
ment was  valid  against  the  plaintiffs  as  executors  of  Hugh 
Sloan,  deceased. 

5.  Several  questioiiB  of  practice  respecting  the  sufficiency 
of  the  complaint  in  equity,  and  whethn  the  plaintiff  had  an 
adequate  remedy  at  law,  and  whether  sn^di  objections  were 
waived  by  failure  to  demur  or  answer,  are  argued  in  Uie  briefs 
of  counsel  But  since  we  hold  that  no  case  was  made  either 
at  law  or  in  equity,  it  is  unnecessary  to  consider  or  docide  such 
questions. 

6.  The  defendants  set  up  a  counterclaim  asking  judgment 
dismissing  the  complaint  and  that  they  have  judgment  against 
the  plaintiffs  for  the  sum  of  $1,204.88,  being  the  amount 
claimed  due  for  taxes,  and  for  general  relief,  t(^ether  with 
costs.  On  the  trial  defendants  asked  permission  to  withdraw 
the  cotinterclaim,  which  was  denied  and  the  counterclaim  was 
permitted  to  stand. 

Oh.  417,  Laws  of  1903,  before  referred  to,  makes  the  tax 
collectible  from  t^e  executors  personally  and  also  makes  it  a 
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debt  of  the  decedent.  It  being  estabUshed  that  the  taxes  aa- 
aeased  against  tlie  plaintiffs  are  valid,  judgment  should  hare 
been  stored  in  faror  of  the  defendants  for  the  amount  of  the 
debt.  It  is  true  that  the  counterclaim  asks  judgment  against 
the  plaintiffs — apparently  e  personal  judgment  But  this  is 
immaterial  under  our  system  of  pleading  and  practice.  A 
judgment  de  bonis  iestatoria  is  a  proper  judgment  in  all  cases 
where  tiie  executor  is  a  party  and  the  estate  fd  decedmt  is 
liable  for  the  debt  18  Cyc.  1043  et  eeq.;  Woodward  v.  How- 
ard, 13  Wis.  557 ;  Eei  v.  Heller.  68  Wis.  415, 10  N.  W.  620 ; 
Ladd  V.  Anderson,  68  Wis.  691,  17  N.  W.  820;  BorcheH  v. 
Borchert,  141  Wis.  142,  128  N.  W.  628.  So  in  Uie  present 
ease  judgment  may  be  entered  against  the  plaintiffs  as  ex- 
ecutors, with  direction  that  -the  same  may  be  paid  out  of  the 
property  of  the  estate  in  Uie  hands  of  the  plaintiffs,  since  it 
appears  from  the  record  that  there  is  ample  property  in  the 
hands  of  the  plaintiffs  as  executors  to  satisfy  the  claim. 

By  the  Court, — The  judgment  of  the  oourt  below  is  re- 
versed, and  the  cause  remanded  with  directions  to  enter  judg- 
ment in  favor  of  the  defendants  npcoi  the  oonnterolaim  as  in- 
dicated in  this  opinion. 
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Phigsiz  Maitufactubinq  Compakt,  Respondent,  vs.  Whitb 

and  wife,  Appellants. 

Sams,  Appellant,  vs.  Same,  Respondents. 

Manh  IS— April  tS,  lilt. 

tnfUMCtton:  ConlracU:  XacltuUie  rioM  to  manufacture  patenttS  or 
ticie:  Partiei:  Neto  eontnKt  tvpenedinff  former  one:  ButbanS 
and  wife:  "Imttrovementi"  on  patented  machine:  Right  to  u§e: 
Eitoppel:  TraOe-itamei:  Restraining  vte  of  man't  own  nome: 
TJnfair  competition. 

1.  In  An  action  to  estAbllali  An  ucliulTe  rlgbt  to  mAnufactore  and 
Mil  certain  saw  awagea  patented  by  defendant,  and  to  enjoin 
him  from  manufacturing  and  Belling  similar  machlnea  In  vlola- 
tion  of  Ue  contract  under  which  plaintiff  claims,  the  defend- 
Anfa  wife,  who  la  the  record  owner  of  the  patent,  la  a  proper, 
If  not  A  necessAry,  party. 

S.  The  Inventor  of  a  saw  awage  gave  to  a  corporAtlon,  by  contract, 
an  exclusive  right  to  manufacture  and  sell  aucli  iwase,  together 
with  the  Inventions  and  Improvements  on  the  same  which  Iiad 
been  or  might  be  Invented.  Afterwards  the  patent  on  tbe  ewace 
was  formally  transferred  to  the  Inventor's  wife,  but  without 
consideration  and  without  Intention  to  make  any  practical  dif- 
ference In  the  ownership  and  control  thereof  by  the  husband. 
A  now  contract,  signed  by  the  wife  and  differing  In  some  re- 
jects from  the  former  one,  was  then  made  with  the  corpora- 
tion, which  In  terms  declared  that  It  should  supersede  all  other 
and  former  contracts  reapocting  such  swage.  Thereafter  the 
manufacture  and  sale  went  on  as  before,  royalties  being  pall 
to  the  wife,  with  the  husband's  knowledge,  and  deposited  to  the 
credit  of  a  hank  account  In  her  name,  upon  which,  however, 
checks  were  drawn  by  husband  and  wife  Indiscriminately, 
ffeld,  that  tbe  second  contract  was  to  all  Intents  and  purposes 
the  contract  of  the  Inventor,  so  far  as  the  corporation  was  con- 
cerned, and  that  It  superseded  the  earlier  contract. 

S.  A  new  saw  swage  invented  and  patented  by  the  same  Inventor, 
but  designated  In  the  speclflcatlon  of  the  patent  as  an  Improve- 
ment on  the  former  machine  and  so  treated  by  the  partlee  ter  a 
number  of  years,  was  an  "Improvement"  covered  by  the  con- 
tracts giving  tlie  corporation  eicluBlve  rights  of  manufActure 
and  sale. 
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4.  Th«  Inrentor  having  Isvented  s  third  saw  swage  of  almllar  ctiar- 
acter  but  wltb  some  changes,  and  the  coloration  having,  after 
some  discussion  and  negotiation,  a^eed  that  he  might  manu- 
facture and  Mil  such  new  swage  hlmseU,  and  having  allowed 
him  ther^Lfter  to  proceed  to  make  patterns  and  models  In  Its 
shop  at  a  considerable  cash  outlay,  paid  to  It  by  him,  with  full 
knowledge  of  bis  Intention  to  use  such  patterns  and  models  In  a 
shop  of  hla  own  In  manufacturing  the  new  swage,  the  corpora- 
tion was  estopped  from  claiming  any  right,  by  virtue  of  Its  con- 
tract, to  manufacture  and  sell  such  third  swage. 

G.  A  man's  name  la  hie  own  property  and  he  has  the  right  to  every 
honest  and  fair  use  of  It  In  his  buslnees,  but  he  cannot  resort 
to  artifice  or  use  It  In  such  manndt'  as  to  mislead  the  public  In 
respect  to  the  Identity  of  another  business  firm  or  eBtabllshment 
or  the  article  produced  by  It,  and  thus  cause  Injury  to  such 
other  beyond  that  which  results  from  the  mere  similarity  of 

t.  Thus,  where  a  man  named  Whits  Invented  a  saw  swage  and 
granted  to  plaintiff  the  eiduaive  right  to  manufacture  and  sell 
the  same  and  any  Improvements  thereon,  and  plaintiff  had,  wltb 
his  knowledge  and  consent,  put  such  Invention  and  an  Improved 
form  thereof  upon  the  market  under  the  names  of  the  "White 
Swage,"  "New  White  Swage,"  and  "Improved  White  Swage," 
and  had  at  great  expense  and  by  efforts  extending  over  a  num- 
ber of  yeara  established  a  reputation  and  demand  tor  the  ai^ 
tide,  such  Inventor  was  properly  enjoined,  at  the  Instance  of 
the  plalntUt  and  upon  proof  of  actual  Injury  to  Its  trade  by  de- 
ception of  customers,  from  advertlring  and  selling  another 
■wage  of  hie  own  later  Invention  under  such  names  or  any 
combination  thereof.  Including  the  name  "New  Improved  White 
Swage."  Fith  Broi.  W.  Oo.  v.  La  Belle  W.  Worka,  82  WIb.  546, 
explained  and  distinguished.  Sikbickeb,  Kxbwir,  and  Tiu- 
un,  JJ.,  dissent. 

AppBAza  irom  a  judgment  of  tbe  circuit  oonrt  for  Eau 
Claire  county:  James  Wiokhau,  Cirooit  Judge.  Modified 
and  affirmed. 

This  is  an  action  in  equity  to  establish  and  enforce  by  in- 
junction an  exclusive  right  on  the  part  of  the  plaintiff  to 
manufacture  and  sell  certain  patented  saw  swages,  invented 
and  patented  by  the  defendant  Albert  E.  White,  and  to  enjoin 
said  White  from  manufacturing  or  selling  any  saw  swage 
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equipped  'witii  certain  specified  parte,  and  frcau  advertising 
for  sale  any  saw  awage  under  the  name  "White  Saw  Swage," 
OT  any  eimilar  name.  A  saw  awage  is  a  hand  machine  used 
for  Bpreading  or  broadening  the  cutting  surface  of  the  teeth 
of  rotary,  band,  or  other  saws  at  the  point  and  for  a  little  dis- 
tance below  the  point.  This  is  done  bj  placing  the  ma<^ine 
on  the  edge  of  the  saw  so  that  the  tooth  to  be  swaged  comes 
between  two  steel  dies,  one  of  whidi  is  stationary  and  is  called 
the  anvil  die,  and  the  other  is  a  movable  eccentric  die,  both 
of  which  are  set  firmly  in  a  circular  steel  block.  By  means 
of  a  lever  the  eccentric  die  is  pressed  with  great  force  against 
the  cutting  surface  of  Hie  tooth,  the  back  of  which  rests  against 
the  anvil  die,  and  thus  the  point  of  the  tooth  is  broadened. 

In  November,  1896,  the  defendant  Albert  E.  White  had 
perfected  an  improved  saw  swage  and  applied  for  a  patent 
thererai,  whi(^  patent  was  actually  issued  to  him  August  3, 
1897,  and  numbered  587,539,  and  ia  hereafter  called  the  first 
patent.  Kovember  IS,  1896,  a  contract  was  made  between 
White  and  the  plaintiff  by  which  White  granted  to  the  plaint- 
iff 

"the  ezelnsive  right  to  manufacture  and  sell  throughout  the 
United  States,  its  Territories  and  the  Dominion  of  Canada, 
the  said  saw  swages,  together  with  the  inventions  and  im- 
provements on  same  which  have  been  or  may  be  invented,  and 
for  which  letters  patent  are  now  pending  or  may  hereafter  be 
issued  to  him  in  Uie  United  States  and  the  Dominion  of  Can- 
ada for  improvements  in  saw  swages  and  attachments  thereto 
to  the  full  end  and  term  for  whi<±  any  patent  may  be  issued 
thereon,  subject  to  the  limitations  and  conditions  hereinafter 
named." 

By  tMs  contract  White  also  agreed  as  follows : 
"faithfully  to  devote  his  services  and  skill  as  inventor  to 
perfecting  and  completing  the  said  invention  and  improve- 
ments and  to  use  bis  best  endeavors  to  introduce  the  same  for 
sale  and  use  and  to  make  the  same  efficient  and  successful  in 
operation,  and  to  create  the  best  possible  demand  and  market 
Voi-l«— 19 
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for  his  said  invention  and  improvements  to  the  end  and  pur- 
pose that  the  manufacture  and  sale  thereof  may  be  made  as 
profitable  and  extensive  aa  he  may  do  by  the  exercise  of  his 
best  efforts  and  skill  in  that  behalf. 

"And  the  said  A.  E.  White  further  agrees  in  consideration 
of  t^s  agreement  and  his  salary  hereinafter  mentioned  as  the 
agent  of  the  said  party  of  the  second  part,  and  \mder  its  di- 
rection as  workman  and  traveling  salesman,  to  sell  and  intro- 
duce the  saw  swages  and  invention  and  improvements  thereon 
and  also  any  other  articles  of  manufacture  as  requested  by  the 
said  party  of  the  second  part,  by  the  exercise  of  hia  best  skill 
and  ability  as  such  workman,  salesman  or  agent,  and  that  he 
will  faithfully  devote  his  time,  ability  and  services  in  and 
about  the  introduction  and  perfection  of  said  invention  and 
improvanents  thereon  for  the  best  interests  of  Uie  business  of 
said  Phcenix  Manufacturing  Company," 

The  contract  farther  provided  that  the  plaintiff  should 
manufacture  and  sell  the  said  patented  swages  and  the  im- 
provements thereon,  and  pay  a  royalty  to  White  of  $5  for 
each  swage  sold;  that  the  agreement  might  be  canceled  by 
either  party  by  six  months'  written  notice  at  any  time ;  and 
that  White  should  be  employed  as  traveling  agent  and  sales- 
man by  the  plaintiff  for  one  year  at  a  salary  of  $1,000,  sub- 
ject to  the  right  of  either  party  to  terminate  the  employment 
by  giving  thirty  days'  notice  to  the  other. 

Upon  the  making  of  this  contract  the  plaintiff  entered  on 
the  manufacture  and  sale  of  the  machine,  and  successfully 
prosecuted  the  business  and  made  regular  payments  of  royal- 
ties to  White  as  agreed.  White  also  went  to  work  under  the 
contract,  and  continued  to  travel  and  make  sales  for  the  plaint- 
iff with  no  formal  renewal  of  the  contract  until  July  30, 1899, 
at  which  time  he  quit  such  employment  by  mutual  consent  and 
went  to  Louisiana,  intending  to  engage  in  the  lumber  business 
there,  but  abandoned  that  intention  and  returned  to  Eau 
Claire,  and  on  September  5,  1899,  resumed  his  employment 
with  the  plaintiff  at  an  increased  salary,  and  so  remained  until 
August  22,  1908,  when  he  finally  left.     In  August,  1899, 
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White  assigaed  bis  interest  in  the  patent  to  one  C.  B,  Daniels, 
then  president  of  the  plainti£F  companj,  as  security  for  mon 
eye  which  it  was  expected  that  Daniels  would  advance  to  him 
to  be  uaed  in  the  Louisiana  business,  but  aa  no  advancements 
were  ever  made,  Daniels  on  September  7,  1899,  at  White's  re- 
quest, assigned  the  patent  to  the  latter's  wife,  Georgiamia  M. 
White,  Both  assignments  were  made  without  consideration. 
On  September  9,  1899,  Oeorffianna  M.  White  entered  into  a 
written  contract  with  the  plaintifF  with  reference  to  the  future 
manufacture  of  the  swa^^,  which  the  plaintiff  alleges  was 
made  at  the  request  of  and  vriih  the  consent  of  White.  White 
denies  that  the  last  named  contract  was  made  at  his  request, 
or  that  he  had  anything  to  do  with  it  except  to  carry  a  message 
from  the  plaintiff  to  his-  wife  about  it  The  court,  however, 
found  that  it  was  made  at  White's  request,  and  it  was  abun- 
dantly proven  not  only  that  the  contract  was  raade  at  his  re- 
quest, but  that  he  conducted  the  negotiations,  while  his  wife 
simply  signed  it  because  the  patent  stood  in  her  name.  This 
second  contract,  after  reciting  the  issuance  of  the  patent  and 
its  transfer  to  Qeorgianna,  grants  to  the  plaintiff  the  exclusive 
ri^t  to  make  and  sell  the  swage,  "together  with  the  inven- 
tions and  improvements  on  the  same  which  are  or  may  be  in- 
vented or  added  thereon,  and  attachments  thereof,  to  the  full 
end  of  the  term  of  said  patent,"  subject  to  the  conditions 
thereafter  named.  The  contract  further  provided  for  the 
same  royalty  as  before,  and  that  the  plaintiff  would  not  man- 
ufaetnre  or  sell  any  other  saw  swage  while  manufacturing  the 
White  swage,  and  that  in  case  it  should  not  sell  at  least  100 
each  year,  or  at  its  option  pay  the  contract  royalty  for  100, 
the  said  Qeorgianna  might,  at  her  option,  terminate  the  license 
by  six  months'  written  notice.  By  the  final  clause  of  this 
agreement  it  was  provided  that  it  should  "supersede  and  take 
the  place  of  all  other  or  former  contracts  or  agreements  made 
respecting  said  patented  saw  swages  or  improvements," 

After  the  making  of  this  contract  the  manufacture  and 
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sale  of  the  swage  by  the  plaintiff  went  on  as  before,  and  the 
royalties  were  paid  by  check  to  the  order  of  Oeorgiamut  M. 
White,  with  the  full  knowledge  and  consent  of  White.  Mrs. 
White  testifies  that  the  checks  were  all  deposited  to  the  credit 
of  ber  account  in  the  bank  (Mr.  White  never  having  kept 
an  account  of  his  own),  and  tiat  checks  were  drawn  on  that 
account  by  herself  and  her  husband  indiscriminately.  Mr. 
White  continued  in  the  plaintiff's  employment,  his  work  being 
enlarged  from  time  to  time  so  as  to  cover  the  making  of  plans 
and  specifications  for  mill  outfits  and  getting  orders  for  the 
same,  but  he  incidentally  also  sold  the  swages.  In  the  fall  of 
1901,  and  while  still  at  work  for  plaintiff,  he  designed  a  new 
swage  and  applied  for  a  patent  thereon,  which  was  finally 
issued  to  him  April  3,  1906,  numbered  816,695,  and  ^ich 
will  be  hereafter  called  tiie  second  patent.  The  specification 
of  this  second  patent  declares  that  the  "invention  relates  to 
devices  for  swaging  the  teeth  of  band,  gang,  and  circular  saws, 
and  is  designed  as  an  improvemeni  over  the  awage  device 
shown  and  described  in  letters  patent  of  the  U.  S.  No.  587,539, 
issued  to  me  August  8,  1897."  In  this  second  patent  the  dies 
were  not  changed,  nor  their  operation,  but  there  was  added  a 
frame  so  that  the  block  containing  the  dies  was  supported  on 
the  edge  of  the  saw,  combined  with  a  slotted  semi-circular  arch 
above  the  saw  furnished  with  stop  pins  for  regulating  the  dis- 
tance to  be  traveled  by  the  lever,  which  was  forked  so  that  the 
handle  was  directly  above  and  in  the  plane  of  the  saw,  thus 
insuring  a  direct  pressure  instead  of  a  one-sided  pressure,  as 
in  the  case  of  the  former  lever.  After  the  perfecting  of  this 
second  invention,  it  was  manufactured  by  the  plaintiff,  adver- 
tised, and  sold  by  and  with  the  knowledge  and  consent  of  the 
defendant  White  as  the  "New  White  Saw  Swage,"  and  the 
same  royalty  was  paid  to  Mrs.  White  on  each  of  the  improved 
swages  as  on  the  old.  White  claims  that  this  use  was  permis- 
sive only,  and  under  a  verbal  agreement  with  Mr.  O.  B.  Dan- 
iels (now  deceased),  which  contemplated  a  definite  agreement 
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in  the  future,  but  as  Mr.  Daniels  died  before  tbe  commence- 
meut  of  this  action  Mr,  yVhite  was  not  allowed  to  give  any 
evidence  of  such  an  agreement,  and  no  other  witness  gavo  any 
sudi  evidence. 

The  court  found  that  tbe  two  Whites  and  tbe  plaintiff,  from 
October,  1904,  until  August,  1908,  treated  Uie  swages  covered 
by  the  second  patent  as  merely  an  improvement  on  tbe  swages 
covered  by  the  first  patent  aad  as  one  of  the  improvements 
covered  by  the  terms  of  the  second  contract ;  that  relying  on 
this  understanding  the  plaintiff  spent  large  sums  of  money, 
extensively  advertised  and  catalogued  both  machines,  describ- 
ing the  machines  made  under  tbe  second  patent  as  "New 
White  Swages"  and  "Improved  White  Swages;"  that  Jlfr. 
White  himself  knew  of  and  wrote  the  introduction  to  the  cata- 
logue, and  that  the  plaintiff  had  thus  built  up  a  trade,  and 
such  swages  had  become  generally  known  to  the  trade  through- 
out the  United  States  and  Canada  aa  "White  Swages,"  "New 
\\Tute  Swages,"  and  "Improved  White  Swages."  It  further 
appears  by  the  testimony  that  in  August,  1908,  White  in- 
vented another  improved  saw  swage,  and  made  application  for 
a  patent  thereon,  which  application  was  still  pending  in  the 
United  States  patent  office  at  the  time  of  the  trial,  tliough  a 
patent  bad  been  granted  thereon  in  Canada,  March  1,  1910. 
In  this  third  machine  both  dies  are  set  in  a  different  way  in 
the  block,  and  the  eccentric  die  is  of  somewhat  different  shape, 
the  slotted  arch  and  pins  and  forked  lever  are  used,  and  there 
are  new  adjustable  spring  brackets  for  supporting  the  frame 
of  the  machine  on  the  saw  teeth,  also  a  pivoted  guide.  With 
regard  te  this  invention  there  was  some  difference  of  opinion 
between  the  parties,  Mr.  Daniels  being  of  opinion  that  the 
plaintiff  was  entitled  to  manufacture  it  under  the  former  con- 
tract as  an  improvement  After  some  discussion  and  nego- 
tiations it  was  agreed  that  White  might  resign  his  employment 
and  himself  engage  in  the  manufacture  and  sale  of  swages 
under  his  last  invention,  and  White  thereupon  resigned  and 
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devoted  Lis  time  for  a  rnunber  of  months  to  making  patterns 
and  models  of  the  third  invention  in  the  plaintiff's  shop,  and 
paid  the  plaintiff  considerable  sums  for  the  shop  work,  etc, 
the  plaintiff  knowing  that  White  intended  to  himself  manu- 
facture and  sell  the  new  swage  from  the  models  so  made,  but 
not  knowing  that  he  proposed  to  sell  them  under  the  name 
"Kew  Improved  White  Swage,"  or  any  name  incorporating 
the  word  "White"  therein.  WhUe,  in  April,  1909,  engaged 
in  the  manufacture  of  swages  under  the  third  invention,  and 
began  to  distribute  in  the  United  States  and  Canada  cata- 
logues describing  his  swages  as  the  "New  Improved  White 
Swages,"  and  used  the  word  "White"  as  a  trade-mark  on  the 
machine  itself.  The  catalogue  announced  that  While  had 
severed  hie  connection  with  the  plaintiff,  and  designed  an 
entirely  new  line  of  swages  to  be  marketed  and  sold  under  his 
own  name  and  to  be  known  as  the  "New  Improved  White ;" 
that  they  contained  radical  changes  and  improvements,  and 
did  not  contain  any  important  feature  or  part  of  the  White 
swages  made  and  sold  by  the  plaintiff.  The  trial  court  found 
that  considerable  confusion  had  been  caused  by  the  issuance 
of  this  catalogue,  that  orders  from  customers  for  swages  that 
were  intended  for  the  plaintiff  were  addressed  and  sent  to 
White,  and  that  the  use  of  the  word  "White"  or  the  words 
"New  Improved  White"  by  the  defendant  is  likely  to  deceive 
the  plaintiff's  customers  in  the  purchase  of  saw  swages,  and 
also  tends  to  confuse  purchasers  as  to  which  swage  is  intended, 
and  is  in  fact  injurious  to  the  plaintiff's  trade  and  business. 

From  the  foregoing  facts  the  court  concluded  (1)  that  the 
plaintiff  acquired  and  had  the  exclusive  right  to  manufacture 
and  sell  in  the  United  States  and  Canada  the  saw  swages  cov- 
ered by  the  first  and  second  patents  according  to  the  tenm  of 
the  second  contract  aforesaid;  (2)  that  the  defendant  had  the 
lawful  right  to  manufacture  and  sell  the  saw  swage  invented 
by  him  in  August,  1908,  and  that  the  plaintiff  was  estopped 
from  claiming  any  right  to  manufacture  or  sell  the  same;  and 
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(3)  that  the  use  by  defendant  White,  m  advertising  or  de- 
scribing the  Hwagea  made  b;  him,  of  the  words  "White  Saw 
Swages,"  "New  Improved  White  Swages,"  and  the  word 
"White"  in  describing  the  same,  or  as  a  trade-mark  Uiereon, 
tends  to  deceive  plaintifTs  customers  and  is  in  violation  of 
p1ainti£F'a  right,  and  that  plaintiff  is  entitled  to  an  injunction 
restraining  the  said  White  therefrom,  but  not  from  carrying 
on  the  business  of  manufacturing  or  selling  swages  in  his  own 
name. 

Judgment  was  entered  substantially  according  to  the  find- 
ing. That  part  thereof  which  enjoined  the  defendant  White 
from  advertising  and  selling  his  swages  under  the  name 
**White  Saw  Swage"  and  other  kindred  names  is  as  follows: 

"It  is  further  ordered,  adjudged  and  decreed,  that  the  de- 
fendants and  each  of  them,  their  agents  and  servants,  in  ad- 
vertising or  selling  any  swage  or  device  designed  or  intended 
as  a  swage  of  saws  be,  and  they  are  hereby,  perpetually  en- 
joined, restrained  and  forbidden  from  using  in  any  manner 
as  a  trade-mark  or  trade-name,  or  as  a  name  designating  any 
such  swage  or  device,  the  words  "White  Saw  Swage,"  "Im- 
proved White  Saw  Swage,"  or  "New  Improved  White  Saw 
Swage,"  or  the  word  "White"  with  or  without  otiier  words  of 
designation ;  but  the  defendants  and  each  of  them  may  use  his 
or  her  own  name  in  carrying  on  or  conducting  the  business  of 
such  defendant  in  the  manufacture  or  sale  of  any  swage  which 
such  defendant  has  a  right  to  manufacture  or  sell,  and  may 
use  such  name  or  any  portion  thereof  as  the  name  or  as  a  por- 
tion of  the  name  of  any  firm  or  corporation  with  which  such 
defendant  may  be  associated  in  such  business,  and  if  such  be 
the  fact,  may  advertise  that  the  defendant,  Albert  E.  White, 
is  the  inventor  of  the  swage  so  manufactured  or  sold,  provided 
that  aaid  defendants  shall  not  use  as  such  firm  or  corporation 
name  the  words  "White  Saw  Swage,"  "Improved  White  Saw 
Swage,"  or  "New  Improved  White  Saw  Swage,"  nor  any  of 
said  combination  of  words  either  with  the  word  "Company" 
added  or  the  word  "Saw"  omitted,  and  said  defendants  shall 
not  by  any  artifice  use  any  other  firm  or  corporate  name  in 
such  manner  as  to  be  an  advertisement  of  swages  under  the 
i  herein  prohibited." 
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The  defendants  appeal  from  those  parts  of  the  judgment 
enjoining  them  from  manufacturing  awagea  under  the  first 
two  patents  and  from  that  part  of  the  judgment  enjoining 
them  from  the  use  of  the  word  "White"  as  a  trade-mark  or  in 
the  description  of  saw  swages  manufactured  and  sold  by  them. 
The  plaintiff  appeals  from  that  part  of  the  judgment  which  - 
determines  that  the  defendant  has  a  right  to  manufacture  and 
sell  saw  swages  under  the  invention  of  1908.  The  defendant 
Oeorffianna  M.  White  originally  interposed  a  separate  demur- 
rer to  the  complaint,  on  the  ground  that  no  cause  of  action  was 
stated  against  her,  and  this  demurrer  having  been  overruled 
on  the  ground  that  she  was  a  proper  party  to  the  action,  aha 
adopted  the  answer  of  Albert  E.  White  as  her  own,  and  the 
case  proceeded  at  once  to  trial.  She  now  claims  error  in  over* 
ruling  her  demurrer,  in  addition  to  her  contentions  on  th& 
merits  of  the  case. 

.For  the  plaintifE  there  was  a  brief  by  Bundy  &  Wilcox,  and 
oral  argument  by  (7.  T.  Bwidy.  Upon  the  subject  of  unfair 
competition  they  cited  28  Am.  &  Eng.  Ency.  of  Law  (2d  ed.) 
408^29;  Opperjnann  v.  Waterman,  94  Wia.  583,  69  N.  W. 
569;  Listman  M.  Co.  v.  W.  lAstman  M.  Co,  88  Wis.  33, 
60  N.  W.  261 ;  Fish  Bros.  W.  Co.  v.  La  Belle  W.  Works,  82 
Wis.  564,  52  N.  W.  595;  Howe  8.  Co.  v.  Wyckoff,  S.  £  B. 
198  U.  S.  118,  25  Sup.  Ct.  609;  Singer  Mfg.  Co.  v.  June 
Mfg.  Co.  163  U.  S.  169,  11  Sup.  Ct  1002;  Sheffield-King 
M.  Co.  V.  Sheffield  M.  &  E.  Co.  106  Minn.  315,  117  N. 
W.  447.  They  also  contended  that  plaintiff  controlled  the 
fundamental  invention,  hence  defendant  had  no  right  to  man- 
ufacture his  third  machine  which  utilized  improvements  cov- 
ered by  the  earlier  patents,  citing  O'Reilly  v.  Morse,  15  How. 
62 ;  ThomsonrH<mston  E.  Co.  v.  Ohio  B.  Co.  80  Fed.  712. 

For  the  defendants  there  was  a  brief  by  Flanders,  Bottom, 
Faujsett  <£  Bottum,  attorneys,  and  James  G.  Flanders,  of 
counsel,  and  oral  argument  by  Mr.  Flanders  and  Mr.  C,  E. 
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Munroe.  They  argued,  inier  alia,  that  the  courts  will  not  en- 
force specific  performance  of  revocable  contracts,  Ulrey  v, 
Keith,  23r  HL  284,  86  N.  E.  696;  Excelsior  W.  P.  Co.  v. 
Facifie  B.  Co.  186  U.  S.  282,  22  Sup,  Ct.  681 ;  Victor  T.  It. 
Co.  V.  The  Fair,  123  Fed.  424;  Pomeroy,  Spec  Perf.  sec 
289 ;  Morth  Co.  v.  BipUy,  10  WalL  339,  359;  Rtat  ».  Con- 
rad, 47  Mick  449,  466,  11  If,  W,  265;  Express  Co.  V.  Rail- 
road Co.  99  IT.  S.  191 ;  Parh  «.  It.,  St.  P.  i  8.  S.  U.  R.  Co. 
114  Wis.  347,  363,  89  N.  W.  632;  PeAtigo  L.  Co.  v.  EBis, 
122  Wis.  433,  439, 100  N.  W.  834.  The  contract  with  Mrs. 
White  did  not  cover  the  second  invention,  hut  superseded  the 
first  contract,  and  without  an  express  contract  plaintiff  could 
daim  no  exclusive  right  Eapgood  v.  Hewitt,  119  TJ.  S.  226, 
7  Sup.  Ct.  193;  Daltell  v.  Dueler  W.  C.  Mfg.  Co.  149  U.  S. 
315,  320,  13  Sup.  Ct.  886;  Amerieatt  C.  L.  Co.  v.  WiUon, 
198Mass.  182,84  If,  E.  133;  Johnson  F.  ii  E.  Co.  v.  Western 
F.  Co.  178  Fed.  819;  Agawam  Co.  v.  Jordan,  7  Wall.  683; 
McClurg  v.  Kingidand,  1  How.  202 ;  Pressed  Steel  C.  Co.  v. 
Hansen,  137  Fed.  403 ;  Valley  I.  Tf.  Mfg.  Co.  v.  Goodrich, 
103  Wis.  436,  78  N.  W.  1096 ;  Fxdler  &  J.  Mfg.  Co.  v.  Bart- 
tett,  68  Wis.  73,  31  N.  W.  747.  Upon  the  question  of  estop- 
pel they  cited  Oitl  o.  V.  8.  160  U.  &  426,  16  Sup.  Ct.  322 ; 
l<mc  <e  B.  Co.  V.  Locke,  160  U.  a  193, 196,  14  Sup.  Ot.  78 ; 
Timoncy  v.  Buck,  84  Fed.  887 ;  Dickerson  v.  Colgrove,  100  U. 
S.  578,  680;  Swain  v.  Seamens,  9  Wall.  254;  McLean  v. 
Bow,  42  Wis.  610.  As  to  unfair  competition  they  cited  Paul, 
Trade-marks,  §§  209,  210,  216 ;  Qorham  Mfg.  Co.  v.  Emery- 
Bird-Thayer  D.  0.  Co.  104  Fed.  243 ;  Eann  v.  Diamond  S. 
Co.  89  Fed.  706;  Morgan  B.  Co.  v.  Walton,  86  Fed.  605; 
Bvrgess  v.  Burgess,  3  De  G.,  M.  &  G.  896 ;  Rogers  &  Bro.  v. 
Rogers,  63  Conn.  121,  166,  1  Atl.  807;  TtiHin  v.  TuHin,  L. 
K.  42  Oh.  Div.  128,  143 ;  Fish  Bros.  W.  Co.  ».  La  Belle  W. 
Works,  82  Wis.  646,  62  N.  W.  696 ;  Bowell  v.  Bowell,  122 
Wis.  1,  99  If,  W.  473;  MarshaU  v.  Pinkham,  62  Wis.  672, 
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9  N.  W.  615;  Dr.  A.  Reed  0.  8.  Co.  v.  Frew,  162  Fed.  887; 
Magee  F.  Co.  v.  Le  Barron,  127  Mass.  115 ;  P.  LoriUard  Co. 
V.  Peper,  86  Fed.  956,  960. 

WiNBLOw,  C.  J.  Mrs.  White  is  unquestionably  a  proper, 
if  not  a  necessary,  party  to  this  action.  A  substantial  part 
of  the  relief  aought  consists  in  determining  the  rights  of  the 
plaintiff  in  the  manufacture  and  sale  of  a  certain  machine 
covered  by  a  patent  of  which  she  is,  at  least,  the  record  owner. 
A  complete  settlement  of  the  questions  involved  in  the  action 
could  hardly  be  satisfactorily  attained  unless  she  be  present 
as  a  party.     Sec  2603,  State.  (1898). 

The  facts  in  the  case  are  very  largely  undisputed.  Upon 
the  disputed  propositions  we  have  quite  carefully  examined 
the  evidence  and  have  found  no  reason  to  differ  with  the  con- 
clusions reached  by  the  trial  judge,  hence  the  questions  to  be 
considered  are  purely  questions  of  law,  and  they  are  four 
in  number,  viz.:  (1)  Was  the  contract  of  November,  1896, 
between  the  plaintiff  and  A.  E.  White  superseded  by  the 
contract  of  September,  1899,  between  the  plaintiff  and  Georgi- 
anna  M.  White  f  (2)  Was  the  machine  covered  by  the  second 
patent  an  improvement  upon  the  machine  covered  by  the  first 
patent  within  Qie  meaning  of  the  two  contracts!  (3)  Has  the 
plaintiff  any  rights  in  White's  third  invention?  (4)  Should 
White  be  restrained  from  using  tbe  word  "White"  as  a  trade- 
mark, or  from  advertising  and  selling  his  third  invenUon  un- 
der the  name  "Improved  White  Swage,"  or  a  similar  combi- 
nation of  words  which  include  the  word  "White"  as  an  essen- 
tial element  1 

1.  The  first  question  must  be  answered  in  the  affirmative. 
That  the  title  of  the  patent  was  placed  in  the  name  of  Mrs. 
White  without  consideration  is  undisputed.  That  this  was 
merely  a  formal  transfer  and  without  intention  to  make  any 
practical  difference  in  the  real  ownership  or  power  of  control 
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bj  Mr.  White  ia  hardly  open  to  doubt  All  the  facta  indicate 
this  result.  Mrs.  \\'hite  signed  the  second  contract  at  request 
of  her  husband  without  knowing  its  contents.  The  checks  for 
royalties,  thon^  made  out  in  her  name,  went  into  the  family 
bank  account,  against  which  both  drew  as  they  had  occasion 
just  as  before.  The  business  was  done  by  White  just  as  be- 
fore. On  both  sides  the  apparent  change  in  ownership  was 
evidently  considered  merely  a  change  in  name  but  not  in  legal 
effect  We  cannot  escape  the  conclusion  that  the  contract  of 
September,  1899,  was  to  all  intents  and  purposes  the  contract 
of  Albert  E.  White  so  far  as  the  plaintifF  is  concerned,  and 
hence  that  it  superseded  and  took  the  place  of  the  contract  of 
NoTemher,  1896. 

2.  The  second  question  also  must  receive  an  affirmative  an- 
swer. The  machine  covered  by  the  second  patent  seems  un- 
questionably to  be  merely  an  improvement  on  the  first  ma- 
chine ;  and  it  was  so  d^ominated  by  White  himself  in  the 
fipecification  of  the  second  patent  If  there  were  doubt  about 
this,  the  evidence  shows  very  persuasively  that  the  parties  so 
beated  it  for  four  years,  and  thus  removed  all  question  of 
doubt  as  to  the  matter  by  their  own  voluntary  acts.  Burton 
V.  Douglass,  141  Wis.  110,  123  N.  W.  631,  and  cases  cited. 

3.  The  trial  court  held  that  whatever  rights  the  plaintiff 
might  have  ri^tly  claimed  in  the  third  invention  under  the 
clause  of  the  contract  giving  it  the  exclusive  ri^t  to  manufac- 
ture and  sell  the  inventions  and  improvements  on  the  original 
White  a  wage  "which  are  or  may  he  invented  or  added 
tiiereto,"  it  had  estopped  itself  from  now  claiming  any  rij^t 
therein  by  its  conduct  in  allowing  Mr.  White  to  proceed  and 
make  patterns  and  models  in  its  own  shop  at  a  considerable 
cash  outlay  for  materials,  workmanship,  etc.,  paid  by  him  to 
the  plaintiff,  with  the  full  knowledge  and  understanding  of 
its  rights  and  of  the  intention  of  Mr.  White  to  use  those  pat- 
terns and  models  in  a  shop  of  his  own  in  manufacturing 
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Bwages  under  tlie  third  inTeation.  Here  axe  all  the  elementa 
of  a  complete  estoppel,  and  hence  the  third  question  must  be 
answered  in  the  n^atire. 

i.  The  last  question  la  not  so  much  a  question  of  trade- 
mark as  of  fair  or  unfair  competition  ia  trade.  It  ia  certain 
that  the  plaintiff  had  at  great  expense  and  b;  efforts  extending 
over  a  number  of  years  established  a  market  and  a  reputation 
for  the  "White  Saw  Swage."  It  had  for  yeaia  osed  the  names 
'TVTiite  Saw  Swage,"  "New  White  Swage,"  and  "Improved 
White  Swage"  in  its  advertising  and  its  catalc^es  with  the 
express  approval  of  Mr.  While,  indicated  over  his  own  sig- 
nature in  the  catalogue  issued  in  1905.  Evidently  he  was 
willing  and  even  desirous  that  the  machines  manufactured 
hj  the  plaintiff  under  the  first  and  second  patent  should  be- 
come known  to  the  trade  and  to  the  public  generally  as  the 
"White  Swage,"  the  "New  White  Swage,"  and  the  "Improved 
White  Swage." 

It  is  imquestionably  true  that  a  man's  name  is  hia  own  prop- 
erty, and  be  has  the  right  to  every  honest  and  fair  use  of  it, 
just  as  he  has  to  every  honest  and  fair  use  of  his  other  prop- 
erty. There  may  be  cases,  however,  where  he  may  be  en- 
joined from  using  hia  own  name  in  certain  ways.  The  prin- 
ciple is  very  clearly  steted  in  the  case  of  Russia  G.  Co.  V. 
LePage,  147  Mass.  206,  17  N.  E.  304,  aa  follows: 

"Every  one  has  the  absolute  right  to  use  his  own  name  hon- 
estly in  his  own  business  for  the  purpose  of  advertising  it, 
even  though  he  may  thereby  incidentally  interfere  with  and 
injure  the  business  of  another  having  \h.e  same  name.  In 
auch  case  the  inconvenience  or  loss  to  which  those  having  a 
common  right  to  it  are  subjected  is  damnum  absque  injuria. 
But  althou^  he  may  thus  use  hia  name,  he  cannot  resort  to 
any  artifice  or  do  any  act  calculated  to  mislead  the  public  aa  to 
the  identity  of  the  business  firm  or  esteblisbment,  or  of  the 
article  produced  by  them,  and  thus  produce  injury  to  the  other 
beyond  that  which  results  from  the  similarity  of  name." 
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Sjnger  Mfg.  Co.  v.  June  Mfg.  Co.  163  U.  S.  169,  16  Sup. 
Ct  1002 ;  Herring-Hdll-Marvin  8.  Co.  v.  Hall's  8.  Co.  208 
U.  S.  554,  28  Sup.  Ct  850. 

The  name  of  a  perstHi  may  become  eo  bound  up  with  a  par- 
ticular product  that  the  attaching  of  the  name  to  a  similar  and 
later  product  would  have  the  effect  of  a  falae  representation 
ihat  it  was  in  fact  the  original  product  The  idea  ia  thus  ex- 
pressed, with  plentiful  citation  of  authorities,  in  38  Cyc  811  : 

"Where  a  personal  name  has  become  the  trade-name  for  par- 
ticular goods,  another  person  of  the  same  or  a  similar  name 
may  not  use  such  name  as  the  trade-name  for  similar  goods, 
or  in  such  a  way  as  to  cause  his  goods  to  be  known  and  called 
for  in  the  market  by  the  same  name  as  his  rival's  goods  are 
already  known  to,  and  called  for  by,  the  purchasing  public" 

Such  is  the  case  here.  The  swages  manufactured  by  the 
plaintiff  have  beccane  favorably  known  to  the  trade  and  pur- 
chasing public  by  the  name  of  the  "White  Swage''  or  the  "Im- 
proved White  Swage."  Now,  while  Mr.  White  may  ri^t- 
fully  manufacture  and  sell  his  newly  invented  swage,  using 
his  own  name,  he  obviously  ought  not  to  be  allowed  to  mislead 
the  puUic  into  believing  that  it  ia  the  awage  long  manufac- 
tured by  the  plaintiff  that  he  ia  selling. 

This  we  understand  to  be  the  true  meaning  of  the  judgment 
on  this  branch  of  the  casa  Mr.  White  may  uae  his  own  name 
in  his  buaineaa,  either  aeparately  or  as  part  of  the  name  of  a 
firm  or  corporation,  and  may  advertise  the  fact  that  he  is  the 
inventor  of  the  swage  which  he  is  selling.  lie  may  also  ad- 
vertise that  he  makes  and  sells  a  saw  swage,  an  improved  saw 
swage,  or  a  new  saw  swage,  for  none  of  these  words  can  be 
appropriated  by  any  one, — they  are  public.  But  he  is  de- 
barred from  advertising  or  designating  his  swage  hy  such  com- 
binations of  words  as  the  "White,"  or  the  "White  Saw  Swage," 
or  the  "Improved  White  Saw  Swage,"  because  thereby  he  is 
likely  to  deceive  customers,  and  lead  them  to  suppose  that  be 
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is  making  aod  selling  the  product  long  known  to  tiie  trade, 
with  White's  knowledge  and  ci»iBent,  under  thoae  or  very  simi- 
lar names. 

It  is  suggested  that  the  case  of  Fish  Bros.  W.  Co.  v.  La 
Belle  W.  Worlcs,  82  Wis.  546,  52  N.  W.  595,  holds  a  some- 
what different  doctrine.  In  that  case  the  defendants  were 
permitted  to  use  their  own  names  and  even  the  rebus  of  a  fish, 
although  the  plaintiffs  had  acquired  by  purchase  of  their  foi^ 
mer  business  the  right  to  use  those  names  and  the  rebus  as  a 
trade-mark.  The  question  arose  upon  an  application  for  a 
preliminary  injunction,  not  after  trial,  and  there  were  no  facts 
showing  that  actual  injury  had  resulted  to  the  plaintiffs. 
This  court  held  that  the  defendants  could  lawfully  apply  to 
the  wagons  made  by  them  their  names  and  the  rebus,  provided 
they*did  it  in  a  way  not  calculated  to  induce  persons  to  buy 
the  same  as  and  for  those  manufactured  by  the  plaintiffs.  It 
was  further  said,  "their  advertisements  and  marks  must  truth- 
fully and  in  good  faith  refer  to  their  own  manufactures, 
trade,  and  business,  and  not  to  those  of  the  plaintiffs."  Thus 
the  case  recognized  the  principle  that  the  names  must  not  be 
used  in  a  way  to  deceive  tiie  purchasing  public  In  that  case, 
as  before  stated,  there  was  no  proof  of  actual  deception  or  in- 
jury ;  but  in  the  present  case  there  is  not  only  proof,  but  a 
finding  to  that  effect,  and  hence  we  cannot  regard  anything 
actually  decided  in  that  case  as  contrary  to  liie  principle  de- 
cided in  the  present  caae. 

In  one  respect  the  judgm^it  is  too  sweeping  and  must  be 
modified.  It  adjudges  that  the  plaintiff  has  the  exclusive 
right  to  manufacture  and  sell  the  saw  swages  covered  by  both 
the  first  and  second  patents  during  the  "life  of  said  patents," 
and  enjoins  the  defendants  from  manufacturing  or  selling  the 
same  during  such  period. 

The  contract  which  governs  the  rights  of  the  parties, 
namely,  the  second  contract,  grants  the  exclusive  right  "to  the 
full  end  of  the  term  of  said  patent,  subject  to  the  conditions 
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hereinafter  named."  The  patent  there  referred  to,  and  the 
only  one  then  existing,  waa  the  first  patent,  issued  August  3, 
1897,  and  expiring  in  1914,  bene©  the  exclusive  right  must 
terminate  at  that  time,  and  the  judgment  must  be  so  modified. 
It  must  be  further  oiodified  by  adding  to  the  adjudication  of 
the  exclusive  right  during  the  life  of  the  first  patent  a  clause 
providing  that  such  right  is  subject  to  termination  under  the 
provisions  of  the  fourth  subdivision  of  the  second  contract 

With  these  modifications  the  judgment  must  be  affirmed  on 
both  appeals. 

By  the  Court. — It  is  so  ordered.  No  costs  are  allowed  to 
either  party,  except  that  the  fees  of  the  clerk  of  this  court  shall 
be  taxed  and  paid  by  the  defendants. 

SiBBSCKEB,  Kekwiit,  and  TiHi.tN,  JJ.,  dissent  from  that 
part  of  the  decision  which  affirms  the  injunction  below  pro- 
hibiting tiie  ose  by  defendant  of.  his  name. 


BBBAXflTOBX,  Bespondent,  vs.  Apfi^eton  Mutuai,  Fibb  Ih- 
BUKANCE  CoupAiTT,  Appellant 

April  5— April  es,  19it. 

Fin  inturance:  Mutual  companiei:  Amenament  of  itatute:  Effect  on 
policies:  A.tte$tmenU:  Notice:  PuCIicatfon;  IntvSlcient  notice: 
DeSavit  In  payment:  Forfeiture. 

1.  A.  statute  regulating  asseBsmentii  bj  mutual  lire  Inauraace  com- 
panies. Id  force  at  the  date  ot  a  poIlc7,  becomes  a  part  thereof 
even  tbougb  when  the  company  waa  organised  the  itatute  was 
different  and  the  then  existing  statute  was  embodied  In  the 
articles  of  organization  and  fs  Indorsed  upon  the  policy;  and 
wherever  the  law  and  the  language  of  the  policy  differ  the  law 
Is  iwramount. 

S.  In  sec.  1941—9,  Stats.  (I^ws  of  1909,  ch.  453),  the  provision  that 
a  mutual  fire  Insurance  company,  upon  completing  an  assess. 
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ment,  stall  cause  to  be  publlsbed  a  notice  Btating  the  tlm«  when 
Buch  osseBsment  wae  levied  and  the  time  wb«n  the  same  be- 
comea  due,  and  that  "auch  notice,  together  with  proot  ot  th« 
publication  thereof,  shall  be  concluslre  evidence  ol  notice  ot 
"  deals  with  the  subject  of  proof,  not  with  the 
t  Itself;  and  the  particular  method  ot  proof  therein 
referred  to  was  not  Intended  to  be  exclusive. 

3.  If  an  assessment  has  been  duly  made  and  the  notice  thereof  pre- 

scribed In  said  sec.  1S41— 9  has  been  duly  given  te  a  policy- 
holder h7  mall,  a  default  In  parnient  will  be  followed  by  sns- 
penelon  of  his  poller  as  provided  In  said  sectloii,  regardless  ot 
the  requirement  for  publication  of  notice. 

4.  The  notice  of  asseaament  given  to  a  policy-holder  by  mall  under 

said  sec.  1941 — 9  Is  InsufBcient  nnless,  In  compliance  with  that 
section.  It  states  among  other  things  the  amount  of  the  assese- 
uent;  and  noDparment  hj  a  policy-holder  receiving  only  sncb 
an  Insufficient  notice  does  not  work  a  suBpenston  or  forfeiture. 

Afpeai.  from  a  judgment  of  the  circuit  court  for  Foreat 
county :  JoHu  Goodland,  Circuit  Judge.    Affirmed. 

Action  to  recover  on  an  insurance  policy.  Tlie  cause  vas 
tried  by  the  court  The  facta  found,  or  otherwise  appearing, 
are  as  follows:  A  policy  of  insurance  was,  in  due  form,  issued 
by  defendant  on  plaintiff's  property,  aa  alleged  in  the  com- 
plaint. Within  the  life  of  such  policy,  unless  it  sooner  lapsed 
for  failure  to  pay  an  assessment  as  hereafter  mentioned,  the 
property  waa  destroyed  by  fire.  Defendant  is  organized  under 
sees.  1841— :1  to  1941 — 13,  inclusive,  of  the  Statutes  of  Wis- 
consin, and  acts  amendatory  thereof.  In  due  form,  as  re- 
quired by  sec.  1941 — 9,  as  amended  (Laws  of  1909,  ch.  459), 
an  assessment  was  made  as  to  all  policies  of  the  class  to  which 
the  one  in  question  belonged.  The  amount  as  to  the  particular 
policy  was  $4.50.  No  notice  of  the  assessment  was  published 
but  within  thir^  days  after  the  making  thereof  a  notice,  dated 
at  Appleton,  April  6,  1910,  was  mailed  to,  and  in  due  course 
received  by,  plaintiff,  which  specified  as  follows:  Losses 
amounting  to  $2,091.16  have  accrued  since  January  1,  1910. 
The  company  has  not  sufEcient  funds  to  pay  the  same.  It  haa 
become  necessary  to  make  an  assessment  because  of  such  de- 
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ficieneji-.  The  board  of  directors  have  made  an  aaseasment  of 
sixty  per  cent,  of  the  preraiuin  charged,  with  two  per  cent,  ad- 
ditional for  collection,  on  all  policy-holders  who  were  mem- 
bers of  our  company  when  our  laat  loss  occurred.  The  assess- 
ment is  due  on  or  before  May  6,  1910.  Your  amount  is  indi- 
cated by  a  bill  below.  Make  all  checks  payable  to  the  order 
of  the  company.  This  notice  was  sent  by  the  secretary  of  the 
company  in  its  name.  When  defendant  was  oi^nized  sec. 
1941 — 9  aforesaid,  required  every  such  company,  by  ite  sec- 
retary, in  case  of  completing  an  assessment,  to  "immediately 
cause  to  be  published  for  three  successive  weeks  in  such  weekly 
newspaper,  printed  within  the  city  or  village,  if  any,  in  which 
the  office  of  such  company  is  located,  otherwise  in  such  news- 
paper printed  within  the  county  as  the  board  of  directors  may 
designate,  a  notice  stating  the  time  when  such  assessment  was 
levied  and  the  time  when  the  same  becomes  due ;  said  notice, 
together  with  proof  of  the  publication  thereof,  shall  be  con- 
clusive evidence  of  notice  of  such  assessment;  and  within  five 
days  after  the  levying  of  such  assessment  the  secretary  shall 
notify  every  member  by  letter  or  postal  card,  sent  to  his  usual 
postoffice  address,  of  the  amount  of  such  assessment,  and  the 
sum  due  from  him  as  his  share  thereof,  and  the  time  within 
which  and  to  whom  payment  is  to  be  made,  which  time  shall 
not  be  less  than  sixty  days  nor  more  than  ninety  days  from 
the  date  of  such  notice  as  the  board  of  directors  may,  at  ike 
time  oi  making  such  assessment,  have  determined ;"  and  pro- 
vided that,  "if  the  assured  neglect  to  make  payment  of  any  as- 
sessment within  the  time  specified  in  the  notice  sent  him,  his 
policy  shall  be  null  and  void  until  such  assessment  is  paid,  and 
also  his  pro  rata  share  of  all  other  assessments  which  may  be 
levied  during  the  suspension  of  the  policy  on  account  of  the 
nonpayment  of  a  previous  assessment;"  and  that  "an  action 
at  law  may  be  brought  against  any  member  of  such  corpora- 
tion who  shall  refuse  or  neglect  to  pay  any  assessment  made 
upon  his  insured  property." 
Vol.  149-20 
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Such  provisions  of  law  were  embodied  in  the  articles  of  or- 
ganization of  defendant.  By  ch.  459,  Laws  of  1909,  which 
waa  in  force  when  the  policy  in  question  was  issued,  the  time 
for  mailing  notice  of  an  assessment  was  changed  to  "within 
thirty  days  after  the  levying"  thereof,  and  the  time  for  pay- 
ment to  "not  less  than  thirty  nor  more  than  sixty  days  from 
the  date  of  such  notice."  Defendant  attempted  to  comply 
with  the  amended  statute.  Plaintiff  failed  to  pay  her  assess- 
ment within  the  time  specified  in  the  notice.  After  expiration 
thereof  the  property  burned.  Thereafter  plaintiff  handed  to 
a  solicitor  for  defendant  a  check  for  such  assessment.  He  had 
no  rig^t  to  receive  the  same.  In  due  course,  it  waa  returned 
to  plaintiff  with  notice  that  the  policy  was  not  in  force  when 
the  fire  occurred  and,  therefore,  the  defendant  could  not  ac- 
cept payment  of  the  assessment.  The  amount  due,  if  any- 
thing, on  the  policy  is  $1,000. 

The  questions  of  law  were  thus'closed :  There  was  no  waiver 
of  the  default.  The  notice  of  assessment  did  not  comply  with 
the  statute.  Failure  to  publish  notice  of  the  assessment  ren- 
dered it  invalid  as  to  plaintiff.  She  is  entitled  to  judgment 
for  the  amount  due  on  the  policy  with  interest  and  costs. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
John  Boltensek. 

Paul  J.  Winter,  for  the  respondent 

Marshall,  J.  As  indicated  in  the  statement,  the  statute 
in  force  at  the  date  of  the  policy  became  a  part  of  it,  regard- 
less of  the  condition  when  appellant  was  organized  and  that 
the  then  existing  statute  waa  embodied  in  its  articles  of  or- 
gnnization  and  indorsed  upon  such  policy.  In  whatsoever  re- 
spect the  law  and  language  of  the  policy  differ,  the  former  is 
paramount.  The  feature  of  the  statute,  as  its  terms  plainly 
indicate,  as  to  publisliing  notice  of  an  assessment  and  proof 
thereof  being  "conclusive  evidence  of  notice  of  such  assess- 
ment" deals  only  with  the  subject  of  proof, — not  with  the  as- 
sessment itself.    It  will  be  noted  that  duty  to  publish  depends 
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upon  completioa  of  ite  assessment,  and  the  words  "shall  be 
conclusive  evidence"  hj  reasonable,  if  not  necessary  inference, 
suggest  that  the  particular  method  of  proof  was  not  intended 
to  be  exclusive.  By  the  terms  of  the  statute,  upon  an  assess- 
meat  being  completed,  the  dutj  to  call  in  the  proceeds  arises, 
to  be  performed  in  due  course,  independently  of  the  duty  to 
publish. 

By  unmistakable  language,  it  is  provided  that, — an  assess- 
ment having  been  levied  and  notice  within  thirty  days  thereof 
given  to  a  policy-holder  by  letter  or  postal  card,  stating  the 
amount  of  the  assessment,  the  sum  due  from  such  policy- 
holder as  his  share  thereof,  and  the  time  within  which  and  to 
whom  payment  is  to  be  made,  such  time  to  be  not  less  than 
thirty  nor  more  than  sixty  days  from  the  date  of  such  notice 
as  the  board  of  directors  may,  at  the  time  of  making  the  as- 
sessment, have  determined, — payment  must  be  made  within 
such  time  or  the  policy  will  be  in  suspension  during  the  period 
of  delinquency.  So  the  forfeiture  clause  depends  for  vitality 
upon  the  making  of  the  assessment,  notice  thereof  by  mail  to 
policy-holders,  as  indicated,  and  a  default,  regardless  of  the 
requirement  for  publication  of  notice, 

Nov  there  being  no  question  but  that  the  assessment  was 
made,  that  notice  thereof  was  sent  to  respondent  within  the 
time  required  by  law  and  received,  in  due  course,  and  that 
there  was  a  failure  to  pay  in  time,  such  failure  suspended  the 
policy,  if  the  notice  complied  with  the  statute.  If  it  did  not, 
time  for  payment  of  the  assessment  had  not  commenced  to  run 
against  respondent  at  the  time  of  the  fire.  As  stated  in  Mil- 
waukee T.  Co.  V.  Farmers'  Mut.  F.  Ins.  Co.  115  Wis.  371,  91 
N.  W.  967,  it  matters  not  that,  though  some  particular  fact 
required  to  be  stated  in  the  notice  was  omitted,  respondent  was 
not  prejudiced  thereby.  The  law  made  operation  of  the  for- 
feiture clause  dependable  upon  notice  of  a  particular  charac- 
ter. Therefore,  if  any  fact  required  to  be  stated  was  omitted 
from  the  notice,  there  was  no  default. 

It  seems  that  one  of  the  essentials  of  an  efficient  notice  is  a 
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statemeDt  of  the  amount  of  the  assessment.  Not  the  amount 
of  losses  to  be  provided  for,  nor  the  rate  of  assessment ;  but  the 
gross  amount  levied  upon  the  particular  class  of  policies  sub- 
ject to  assessment  We  are  unable  to  find  anything  of  that 
sort  in  the  notice  in  question.  It  states  the  amount  of  losses 
to  be  paid  and  insufficiency  of  funds  therefor,  rendering  the 
making  of  an  assessment  necessary;  thus  clearly  indicating 
that  the  amount  of  the  assessment  was  different  from  the 
amount  of  losses  waiting  for  payment.  The  specified  per  cent, 
of  assessment  "upon  the  premium  chaiged"  merely  referred 
to  the  rate  of  assessment.  That  did  not  indicate  the  amount 
of  the  assessment  nor  furnish  means  for  determining  it  by 
computation.  So  there  does  not  seem  to  be  any  escape  from 
the  conclusion  that  a  very  significant  feature  of  an  efficient 
notice  to  start  time  running  for  payment  of  the  assessment 
was  wholly  omitted,  rendering  the  notice  insufficient  as  the 
trial  court  held. 

By  the  Court. — Judgment  affirmed. 


CoHODBS,  Respondent,  va.  Mekomiiiei:  &  Mabinette  Lioht 
&  Tbactioh  Company,  Appellant 

AprtJ  8— April  a,  lilt. 

Street  roilioaya:  Injurv  to  pattenger:  Evidence:  Rea  geatm:  Wit- 
neMei:  Competency:  Phi/»iciaru  and  lurgeotu:  Privilege:  Data- 
agea:  Instructions  to  jury:  Veto  trial;  Nevly  discovered  evi- 
dence: Appeal:  Earmlest  errors. 

1.  Where  plaintiff  fell  and  was  injured  in  attempting  to  allglit  from 
a  street  car,  gueetions  addressed  to  her  by  the  motorman  after 
he  Iiad  stopped  the  car  and  come  back  to  her,  as  to  wtij'  she 
got  olt  while  the  car  was  going  and  why  she  didn't  ring  the 
Iwli,  and  lier  response  thereto,  were  a  part  ot  the  ret  gesta,  so 
that  evidence  tliereof  was  admissllile  on  Iielialf  of  the  street 
rallw^  company. 
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2.  But  the  motorman  Mid  onotber  witness  baving  testified  as  to 
sucb  questions  and  response,  exclusion  of  tbe  testimony  ol  ft 
third  witness  to  the  same  effect  was  not  vrejudlciol  error. 

5.  A  physician  for  a  street  railwar  company,  who  was  called  to  at- 

tend an  Injured  passenser  and  who  acted  as  her  attending  phr- 
Blclan,  was  Incompetent  under  sec.  4075,  SUts.  (189S),  to  teetlfr 
to  information  acQolred  while  acting  In  that  capacity,  as  to  the 
nature  and  extent  of  her  Injuries,  tor  the  purpose  of  showing 
that  such  Injuries  were  not  serious  and  that  plaintUt  was  en- 
deavoring to  perpetrate  a  frand  upon  the  company. 
4.  Although  plaintiff  herself  testified  conceralog  her  condition  and 
the  nature  and  extent  of  her  injuries,  she  did  not  thereby  waive 
her  rights  under  said  statute. 

6.  The  provisions  of  said  sec.  40?6,  Stats.  <1S98),  are  In  no  way  re- 

laxed In  such  a  case  by  the  later  legislation  requiring  physi- 
cians to  file  death  certificates  In  a  public  office  and  to  make  re- 
port of  certain  accident  cases  to  local  registers  of  vital  statls- 
tlca. 
9.  An  Instruction  upon  the  question  of  damages  wblch  stated  that 
plaintiff  was  "entirely  disabled"  from  doing  her  work  as  a 
boarding-bouse  keeper,  did  not  Imply  that  she  was  so  disabled 
continuously  down  to  the  time  of  the  trial;  but  even  It  it  did, 
the  nndlspnted  evidence  In  tbis  case  would  warrant  It,  and 
hence  no  prejudice  could  have  resulted. 

7.  To  entitle  a  party  to  a  new  trial  on  the  ground  of  newly  discov- 

ered evidence.  It  most  appear  that  he  used  due  diligence  to  se- 
cure such  evidence,  that  It  Is  not  merely  cumulative,  and  that 
Its  production  would  probably  bring  about  a  different  result; 
and  upon  thlf  last  point  the  trial  court  Is  best  qualified  to 
Judge. 

Afpeai.  from  a  judgment  of  the  circuit  court  for  Marinette 
county :  S.  D.  Habtinos,  Circuit  Judge.    Affirmed, 

On  the  morning  of  Thursday,  July  8,  1909,  the  plaintiff 
was  a  passenger  on  a  street  car  of  the  defendant  company. 
She  took  a  car  near  her  home  in  Marinette  and  went  to  Mene- 
kaune  to  purchase  fish,  and  took  the  same  car  to  return  to  her 
home  in  Marinette.  The  car  was  going  westerly  on  Hall  ave- 
nue, and  at  South  Raymond  street,  where  the  plaintiff  wished 
to  alight,  she  was  the  only  passenger  left  in  tie  car.  In  at- 
tempting to  alight  from  the  car  she  fell  onto  the  street  and  was 
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injured.  She  was  assisted  to  her  home  and  an  injury  to  her 
head  was  then  dressed.  On  t^e  following  Wednesday  she  was 
taken  to  a  hospital,  where  she  remained  two  weeks.  She 
was  tJien  brought  home  and  in  two  weeks  was  again  taken  to  the 
hospital,  to  remain  for  three  weeks.  Wliile  at  the  hospital  the 
second  time  she  underwent  an  operation  for  an  injury  to  liie 
womb  and  for  an  injury  to  the  rectum,  and  was  also  operated 
on  for  appendicitis. 

The  plaintiff  testified  that  prior  to  receiving  the  injuries 
she  was  a  strong,  healthy  woman,  that  she  kept  boarders  and 
did  all  the  necessary  work,  with  but  slight  help  from  her 
small  children,  but  that  since  receiving  the  injuries  she  was 
unable  to  perform  such  work.  Upon  the  question  as  to  the 
cause  of  her  falling  she  testified  that  she  rang  Uie  bell  to  stop 
the  car  as  it  approached  South  Raymond  street,  that  the  car 
stopped,  and  that  as  she  was  stepping  from  the  rear  platform 
to  the  step  in  the  act  of  alighting  it  started  up  and  she  was 
thrown  to  the  pavement.  She  testified  that  she  was  bewil- 
dered, stunned,  and  dazed  by  the  fall  and  sustained  an  injury 
to  her  head ;  that  she  was  led  home  without  being  aware  of 
what  was  occurring ;  that  she  recognized  one  of  her  daughters ; 
that  she  saw  the  blood  which  came  from  the  wound  on  her 
head ;  that  she  asked  her  daughter  to  tmdress  and  put  her  to 
bed  and  call  a  doctor;  that  she  became  entirely  unconscious 
and  remained  so  for  ten  days,  and  that  the  slight  improvement 
which  then  began,  gradually  growing,  resulted  in  full  mental 
control  and  consciousness  only  after  she  had  been  operated 
upon. 

The  motorman  testified  that  tbe  bell  was  not  rung  for  South 
Raymond  street ;  that  he  did  not  stop  there ;  that  after  he  had 
gone  by  he  happened  to  glance  back,  saw  no  one  in  the  car, 
and  then  saw  the  plaintiff  lying  on  the  pavement;  that  he 
stopped  the  car,  assisted  the  plaintiff  home,  returned  to  his 
car,  and  on  his  trip  back  to  town  called  on  the  physician  em- 
ployed by  the  defendant,  and  that  be  notified  the  physician  of 
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the  scddeat.  He  alao  testified  that  he  asked  the  plaintiff, 
when  he  approached  to  assist  her,  vhy  she  did  not  ring  the 
bell  and  why  she  got  off  the  car  without  stopping  it. 

It  appeared  that  a  physician  came  to  the  home  of  the  plaint- 
iff shortly  after  she  was  injured  and  that  he  dressed  the  wotind 
on  her  head,  and  that  Dr.  Kedelings,  the  physician  employed 
by  the  defendant,  arrived  thereafter,  removed  the  dressing 
which  the  other  physician  bad  applied  and  redressed  the 
wound,  and  that  Dr.  Bedelin^  attended  the  plaintiff  as  physi- 
cian each  day  until  she  was  removed  to  the  hospitaL  The 
-court  refused  to  admit  any  of  his  evidence  as  to  facts  learned 
by  him  regarding  the  plaintiff's  injuries  or  physical  condition 
while  he  was  attending  her  as  her  physician. 

The  court  refused  to  admit  the  evidence  of  the  witness 
Noonan  as  to  questions  he  heard  the  motorman  ask  the  plaiQ^ 
iff  as  the  motorman  approached  to  assist  the  plaintiff  home. 

This  trial,  which  is  the  second  trial  of  this  case,  was  bad 
in  January,  1911.  The  jury  failed  to  agree  in  the  first  trial. 
In  February,  1911,  the  court  denied  a  motion  for  a 'new  trial. 
One  of  the  grounds  upon  which  the  motion  was  based  was 
newly  discovered  evidence.  This  alleged  newly  discovered 
evidence  was  tiiat  of  a  woman  who  was  sitting  at  her  window 
near  the  street  orosBlng  when  the  car  from  which  plaintiff  was 
thrown  passed  South  Baymond  street.  In  effect  her  evidence 
ia  that  the  bell  did  not  ring,  that  the  car  did  not  stop,  and  that 
the  motorman  asked  the  plaintiff,  when  he  was  assisting  her 
to  arise  from  the  pavement,  why  she  did  not  ring  the  bell  and 
why  she  got  off  the  car  while  it  was  in  motion. 

This  is  an  appeal  from  the  judgment  for  the  sum  of  $3,050 
as  damages,  and  for  costs. 

For  the  appellant  the  cause  was  submitted  on  the  brief  of 
IV.  B.  QuirUan,  attorney,  and  F.  J.  Trttdell,  of  counsel. 

For  the  respondent  there  was  a  brief  by  Fairchitd  &  Gold- 
man, attorneys,  and  P.  H.  Martin  and  H.  R,  Ooldman,  of 
counsel,  and  oral  argument  by  Mr.  MaHin. 
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SiEBGCEEK,  J.  It  is  UTgcd  that  the  court  erred  in  exclud- 
ing the  evidence  of  the  witness  Noonan,  to  the  effect  that  he 
heard  the  motorman  ask,  when  he  approached  plaintiff  after 
she  had  fallen  into  the  street,  "why  she  got  off  the  car  before 
the  car  stopped,  or  while  the  car  was  going,  and  why  she  didn't 
ring  the  bell ;  I  did  not  understand  what  she  said ;  she  at- 
tempted to  say  BMnething."  This  evidence  is  so  closely  con- 
nected with  the  transaction  that  it  must  be  deemed  to  be  the 
spontaneous  utterances  of  the  speakers,  springing  out  of  the 
transaction  itself,  and  hence  the  product  of  the  speaker's  mind, 
prompted  by  the  event  and  not  the  result  of  deliberation  after  ■ 
the  event,  and  therefore  it  was  part  of  the  rea  gesia.  It  ap- 
pears, however,  that  the  witness  Annie  Whelihan  testified  to 
this  same  conversation,  stating  that  the  motorman  asked  the 
plaintiff  why  she  did  not  ring  the  bell  and  why  she  got  off  the 
car  before  it  stopped,  and  that  the  plaintiff  made  some  reply 
she  did  not  understand.  The  motorman,  in  parts  of  his  exam- 
ination, testified  to  the  same  effect  This  evidence  waa  sub- 
mitted to  the  jury.  Under  these  circumstances  the  ruling 
complained  of  operated  in  no  way  prejudicially  to  the  defend- 
ant's rights,  since  the  evidence  received  embraced  the  matter 
stricken  out. 

Dr.  Bedelings  was  the  plaintiff's  attending  physician  for 
about  a  week.  The  defendant  sought  to  elicit  from  him  evi- 
dence tending  to  show  that  there  was  nothing  serious  about  the 
allied  injuries,  and  that  the  plaintiff  was  endeavoring  to  pei^ 
petrate  a  fraud  on  the  defendant  and  was  malingering  as  to 
her  injuries  for  the  purpose  of  increasing  the  damages.  The 
inquiries  propounded  to  the  doctor  for  this  purpose  neoes- 
sarily  embraced  information  acquired  by  him  while  he  waa 
attending  her  in  his  professional  capacity  to  enable  him  to- 
prescribe  for  her.  He  testified  that  he  was  called  to  attend 
her  and  that  whatever  information  he  had  as  to  the  nature 
and  extent  of  her  injuries  had  teen  acquired  by  him  while  at- 
tending her  as  her  physician.    Such  information  is  within  the 
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proTisions  of  aec.  4075,  Stats.  (1898),  and  cannot  be  disclosed 
over  the  plaintifTs  objection.  The  cases  in  this  court  cover 
the  points  ai^ed  in  tbis  case  and  are  decisive  as  to  defend- 
ant's contention.  Boyle  v.  Northwestern  Mvi.  S.  Aaso.  9K 
Wis.  312,  70  N.  W.  361;  Oreen  v.  Nebagamtdn,  113  Wis. 
508,  89  N.  W.  520,  and  cases  there  cited.  The  contention 
that  because  plaintiff  testified  concerning  her  condition  and 
the  nature  and  e:stent  of  her  injuries  she  thereby  waived  ber 
ri^ts  under  this  statute  is  also  negatived  in  the  Oreen  Case, 
which  was  adhered  to  in  In  re  Will  of  Hwit,  122  Wis.  460, 
100  N.  W.  874. 

It  is  argued  that  legislation  requiring  physicians  to  file 
death  certificates  in  a  public  office  and  to  make  report  of  cer- 
tain accident  cases  to  local  re^sters  of  vital  statistics  is  a  leg- 
islative declaration  that  the  secrecy,  as  formally  enjoined  by 
the  provisions  of  sec  4075,  Stats.  (1898),  has  been  relaxed, 
and  that  the  privilege  thereof,  in  cases  like  the  present  one, 
should  be  more  restricted  than  formerly.  We  perceive  no 
basis  for  this  claim.  There  is  no  question  before  ns  of  receiv- 
ing evidence  of  facts  embraced  in  any  such  certificate  or  re- 
port of  Dr.  Bedelings.  The  court  properly  restricted  the  ex- 
amination of  the  doctor  upon  the  points  involved. 

The  jury  were  instructed  as  follows  on  tbe  question  of  dam- 
ages: 

"Then  you  should  consider  what  she  has  lost  by  reason  of 
ber  inability  to  work  and  earn  money.  It  appears  that  she 
was  a  widow  lady,  keeping  boarders,  doing  her  own  work  en- 
tirely, and,  according  to  the  testimony,  she  was  entirely  dis- 
abled for  doing  that  kind  of  work ;  and  you  will  consider  what 
would  be  a  reasonable  compensation  for  her  loss  under  that 
head  up  to  the  present  time,  and  for  the  future,  as  far  as  the 
testimony  makes  it  certain  that  she  will  lose  by  reason  of  her 
inability  or  impaired  ability  to  work  and  earn  money  in  fu- 
ture." 

It  is  contended  that  this  instruction  is  a  direction  to  the 
jury  that  plaintiff  was  entitled  to  damages  for  total  disability 
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from  doing  the  entire  work  of  keeping  boarders  np  to  the  time 
of  trial,  and  that  the  evidence  as  to  her  diaabilitj  was  in  dis- 
pute, and  hence  the  instniction  invaded  the  province  of  the 
jury  and  determined  the  facta  of  the  extent  of  her  disabili^ 
and  the  time  of  its  existence.  The  language  of  the  court  ia 
not  to  be  interpreted  as  contended  by  the  appellant  The 
meaning  naturally  conveyed  and  intended  by  the  court,  when 
applied  to  the  facta  before  the  jury,  was  that  the  plaintiff  be- 
came entirely  disabled  from  doing  her  work  as  boarding-house 
keeper.  It  was  not,  however,  stated  for  how  long  a  time  guch 
disability  continued.  It  is  to  be  presumed  that  the  jury  un- 
derstood the  court's  language  in  the  sense  in.  which  it  was 
used,  and  that  it  informed  the  jury  concerning  the  plaintiff's 
claim  to  compenaation  in  the  li^t  of  the  facts,  namely,  that 
she  was  entitled  to  compensation  for  total  disability  for  such 
a  period  as  the  evidence  showed  that  it  had  existed  before  the 
time  of  trial  The  evidence  justifies  the  court's  inference  of 
the  fact  that  she  was  for  a  time  entirely  disabled  by  the  in- 
juries complained  of  and  was  unable  to  do  her  work,  hence  the 
instruction  was  not  prejudicial  to  the  defendant  If  it  be  aa- 
simied  that  the  instruction  admits  only  of  the  interpretation 
for  which  appellant  contends,  still  the  record  fails  to  show 
any  prejudice,  for  it  appears  in  effect  from  plaintiff's  evidence 
and  that  of  the  witnesses  called  in  her  behalf  to  testify  on  the 
subject  of  her  disability  that  she  was  so  disabled  to  the  time 
of  trial  This  evidence  stands  uncontradicted.  In  this  view 
of  the  case  no  prejudice  could  have  resulted  under  the  appel- 
lant's view  of  the  instniction. 

The  court  denied  defendant's  motion  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence  and  all  of  the  evidence 
in  the  case.  In  passing  on  this  evidence  the  court  held  that 
there  was  nothing  showing  that  the  defendant  used  due  dili- 
gence to  secure  the  newly  discovered  evidence,  that  such  evi- 
dence was  merely  cumulative,  and  that  if  this  evidence  were 
produced  there  was  no  showing  that  the  result  of  the  trial 
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would  probably  be  different.  Tbe  trial  court  is  unquestion- 
ably best  qualified  to  judge  of  the  effect  of  such  evidence  in 
connection  with  the  evidence  adduced  on  the  trial.  It  is  well 
establiabed  by  the  adjudications  that  all  of  these  grounds  must 
be  affirmatively  established  by  a  moving  party  to  entitle  him 
to  a  new  trial.  An  examination  of  the  facts  presented  by  the 
motion,  in  connection  with  the  evidence  of  the  case  in  all  these 
respects,  leads  ns  to  the  conclusion  that  the  trial  court's  de- 
cision is  fully  sustained  as  to  each  ground  and  that  any  one 
of  them  justifies  his  denial  of  a  new  trial. 

It  is  argued  that  the  evidence  does  not  support  the  verdict, 
in  that  it  fails  to  show  that  the  accident  was  caused  by  the  neg- 
ligence of  the  motorman,  and  in  that  plaintiETs  version  of  the 
transaction  is  so  contradictory  and  unreliable  as  to  render  it 
of  little  if  any  weight,  and  in  that  the  favorable  verdict  for 
the  plaintiff  is  the  result  of  the  passion  and  prejudice  of  the 
jury.  A  recital  of  the  facts  tending  to  support  the  verdict 
can  serve  no  useful  purpose.  A  reading  of  the  record  dis- 
closes that  there  was  ample  evidence  in  the  case  to  sustain  the 
jury's  findings,  that  the  accident  and  the  consequent  injuries 
were  proximately  caused  by  the  negligence  of  the  motorman, 
and  that  the  plaintiff  suffered  the  injuries  to  which  she  testi- 
fied. There  is  no  basis  upon  which  this  court  can  hold  that  the 
verdict  and  the  rulings  of  the  court  were  against  the  clear 
preponderance  of  the  evidence. 

By  the  Court. — The  jndgm^it  is  affirmed. 
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Hbsoiukee  Riteb  LrruBBB  Coupant,  Appellant,  vs.  Seidl 
and  another,  BespondentB. 

April  S— April  »,  X9IS. 

Wateri:  Title  to  J>ea  of  lake:  FourpreBturet:  Accretion  and  reliction: 
Riparian  ototiert:  Rtffht  of  acceit:  Eiectwent:  JuH/tnent. 

1.  Where  the  title  to  tlie  bed  ot  a  lake  Is  In  the  state  one  cannot, 

by  building  up  land  or  erecting  a  pourpreature  tberets,  acquire 
Bucb  title. 

2.  If,  br  dredging,  a  riparian  owner  makes  an  embankment  or  island 

above  the  vater  In  front  of  his  land  at  a  place  below  low-water 
mark,  where  the  title  to  tbe  bed  of  the  lake  1b  In  the  state,  he 
acquires  no  title  thereto,  even  though  bj  reason  of  subsequent 
accretion  or  rellctlou  bla  ownership  may  be  extended  over  the 
space  between  his  original  shore  line  and  such  embankment 

S.  Where  tbe  title  to  tbe  bed  of  a  lake  Ib  In  tbe  state,  a  riparian 
owner's  right  of  access  to  deep  water  la  an  Incorporeal  right 
and  cannot  be  recovered  In  ejectment. 

i.  Where  In  ejectment  a  riparian  owner,  alleging  that  he  had  title 
In  fee  simple  and  was  entitled  to  possession  of  tbe  premises  tn 
queation,  sought  to  recover  an  embankment  which  had  been 
raised  above  the  water  by  dredging  tn  front  of  his  land,  but 
was  unable  to  show  title  thereto  because  incb  title  was  In  the 
state,  a  Judgment  dismissing  the  complaint  on  the  merits  was 
proper.  - 

Appeal  from  a  judgment  of  the  circuit  court  for  Marinette 
county :  S.  J).  Habtisos,  Circuit  Judge.     Affirmed. 

This  is  an  action  of  ejectment  brought  to  recover  a  parcel 
of  land  now  claimed  by  plaintiff  by  accretion  or  reliction  to 
fractional  stctlon  9,  town  30  north,  range  24  east.  The  an- 
swer was  a  general  denial,  the  defense  being  possession.  After 
the  proofs  were  in  each  party  moved  for  a  directed  verdict. 
The  court  directed  a  verdict  for  defendants.  Judgment  was 
rendered  accordingly,  dismissing  the  complaint  on  the  merits 
with  costs,  from  which  judgment  this  appeal  was  taken. 
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The  materi&I  established  facts  in  this  case  are  well  stated  by 
the  learned  trial  court  thus : 

"Fractional  section  9,  assumed  for  the  present  to  have  been 
and  be  owned  by  the  plaintiff,  borders  on  Greeu  Bay,  and  lies 
south  of  the  mouth  of  the  Menominee  river.  It  projects  east 
further  than  the  bay  shore  line  just  south  of  it.  Plaintiff's 
block  50,  as  shovm  on  the  village  plat,  was  on  the  southeasterly 
point  of  said  projection.  The  water  for  some  distance  south 
and  east  of  that  point  is  comparatively  shallow,  and  for  many 
years  was  largely  occupied  by  a  boom  company  under  leases 
from  t^e  plaintiff  of  such  rights  as  it  had,  as  ground  for  stor- 
ing and  sorting  logs.  About  three  quarters  of  a  mile  south  of 
block  50  there  was  a  place  estimated  at  two  to  three  acres  in 
extent,  which,  at  times  of  low  water,  was  above  water,  and  at 
times  covered,  the  level  of  the  water  varying  several  feet  dif- 
ferent years.  It  was  known  as  Sand  Point.  Between  that 
point  and  block  50  there  was  a  space  on  which  the  water  was 
more  shallow  than  on  either  side  of  it.  At  the  north  end  of 
this  space  and  south  of  the  plaintKTs  shore  line  the  water  was 
deeper  than  further  south.  A  steamboat  dock  was  located  on 
the  east  end  of  said  lot  9,  north  of  said  block  50,  and  boats 
from  the  south  reached  that  dock  and  the  mouth  of  the  river 
by  coming  up  west  of  said  shallow  strip  between  it  and  the 
shore  and  through  the  deeper  water  at  ^e  north  end  of  said 
ahallow  place  and  plaintiffs  shore  line.  Said  boom  company 
in  1887-88  dredged  a  channel  across  the  northerly  end  of  said 
low  place,  throwing  up  the  earth  or  sand  on  both  aides  eight  to 
fifteen  feet  high,  forming  banks  or  dumps  about  sixty  feet 
wide.  This  channel  is  several  hundred  feet  from  where  the 
shore  line  around  block  50  was  at  that  time.  The  water 
where  said  channel  was  dug  was  at  the  time  it  was  dug  from 
one  to  two  and  more  feet  deep.  After  it  was  dug  there  was 
still  ft  channel  for  boats  drawing  several  feet  of  water  between 
the  north  bank  or  dump  and  said  block  50.  The  channel  and 
open  space  east  of  said  lot  9  was  filled  in  with  slabs  and  refuse 
from  sawmills  and  made  solid  ground  some  distance.  A  large 
space  south  and  southeast  of  said  block  50,  including  said  shal- 
low space  and  said  rafting  channel,  was  surrounded  by  said 
boom  company  with  piers,  booms,  and  breakwaters.     These 
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obstructions  in  the  water  and  tlie  storage  of  logs  in  said  In- 
cloeed  Bpace  interfered  with  the  natural  currents  and  flow  of 
the  waters,  and  caused  bark  and  dirt  to  accumulate  and  be 
held  there  and  cause  accretions  to  the  shore  to  a  greater  extent 
than  if  they  had  not  been  there.  The  open  space  between  the 
plaintiff's  shore  line  and  the  land  made  by  dredging  said  chan- 
nel became  gradually  filled  up  by  accretions  to  t£e  shore  on 
each  side,  and  the  sballow  ground  south  of  said  tunnel  also 
Secame  more  shallow  by  deposits  on  it  from  the  water.  The 
levels  of  the  waters  in  Green  Bay,  when  not  affected  by  winds, 
have  varied  different  seasons  as  shown  by  records  kept  by  the 
United  States  since  1860,  of  Lake  Midiigau,  at  Milwaukee, 
and  other  points,  being  at  its  highest  stages  from  four  to  Ave 
feet  higher  than  when  at  its  lowest  stages.  These  stages  vary 
periodically.  During  one  iinusually  low  stage  the  space  south 
from  said  channel  was  so  dry  as  to  permit  a  ball  game  upon 
it.  During  the  past  two  years  the  water  has  been  very  low  j 
the  entire  space  between  said  made  land  and  the  plaintiff's 
former  shore  line  as  well  as  quite  a.  distance  south  from  said 
channel  has  been  above  water.  Should  the  water  return  to 
its  average  level  during  the  past  fifty  years  these  spaces  would 
again  be  flooded.  The  regularity  with  which  high  and  low 
stages  of  water  in  the  lakes  and  bay  have  alternated  makes  it 
reasonably  certain  that  the  waters  will  again  cover  the  space 
between  tiie  made  land  and  plaintiff's  former  shore  line.  The 
only  expert  testimony  on  that  question,  that  of  United  States 
engineers,  was  to  the  effect  that  it  would. 

"The  contention  of  the  plaintiff  is  that  by  accretions  to  the 
shore  line  of  block  50  and  reliction  of  tihe  water  therefrom, 
its  title  has  extended  as  far  out  as  land  has  been  made.  The 
defendanEs'  contention  is  that  the  land  occupied  by  them  was 
never  formed  by  accretions  or  reliction,  but  existed  for  many 
years  as  a  spot  of  dry  land,  not  connected  with  the  shore,  an 
island  although  created  by  artificial  means,  not  by  natural 
action  of  the  water.  There  is  no  question  as  to  the  fact  The 
sand  thrown  up  by  the  dredge  made  a  bank  estimated  from 
eight  to  fifteen  feet  high,  about  sixty  feet  wide,  which,  by  ac- 
tion of  wind  and  seas,  was  spread  imtil  it  formed  a  tract  of 
land  high  and  dry,  embracing  all  the  land  in  question." 

It  also  appears  from  the  established  facts  that  the  original 
meander  line  of  fractional  section  9,  as  shown  by  the  govern- 
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ment  survey  of  1840,  is  nearly  a  quarter  of  a  mile  north  of  the 
land  sought  to  be  recovered  in  this  action.  In  1874  an  addi- 
tion was  platted  on  said  fractional  section.  At  that  time  the 
shore  line  was  a  short  distance  south  of  the  meander  line, 
caused  by  natural  accretion  washed  to  the  shore  and  by  arti- 
ficial filling  done  by  plaintiff. 

For  the  appellant  there  was  a  brief  by  Wm.  B.  Quinlan,  at- 
torney, and  Moses  Hooper,  of  counsel,  and  oral  argument  by 
Mr.  Hooper. 

For  the  respondents  there  was  a  brief  by  M.  C.  Krause,  at- 
torney, and  John  E.  Tracy,  of  counsel,  and  oral  argument  by 
Mr.  Tracy. 

Kerwik,  J.  The  main  question  involved  in  this  case  ia 
whether  the  land  in  dispute  and  in  possession  of  the  defend-  - 
ants  is  owned  by  the  plaintiff.  The  claim  of  the  plaintiff  ia 
that  it  became  such  by  accretion  and  reliction,  although  for- 
merly the  land  was  part  of  Green  Bay,  an  arm  of  Lake  Michi- 
gan, the  title  to  which  'nas  in  the  state.  Counsel  insists  that 
after  plaintiff  threw  up  the  emoankment  the  land  in  question 
was  formed  by  the  combined  action  of  accretion  and  reliction 
and  such  land  so  formed  connected  on  the  shore  side  with  the 
mainland  and  becameapart  of  it;  that  the  dredging  by  plaint- 
iff some  years  before  so  as  to  throw  up  the  bank  and  thereby 
form  an  island  some  distance  from  the  shore  is  immaterial,  be- 
cause the  land  made  by  accretion  and  reliction  lay  between 
the  artificial  island  and  the  main  land  and  included  the  arti- 
ficial island.  The  learned  counsel  for  plaintiff  relies  mainly 
upon  the  following  authorities:  St.  Clair  Co.  v.  Lovingston, 
90  U.  S.  46,  68,  69 ;  Lovingsion  v.  8t.  Clair  Co.  64  la  56; 
Freeland  v,  Pennsylvania  R.  Co.  197  Pa.  St.  529,  540,  541, 
47  AtL  745;  Ermdsen  v.  Omanson,  10  Utah,  124,  131,  37 
Pac.  250;  Priewe  v.  Wis.  S.  L.  £  I.  Co.  93  Wis.  534,  67 
N.  W.  918;  1  Famham,  Waters,  324,  §  70;  Patterson  v. 
Oelston,  23  Md.  432,  447;  Wiel,  Water  Rights,  939,  §  901; 
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Id.  940,  §  902,  note  21,  942-944,  §  904,  note  14;  Umon  D., 
St.  B.  £  T.  Co.  V.  Brunewiek.  31  Minn.  297,  301,  17  N.  W. 
626;  Diedrich  v.  N.  W.  U.  B.  Co.  42  Wis.  248,  262;  Att'y 
Oen.  V.  Chambers,  4  D©  G.  &  J.  65 ;  Lamprey  v.  Slate,  52 
Minn.  181.  53  N.  W.  1139;  In  re  Evil  &  S.  B.  Co.  5  M.  & 
W.  327,  332;  People  v.  Warner,  116  Mich.  228,  74  N.  W. 
705;  Eolman  v.  Hodges,  112  Iowa,  714,  84  N.  W.  950;  Rob- 
erts V.  Brooks,  78  Fed.  411;  Tatum  v.  St.  Louis,  125  Mo. 
647,  28  S.  W.  1002;  Whyte  v.  St.  Louis,  153  Mo.  80,  54  & 
W.  478;  19  Op.  Att'y  G«n,  149;  Gould,  Waters,  §§  155,  310, 
note  7;  Steers  v.  Brooklyn,  101  N.  Y.  51,  56,  4  N.  E.  7; 
Memphis  V.  Waite,  102  Tenn.  274,  52  S.  W.  161 ;  Adams  v. 
Frothingham,  3  Mass.  352,  362,  363 ;  Ledyard  v.  Ten  Eyck, 
36  Barb.  102, 124,  125 ;  McLennan  v.  Prentice,  85  Wis.  427, 
444,  445,  55  N.  W.  764;  III.  S.  Co.  v.  Bilot.  109  Wis.  418, 
425,  84  N.  W.  855,  85  N.  W.  402;  Saunders  v.  N.  Y.  C.  £ 
S.  B.  B.  Co.  144  N.  T.  75,  84,  38  N.  E.  992 ;  People  ex  rel 
Blakslee  v.  Comm'rs,  135  N.  T.  447,  450,  32  N.  E.  139; 
Washovgal  &  L.  T.  Co.  v.  Dalles,  P.  <&  A.  Nav.  Co.  27  Wash. 
490,  499,  68  Pac.  74;  Hall  v.  HobaH,  186  Fed.  426,  430- 
433. 

The  plaintifTs  contention  cannot  be  sustained,  as  the  au- 
thorities hereinafter  cited,  we  think,  fully  demonstrate.  To 
sanction  such  a  rule  would  be  to  hold  that  a  riparian  owner 
could  bj  arti&cial  means  acquire  title  to  the  bed  of  a  lake  far 
below  the  shore  which  belonged  to  the  state.  The  disputed 
tract  is  the  dump  or  bank  made  by  plaintiff  in  ao  dredg^  the 
channel  in  the  bay  as  to  raise  the  land  several  feet  above  the 
level  of  the  bay.  No  title  could  be  acquired  by  such  acts. 
The  title  still  remained  in  the  state,  and,  in  order  to  recover, 
it  was  incumbent  upon  plaintiff  to  prove  tide  in  itself.  lU. 
S.  Co.  V.  Bilot,  109  Wis.  418,  84  N.  W.  865,  85  N.  W.  402; 
Diedrich  v.  N.  W.  U.  B.  Co.  42  Wis.  248 ;  Delaplaine  v.  C. 
&  N.  W.  B.  Co.  42  Wis.  21i  {Boorman  v.  Stinnuchs,  42  Wis. 
233,    One  cannot  by  building  up  land  or  erecting  structursa 
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in  a  lake,  the  title  to  the  bed  of  which  is  in  the  state,  thereby 
extend  his  possession  into  the  lake  and  acquire  the  state's  title. 
IHedrich  v.  N.  W.  U.  B.  Co.,  supra;  Austin  v.  Rutland  R. 
Co.  45  Tt  215 ;  Dana  v.  Jackson  S.  W.  Co.  31  CaL  118 ;  Peo- 
ple ex  rel  Blakslee  v.  Comm'rs,  135  K.  Y.  447,  32  N.  E.  139. 
The  law  relating  to  wharves  and  docks  in  aid  of  navigation 
does  not  apply  in  this  case.  1  Famham,  Waters,  §§  118- 
120. 

Point  is  made  by  counsel  for  appellant  that  the  plaintiff  ac- 
quired title  by  accretion  and  reliction  in  consequence  of  tlie 
filling  up  of  the  channel  between  the  embankment  and  the 
shore,  and  that  the  level  of  the  natural  soil  underlying  the 
dredged  bank  came  by  accretion  and  reliction  above  the  level 
of  the  surface  of  the  lake,  so  that  if  the  dredged  bank  were 
removed  the  underlying  soil  would  have  been  land  above  wa- 
ter ;  while  it  is  strenuously  contended  on  the  part  of  respond- 
ents that  all  the  filling  between  the  land  in  suit  and  the  main 
land  was  caused  by  artificial  means  and  in  some  degree  by  the 
acta  of  plaintiff,  that  it  was  not  permanent  and  was  not  cre- 
ated by  slow  and  imperceptible  changes,  and  does  not  come 
within  the  rule  of  accretion  and  reliction,  hence  plaintiff  has 
no  title  to  it  Stale  v.  Thompson,  134  Iowa,  725,  111  N.  W. 
328 ;  Sapp  v.  Fraxier,  61  La.  Ann.  1718 ;  Stover  v.  Jack,  60 
Pa.  St  339 ;  1  Famham,  Waters,  p.  339,  §  75a;  Saunders  v. 
N.  Y.  C.  <&  H.  S.  R.  Co.  144  N.  Y.  75,  38  N.  E.  992;  Alle- 
gheny City  V.  Moorehead,  80  Pa.  St.  118.  But  whether  this 
filling  between  the  shore  and  the  embankment  was  caused  by 
natural  or  artificial  means,  or  both,  or  was  permanent  or  oth- 
erwise, or  created  by  slow  and  imperceptible  changes,  or 
whether  the  plaintiff  acquired  any  additions  to  its  shore  land 
by  reason  of  such  filling  under  the  doctrine  of  accretion  and 
reliction,  we  need  not  consider,  because  upon  the  established 
facts  we  are  convinced  that  plaintiff  acquired  no  title  to  the 
embankment  in  dispute  by  accretion,  reliction,  or  otherwise. 
It  was  land  raised  in  the  bay  below  low-water  mark,  the  title 
Vol.  149—21 
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to  wliich  was  in  the  state  and  never  became  the  land  of  the 
plaintiff.     Diedrich  v.  N.  W.  U.  B.  Co,  42  Wis.  248. 

It  is  well  settled  that  if  the  land  In  question  were  an  island 
which  arose  from  the  water  and  afterwards  became  connected 
with  the  pIsintifTs  land  by  dry  land,  it  wonld  not  become  a 
part  of  the  plaintiff's  land.  People  v.  Warner,  116  Kich. 
228,  74  N.  W.  705 ;  East  Omaha  L.  Co.  v.  Manten,  117  Iowa, 
96,  90  N.  W.  706;  Holman  v.  Hodges.  112  Iowa,  714,  84  N. 
W.  950;  Cooley  v.  Golden,  117  Mo.  33,  23  S.  W.  100;  Bige- 
low  V.  Hoover,  85  Iowa,  161,  52  N.  W.  124.  Clearly  the 
present  caae  is  so  stronger  Uian  that  of  an  island  arising  from 
the  water.  One  cannot  acquire  title  to  the  bed  of  a  lake  or 
public  waters  by  the  erection  of  a  ponrpiestnre.  Bo  upon  any 
theory  this  embankment  constructed  by  plaintiff  and  remain- 
ing above  the  level  of  the  bay  did  not  becnme  the  land  of  the 
plaintiff.  Diedrich  v.  N.  W.  V.  B.  Co.,  supra;  Dana  v.  Jack- 
son S.  W.  Co.  31  Cal.  118;  Attain  v.  Bviland  B.  Co.  45  Vt 
215 ;  People  ex  rel.  Blahslee  v.  Comm'rs,  135  N.  Y.  447,  32 
N.  E.  139;  People  v.  Warner,  supra;  Cooley  v.  Golden, 
supra;  Bigelow  v.  Hoover,  supra. 

It  is  further  argued  by  counsel  for  appellant  that  the 
plaintiff  could  recover,  even  if  it  did  not  have  title,  hj  virtue 
of  its  ri^ta  as  a  riparian  owner  to  access  to  deep  water.  In 
order  to  recover  in  this  case  it  was  incumbent  upon  plaintiff 
to  prove  title.  III.  8.  Co.  v.  Bilot,  109  Wis.  418,  84  N.  W. 
855,  85  N.  W.  402.  Plaintiff  did  not  seek  reooveiy  by  force 
of  possessory  rights,  but  by  force  of  title  to  the  land  soo^t  to 
be  recovered.  Its  complaint  is  baaed  upon  the  right  to  recover 
title  to  the  land;  and  our  statute,  sec.  3077,  Stats.  (1898), 
provides  that  the  plaintiff  shall  in  his  complaint  set  forth  the 
nature  and  extent  of  the  interest  which  he  claims,  "whether 
in  fee,  dower,  for  life  or  for  a  term  of  years.  .  .  ." 

It  has  been  held  that  recovery  cannot  be  had  in  ejectmoit 
for  a  mere  easement,  because  ejectment  will  lie  only  for  things 
corporeal.     Washburn,  Easements,  3 ;  Eacine  v.  Crotsenberg, 
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61  Wis.  481,  21  N.  W.  620.  The  right  of  soceBe  by  a  riparian 
owner  to  deep  vaters,  where  the  title  to  the  bed  is  in  the  state, 
is  an  incorporeal  right  and  cannot  be  recovered  bj  a  riparian 
proprietor  in  ejectment  Racine  v.  Croteenberg,  tupra;  Le 
Blond  V.  Peahiigo,  140  Wis.  604, 123  N.  W.  157. 

Appellant  complains  because  judgment  was  entered  dismiss- 
ing Uie  complaint  on  the  merits,  and  insists  that  it  should 
have  been  a  dismissal  withoat  prejudice.  The  complaint  e\- 
\tffi6  that  plaintiff  has  an  estate  in  fee  simple  in  the  lands  in 
question  and  is  entitled  to  posseaaion  thereof.  The  plaintiff's 
alleged  title  was  the  basis  of  its  right  to  recover  and  it  was  de- 
termined that  it  had  no  title.  The  defmdanta  were  therefore 
entitled  to  judgment  on  the  merits.  The  statute  relating  to 
judgments  in  ejectment  actions  so  provides.  "The  judgment, 
after  trial,  shall  be  in  acoordanoe  with  the  verdict  or  decision 
of  the  court."     Sec.  3086,  Stats.  (1898). 

We  bave  carefully  examined  the  cases  cited  by  the  learned 
counsel  for  appellant  and  cannot  see  that  they  control  this 
case.  We  are  convinced  that  the  judgment  of  the  court  below 
is  ri^t  and  should  be  affirmed. 

By  the  Court. — The  judgment  is  affirmed. 


FoEEBT  Couvtrt,  Respondent,  vs.  Fhited  Subbtt  Compaitt 
OF  BALTncoBE,  imp.,  Appellant; 
April  S— April  iS,  ISlt. 
Ofieba  U>ndt:  Conttnction:  Breach:  lAabiJitp  of  turety:  AcU  done 
by  virUte  of  offce:  CouMtp  jnige:  Receiving  moKey  on  aiepal 
claims  againtt  countp:  Action,  by  wAom  brought. 
L  Is  offlctal  bond  eiit«red  Into  by  tho  aurety  tor  a  mmtBy  consid- 
eration, conditioned  that  the  officer  shall  faithfully  perform  the 
dntlM  of  Us  offlee  and  shall  pay  over  or  account  for  all  moneys 
which  may  come  Into  his  bands  by  reason  of  his  holding  snch 
office,  !•  an  indemnity  bond  partaking  of  the  essential  features 
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pus  proceedings ;  for  labor  permits  granted ;  for  services  in  in- 
vesti^ting  death;  for  special  sessions;  for  sale  of  real  estate 
of  deceased  persons ;  and  for  salary  of  roister  of  probate. 

The  bond  in  question  was  for  the  sum  of  $3,000,  named 
tJie  board  of  supervisors  of  Forest  Couniy  as  obligee,  and  was 
conditioned  as  follows: 

."Whereas,  tJie  said  John  H.  Dawley  is  the  duly  elected 
county  judge  of  and  in  the  county  of  Forest,  Wisconsin :  Now, 
therefore,  fiie  condition  of  this  obligation  is  such  that  if  the 
said  John  H.  Dawley  shall  faithfully  discharge  the  duties  of 
the  office  aforesaid  and  shall  well  and  truly  collect  and  pay 
over,  or  account  for,  according  to  law,  to  the  proper  authori- 
ties, the  moneys  or  property  which  may  come  into  his  hands 
by  reason  of  his  holding  such  ofBce,  then  this  obligation  to  be 
void,  otherwise  to  remain  in  full  force  and  effect" 

The  defendant  surety  company  demurred  to  the  complaint 
on  the  grounds  (1)  that  the  plaintiff  has  no  legal  capacity  to 
sue,  in  this,  that  plaintiff  is  not  the  obligee  named  in  the  bcmd 
npon  which  said  action  is  based,  and  that  therefore  plaintiff 
is  not  authorized  to  sue  thereon;  (2)  that  there  is  a  defect  of 
parties  plaintiff,  in  this,  that  the  board  of  supervisors  of  For- 
est County,  being  the  obligee  named  in  the  bond  upon  which 
this  action  is  based,  are  necessary  and  proper  parties  plaintiff 
to  an  action  to  enforce  the  terms  of  said  IxHid,  but  ore  not 
made  parties  plaintiff  herein;  (3)  that  several  causes  of  action 
have  been  improperly  united;  and  (4)  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  acticm. 

Erom  an  order  overruling  the  d^nurrer  the  defendant 
United  Surety  Company  ^pealed; 

For  the  appellant  there  was  a  brief  by  Miller,  tfaeJc  <6  Fair- 
child,  and  oral  argument  by  James  B.  Blake. 

For  the  respondent  there  was  a  brief  signed  by  A.  C.  TJtn- 
breit,  special  counsel,  and  John  F.  Hooper,  district  attorney, 
and  Oral  argument  by  Mr.  Umbreit. 

ViTTJS,  J.  Appellant  contends  that  the  obligation  of  a 
surety  is  strictis^mi  juris;  that  nothing  can  be  taken  against 
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determined,  because  we  are  of  the  opinion  that  the  OHnplaint 
sufficiently  alleges  a  breach  of  the  bond  within  the  latter  con- 
dition. Sec.  2464,  Stata.  (Supp.  1&06:  Laws  of  1903,. 
ch.  45),  authorizes  a.  county  Judge,  not  vested  with  civil  juris- 
diction, to  receive  from  the  county  treasury  $5  per  day  for 
services  not  pertaining  to  probate  business,  compensation  for 
which  is  not  otherwise  provided.  The  county  court  of  Forest 
County  had  no  civil  jurisdiction,  so  Judge  Dawley  was  en- 
titled to  render  bills  against  the  county  for  extra  services 
within  the  statute.  Such  authority  was  conferred  upon  him 
by  virtue  of  his  office.  The  bills  rendered  as  shown  by  Ex- 
hibit B  were  for  such  alleged  extra  services.  In  presenting 
bills  against  the  county  it  became  his  duty  as  county  judge  to 
render  just  and  true  biHa;  to  render  bills  for  services  actually 
performed  and  for  such  services  only  for  which  he  waa  en- 
titled to  compensation.  This  he  did  not  do.  The  demurrer 
admitted  that  he  was  not  entitled  to  compensation  for  the 
services  claimed.  In  presenting  such  illegal  claims  and  re- 
ceiving money  on  them  he  breached  his  official  duty.  It  was 
within  his  authority  to  present  claims  against  the  county  for 
services  rendered  within  the  provisions  of  the  statute,  and 
they  were  presented  by  virtne  of  his  office — certainly  by  rea- 
son of  his  holding  the  office.  In  presenting  illegal  claims  he 
exercised  that  authority  improperly  and  abused  the  confidence- 
which  the  law  reposed  in  him,  as  expressed  in  Oerber  v.  Ach- 
ley,  37  Wis.  43.  A  similar  breach  of  duty  was  discussed  in- 
Jonea  v.  Lucas  Co.  Comm'rs,  57  Ohio  St.  189,  48  N.  E.  882, 
where  the  court  says: 

"The  proposition  that  the  drawing  of  money  from  the 
county  treasury,  by  the  county  auditor  upon  his  own  warrant, 
on  a  claim  in  his  own  favor,  known  by  him  to  be  illegal,  for 
alleged  services  rendered  the  county,  is  a  matter  merely  of  in- 
dividual action,  and  not  a  disregard  of  official  duty,  is  at  least 
a  startling  one.  It  appears  to  be  based  upon  an  attempt  to 
distinguish  between  the  man  as  an  individual  and  the  man  as- 
an  officer.     The  distinction  cannot  hold." 
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See,  also,  Milwaukee  Co.  v.  Hackett,  21  Wis.  613 ;  Kewaur 
nee  Co.  V.  Enipfer.  87  Wis.  496;  and  Qmw  v.  Faff,  98  Wis. 
586,  74  N.  W,  869. 

Since  the  condition  of  the  bcHid  is  that  the  principal  "shall 
faithfully  discharge  the  duties  of  the  office,"  a  breach  thereof 
occurred  when  sach  duties  were  not  faithfullj  discharged. 
The  breach  of  official  duty  and  the  breach  of  the  bond  went 
hand  in  hand.  The  complaint  therefore  states  a  good  cause 
of  action  as  to  all  the  items  therein  contained  against  both  de- 
fendants. That  being  so,  the  objection  that  several  causes  of 
action  are  improperly  united,  in  that  no  recovery  can  be  had 
against  the  appellant  as  to  some  of  the  items,  even  if  there  be 
a  liability  as  to  others,  falls. 

The  only  other  point  argued  in  appellants'  brief  meriting 
notice  is  that  the  complaint  fails  to  state  a  cause  of  action  be- 
cause it  does  not  appear  that  the  action  is  prosecuted  under 
sec  984,  Stats.  (1898).  It  is  claimed  that  tiie  chairman  of 
the  county  board,  and  not  the  county,  is  the  proper  party 
plaintiff  pursuant  to  the  proTiaions  of  that  section.  Counsel, 
though  they  quoted  the  section,  entirely  overlooked  the  pro- 
vision therein  that  "every  action  mentioned  in  this  section 
shall  be  prosecuted  in  the  name  of  the  state,  county,  town  or 
other  municipality  to  which  such  bond  is  given."  Here  it  is 
prosecuted  in  the  name  of  the  coun^,  and  properly  ao.  The 
fact  that  the  statute  imposes  the  duty  upon  tiie  chairman  of 
the  county  board  to  see  that  the  action  ia  prosecuted  does  not 
mean  that  it  must  be  done  in  his  name,  when  the  statute  spe- 
cifically provides  otherwiBe. 

By  the  Court. — Order  affirmed. 

WiHSLOW,  0.  J.,  and  BAxsxa,  X,  dissent 
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Will  of  Gbaitt:  Williams  and  another,  Appellants,  vs. 
Malm  and  another,  Respcmdents. 

April  S—ApHl  SS.  1911. 

Witta:  Execution:  Evidence:  Recitalt  in  attettation  claitte:  PrentMp- 
tiont:  Tetlimonv  of  wilnettei  long  after  event. 

1.  Recitals  la  the  atteatation  clauM  of  a  vlU  ebowlng  due  execution 

tlureof  are  preeumed  to  be  true  and  can  only  be  overcame  bj 
clear  and  latlsfactory  erldence. 

2.  The  teBtlmonjr  of  witnesses  aa  to  the  details  of  the  attestation  of 

a  will  more  than  twenty  rears  before,  contradicting  their  writ- 
ten statemsnt  made  when  they  signed  the  Inatrument,  Is  held 
In  this  can  leu  conrlnclng  than  the  written  statement  Itselt 

8.  A  will  should  not  be  llghtlT  set  aside  where  there  Is  no  question 
of  mental  Incapacity  or  undue  InSuence,  and  where  there  la  no 
doubt  that  the  testator  Intended  to  make  and  snppoved  that  he 
had  made  a  valid  wllL 

4.  1.  Joint  will  of  huri>and  and  wife  was  sltsed  by  the  husband,  and 
the  wife's  signature  appeared  In  the  form  of  her  mark.  There 
were  three  attesting  wltneBses.  The  huaband  devised  his  prop- 
erty to  the  wife,  the  residue,  It  any,  at  her  death  to  go  to  four 
legatees,  three  of  whom  were  her  relatives.  The  wife  devised 
to  the  husband  with  the  remainder  over.  If  any,  to  the  same 
legatees.  The  husband  died  shortly  after  the  will  was  made 
and  the  wife  acted  aa  ezecutriz  under  It,  made  no  changes 
therein,  and  died  twenty-two  years  later.  One  at  the  attesting 
wltnenaon.  ths  scrivener  who  drew  the  will,  had  died;  a  second, 
who  was  eighty  years  old  at  the  time  of  the  trial,  had  no  recol- 
lection of  the  transaction  and  at  first  denied  the  attestation  and 
asserted  that  he  had  never  been  In  the  testators'  house,  but  It  la 
coneeded  that  his  signature  was  genuine;  the  third  admitted 
having  signed  as  a  witness,  but  denied  that  either  the  husband 
or  wife  or  the  other  witnesses  signed  in  his  presence.  It  is 
conceded  that  the  will  was  drawn  at  the  office  of  the  scrivener 
and.  If  properly  executed  at  all,  was  executed  at  the  testators' 
home.  An  expert  testified  that  the  bodr  of  the  will,  the  name 
of  the  wife,  and  that  at  the  deceased  witness  appeared  to  have 
been  written  with  the  same  pen  and  the  same  Ink,  at  the  same 
time  and  by  the  same  person;  also  that  the  "X"  mark  In  con- 
nection with  the  wife's  name  was  made  by  the  scrivener  and 
apparently  In  a  &ee  and  easy  manner,  not  Indicating  tbat  the 
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motion  ot  the  flngen  vaa  Interfered  with  while  It  wu  being 
made.  On  the  other  hand,  there  was  evidence  that  the  Krlr- 
ener  was  a  man  In  good  itandlng,  competent  and  experienced, 
who  nnderstood  the  requirement!  of  the  law  and  hts  dat7  to 
■ee  that  the  will  was  properly  executed;  and  the  wile's  esecntor 
teetllled  that  almost  Immediately  after  the  execution  of  the  will 
he  saw  both  testators  and  the  three  wltneasea  together  In  the 
testators'  house.  Held,  contrary  to  findings  by  the  circuit  court, 
that  the  wilt  was  property  executed  by  the  wife. 

Ajptcat.  from  a  judgment  of  the  circuit  court  for  Eenosha 
countj:  £.  B,  Beldeh,  Circuit  Judge.    Beversed. 

A  certain  instrument  in  writing  bearing  date  August  6, 
1887,  wsa  pr^ared  by  one  Benedict,  now  deceased,  as  the  last 
will  of  Oiarles  Grant  and  ilarj  G.  Grant,  to  which  was  sub- 
scribed the  name  of  Charles  Chant  in  his  own  handwriting, 
and  that  of  Marj  C.  Grant  b;  ma^,  said  persons  being  hus- 
band and  wife,  the  instrument  purporting  to  be  a  joint  wilL 
Charles  Grant  died  September  27, 1887,  and  his  will  was  duly 
proved  and  admitted  to  probate  by  the  cotmtj  court  of  Ke- 
nosha county  on  November  1,  1887.  Mary  C.  Grant  and 
JoaejA  A.  Williams,  appointed  thereby  as  executora,  qualified 
and  administo^d  the  estate  of  said  deceased,  and  on  Janu- 
ary 3, 188&,  final  judgment  was  entered  by  said  county  court 
assigning  tiie  residue  of  the  estate  according  to  the  terms  of 
the  will.  Mary  C.  Grant  died  in  May,  1909,  and  said  will 
was  thereafter  admitted  to  probate  by  said  county  court.  An 
appeal  was  taken  to  the  circuit  court,  where  the  order  of  the 
county  court  was  reversed  and  the  will  disallowed.  From  the 
judgment  of  the  drcuit  court  this  appeal  is  taken. 

Henry  J.  Savings,  attorney,  and  Peter  Fisher,  guardian 
ad  litem,  for  the  appellants. 

Boberi  Verne  Baker,  for  the  respondents. 

Bakitbs,  J.  The  circuit  court  found  that  the  deceased, 
Mary  C.  Grant,  did  not  sign  the  will  in  question  and  did  not 
make  the  mark  standing  for  her  signature,  but  that  the  name 
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was  written  and  the  mark  was  made  by  tb«  scrivener,  Daniel 
B.  Senedict,  who  drew  the  will ;  that  said  Benedict  did  not  sign 
the  will  as  a  witnees  in  the  presence  of  the  testatrix  nor  at  her 
express  direction ;  that  the  will  was  not  attested  and  subscribed 
in  the  presence  of  the  testatrix  by  two  competent  witnesses ; 
and  that  the  instrument  was  not  duly  executed  as  the  wiU  of 
Mary  C.  Grant  If  these  findings  of  fact  are  sustained  by  the 
required  d^rec  of  proof,  the  conclusions  of  law  drawn  there- 
from are  correct  atad  the  judgment  should  be  affirmed. 

The  will,  though  not  drawn  by  a  lawyer,  is  drawn  in  a  law- 
yerlike form  and  in  a  manner  to  indicate  that  Mr.  Benedict, 
the  party  who  drew  it,  understood  how  a  valid  will  should  be 
drawn  and  executed.  The  evidence  shovra  that  he  had  con- 
siderable experience  in  drafting  wills  and  that  be  was  a  man 
who  stood  well  in  the  community,  having  held  some  respon- 
sible positions. 

Charles  Grant  signed  the  will  himself.  The  name  of  Mary 
0.  Grant  was  written  by  Mr.  Benedict     The  signature  ap- 

hor 

pears  thus:  "Mary  X  C.  Grant."  The  attestation  clause  re- 
mark 
cites  that  Charles  Grant  and  Mary  C.  Grant  "severally  signed, 
sealed,  published,  and  declared"  the  instrument  as  and  itxe 
their  last  will  and  testament  "in  presence  of  us,  the  subscrib- 
ers, who  at  their  request  and  in  their  presence  and  in  presence 
of  each  other  have  subscribed  our  names  as  witnesses  thereto." 
Then  follow  the  signatures  of  the  three  witnesses  to  the  will, 
Daniel  B.  Benedict,  Heniy  C.  Dodge,  and  Joshua  H.  White. 
Charles  Grant  devised  all  of  bis  property  to  his  wife,  and 
provided  that  if  any  was  left  at  her  death  tiie  residue  was  to 
go  to  four  designated  persons,  t^ree  of  whom  were  relatives 
of  his  wife  and  one  a  girl  who  had  been  brou^t  up  by  the 
Grant  family,  but  had  not  been  legally  adopted.  In  the  event 
of  his  wife  dying  first,  the  entire  estate  was  devised  to  these 
four  persona.  Mrs.  Grant  devised  all  of  her  property  to  her 
husband,  with  tho  remainder  over,  if  any,  to  the  residuary 
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legatees  named  in  the  will  of  her  hoaband.  The  will  was  ex- 
ecuted August  6,  1887,  and  shortly  thereafter  Cbarlee  Grant 
died  and  his  will  was  admitted  to  probate  on  iN'ovember  1, 
1887,  and  his  property  was  distributed  according  to  the  terms 
of  the  will.  Mai^r  C.  Grant  died  in  Kay,  1909,  and  the  afore- 
said instrument  was  admitted  to  probate  as  her  will.  The 
circuit  court  reversed  the  order  of  the  county  court  Mary  C. 
Grant  was  named  as  one  of  the  executors  in  her  husband's  will 
■and  acted  as  such  and  presumably  knew  of  the  contents  of  the 
will  for  nearly  twenty-two  years  after  her  husband's  death, 
and  made  no  change  therein.  So  it  is  fair  to  assume  that  she 
was  entirely  satisfied  with  the  distribution  of  the  property 
therein  provided  for. 

The  witness  Benedict  was  dead  when  the  will  of  Mrs.  Grant 
was  offered  for  probate.  The  witness  White  was  eighty  years 
of  age,  and  it  is  apparent  that  be  had  no  recollection  of  tiie 
transaction.  He  first  said  that  he  never  signed  the  will  as  a 
witness,  and  later  that  he  did  not  know  whether  what  pur- 
ported to  be  his  signature  was  his  or  not  It  is  conceded  that 
the  signature  was  genuine  and  that  he  did  sign  as  a  witness  at 
some  time  and  place.  He  asseverated  with  a  good  deal  of 
positiveness  that  he  had  never  been  in  Grant's  house. 

The  witness  Bodge  testified  that  he  was  called  to  Grant's 
house  to  witness  the  will  and  that  he  did  so,  but  that  neither 
Grant  nor  bis  wife  signed  the  will  in  his  presence,  and  that 
Benedict  did  not  sign  as  a  witness  while  he  was  there,  and  that 
\^'hite  was  not  in  the  house  while  he  remained  there.  There 
was  evidence  tending  to  show,  and  it  seems  to  be  conceded, 
that  tiie  scrivener  drew  the  will  in  his  office,  while  it  is  ad- 
mitted that  it  was  executed  in  Grant's  house,  if  it  was  ever 
properly  executed.  One  Tyrrell,  an  expert  in  handwriting, 
testified  that  the  body  of  the  will,  the  name  of  Mary  C.  Grant, 
ber  mark,  and  the  name  of  Daniel  B.  Benedict  as  witness  ap- 
peared to  have  been  written  with  the  same  pen  and  the  same 
ink  and  at  the  same  time  and  by  the  same  person. 
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On  the  Btrength  of  the  eridence  of  the  expert,  vith  such 
corroboration  as  it  receivod  from  the  witnessas  Dodge  and 
White,  the  court  concluded  that  the  will  was  not  properly  exe- 
cuted, and  the  question  for  this  court  to  decide  is  whether  the 
trial  court  wae  ri^t  in  so  holding.  The  recitals  in  the  attes- 
tation clause  show  due  execution  of  the  will,  and  there  is  a 
strong  presumption  of  the  truth  of  these  recitals,  whicb  must 
prevail  unless  overoome  by  clear  and  satisfactory  eridenoe. 
Adams  V.  Bodman,  102  Wis.  456,  460,  78  N.  W.  668,  759 ; 
In  re  QiUmor's  WiU,  U7  Wis.  802,  303,  94  N.  W.  82;  WtU 
of  Ameson,  128  Wia.  112,  116,  107  N.  W.  21 ;  /»  re  Lewis's 
WiU,  61  Wis.  101, 113,  7  N.  W.  829.  The  oorrertDeas  of  the 
trial  court's  decision  must  be  tested  by  this  rule  aitd  not  by 
the  one  ordinarily  applicaUe  to  findings  of  fact.  Wills 
should  not  be  lightly  set  aside  where  there  is  no  qneetion  of 
mental  incompetency  or  undue  induence,  and  where,  as  here^ 
there  is  no  doubt  whatever  that  Mrs.  Grant  intended  to  nuke 
and  supposed  that  she  bad  made  a  valid  will. 

The  testimony  of  witnesses  as  to  the  details  of  a  transaction 
such  as  witnessing  a  document  that  to<^  place  twenty  years 
before,  is  a  very  uncertain  guide,  where  it  directly  oontradicte 
their  written  statement  made  when  they  signed  the  inBtru- 
ment.  The  testimony  of  White  seems  to  us  to  be  wholly 
worthless,  not  because  of  any  sinister  motive  on  his  part,  but 
because  of  the  infirmity  of  age.  We  do  not  think  it  is  any 
more  improbable  that  he  should  foi^t  that  he  was  ever  in 
Grant's  house  than  it  is  that  he  should  forget  that  he  ever  saw 
the  will  or  ever  signed  it,  or  that  the  signature  thereto  was  his 
own,  after  it  had  been  shown  to  him.  The  witness  Dodge  Te- 
latod  the  transaction  as  it  occurred  to  him  after  the  lapse  of 
twenty-two  years.  There  was  nothing  tragic  or  dramatic 
about  the  oocorrence  that  was  calculated  to  leave  a  correct  and 
lasting  impression  on  the  mind.  The  human  mind  is  not  so 
constituted  that  it  can  accurately  carry  details  for  a  long  pe- 
riod of  years,  where  they  are  not  of  such  an  unusual  character 
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as  to  make  an  extraordinary  impresaon.  The  written  gtatfr- 
meut  signed  by  Mr.  Dodge  close  on  a  gaartcr  of  a  centuiy  be- 
fore he  g&Te  his  testimiNQy  as  to  how  the  will  was  execoted,  is 
mnch  more  conrincing  as  to  what  the  fact  was  than  his  Bwom 
statement  on  the  biial,  when  he  muHt  have  been  teetifjing  f lom 
impreesion  rather  than  from  knowledge. 

The  trial  court  attached  great  and  we  think  ondne  wei^it 
to  the  testinum;  of  Mr.  Tjrrell.  C<mceding  it  to  be  troe,  we 
fail  to  see  how  it  proves  very  macb.  It  does  not  prove  that 
the  name  of  the  scrivener  and  that  of  Mar;  C.  Grant  were  af- 
fixed to  the  will  at  the  scrivener's  office,  unless  we  assnioe  that 
he  could  not  do  this  work  in  Grant's  bouse  in  the  same  mea- 
ner as  in  the  office.  The  elant  of  the  writing  in  the  signatures 
is  the  BRme  as  that  in  the  body  of  Uie  wilL  This  result  would 
be  almost  sure  to  follow  if  the  writer  assumed  the  same  posi- 
tion in  both  plaees.  If  the  chairs  in  the  two  places  were  of 
substantially  the  same  height  and  the  tables  were  likewise,  we 
would  hardly  expect  to  find  any  variation  in  the  writings  that 
may  have  been  made  only  an  hour  apart  It  is  true  the  ink 
used  is  the  same,  but  admittedly  the  witness  Dodge  signed  at 
the  house,  and  Mr.  TyrreU  makes  no  claim  that  the  ink  whicb 
Dodge  used  is  different  from  that  with  which  the  names  of 
Mrs.  Grant  and  Mr.  Benedict  were  written.  Mr.  TyrreB's 
testimony  shows,  and,  we  think,  correctly,  that  the  "£"  ma^ 
in  connection  with  Mrs.  Grant's  name  was  made  by  Mr,  Bene- 
dict It  is  the  common  and  usual  practice  for  the  scrivener 
to  make  Uie  mark,  the  party  merely  touching  the  pen  while  it 
is  being  made.  It  would  not  be  unusual  for  the  scrivener  to 
bring  his  pen  with  him  when  he  went  to  the  Grant  home  for 
the  purpose  of  completing  the  will.  The  one  circumstance 
testified  to  by  Tyrrell  which  is  entitled  to  some  weight  is  that 
die  mark  is  ^^arcmtly  made  in  a  free  and  easy  manner  and 
does  not  indicate  that  the  motion  of  the  fingers  was  interfered 
with  while  it  waa  being  made.  But  this  is  inconclusive.  If 
the  p^iholder  waa  touched  li^tly  close  to  the  pen,  the  touch 
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might  not  interf  ere  with  the  moTement  of  the  pen  to  an7  ap- 
preciable degree. 

On  the  other  hand,  we  have  a  oiunber  of  facts  which  tend 
to  supplement  the  recitals  in  the  attestation  claose.  The 
scTivener,  Mr.  Benedict,  was  accustomed  to  drawing  wills,  and 
no  doubt  understood  the  requirements  of  the  law  in  reference 
to  the  execution  of  a  ralid  will.  He  stood  well  in  the  com- 
munit;.  He  was  guilty  of  a  grare  breach  of  duty  if  he  did 
not  see  to  it  that  the  will  was  properly  executed.  Mrs.  Grant 
had  no  iadividoal  property,  so  that  no  one  was  attempting  to 
take  anything  from  her.  The  l^tees  in  the  will,  with  one 
exception,  were  her  own  relatives  and  not  those  of  her  bu»- 
band,  and  all  might  well  be  objects  of  her  bounty.  She  acted 
as  executrix  of  this  will,  which,  if  the  evidence  of  the  con- 
testants is  true,  was  never  properly  executed  by  her  husband. 
She  allowed  the  same  to  remain  in  the  probate  court  as  her 
■will  without  change  for  nearly  twenty-two  years,  and  in  ad- 
dition thereto  her  executor,  J.  A.  WilUams,  testified  that  he 
came  to  the  Grant  home  almost  immediately  after  the  will 
was  executed,  and  that  Mr.  and  Mrs.  Grant  and  the  three  wit- 
nesses who  signed  the  will  were  all  together  in  the  house  when 
he  came  in.  It  is  true  that  Mr.  Witliama  is  to  some  extent 
an  interested  witness,  but  if  he  desired  to  falsify  he  mi^t 
just  as  easily  have  testified  to  something  more  substantial  by 
saying  that  he  was  present  when  the  will  was  executed  and 
that  the  name  of  Mary  C.  Grant  was  written  at  the  house  and 
that  she  made  her  mark  and  declared  the  instnimoit  to  be  her 
will  before  the  attesting  witnesses.  It  is  true  that  WUliamt 
may  have  been  mistaken  as  to  these  details  after  the  lapse  of 
so  long  a  time.  There  is  the  same  likelihood  of  his  being  mis- 
taken that  there  is  that  Dodge  was  mistaken,  with  this  excep- 
tion; Williams'  evidence  corroborates  the  attestation  clause 
signed  by  the  witnesses,  while  Dodge's  evidence  contradicts  it. 

It  is  difficult  to  find  precedents  that  are  of  much  value.  The 
question  is  one  of  fact,  and  it  does  not  often  happen  that  the 
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facts  of  two  casea  are  ao  near  alike  that  one  furoisbea  a  guide 
for  the  decision  of  the  other.  The  two  cases  in  this  court 
which  in  similaritj  of  facts  approach  most  cloeelj  to  the  one 
we  are  considering  are  the  Lewis  and  Bodrnan  vnll  cases  here- 
inbefore referred  to.  In  each  of  these  cases  the  circuit  court 
held  that  the  will  was  not  legally  executed,  ■  although  the  at- 
testation clause  if  true  showed  the  contrary.  In  the  Lewis 
Case  this  court  rerersed  the  circuit  court  on  evidence  which 
in  our  judgment  tended  much  more  strongly  to  impeach  the 
will  than  does  the  evidence  in  the  present  case.  In  the  Rod- 
man Cote  it  was  held  by  a  divided  court  that  the  finding  of  the 
circuit  judge  should  not  be  disturbed.  There  are  some  ma- 
terial difierenoes  between  the  evidence  in  the  Bodmati  Case 
and  the  case  at  bar.  There  both  witnesses  were  positive  that 
they  did  not  sign  in  presence  of  the  testator.  Here  only  one 
witness  whose  testimony  is  worthy  of  consideration  haa  so  tes- 
tified, and  his  evidence  is  to  some  extent  impeached  by  that 
of  Williama,  There  are  other  differences  which  it  is  unneces- 
sary to  enumerate. 

As  we  read  and  interpret  the  evidence,  instead  of  impeach- 
ing the  attestation  clause  in  a  dear  and  satisfactory  manner, 
it  hardly  raisee  a  suspidon  that  the  will  was  not  properly  ex- 
ecuted. To  overthrow  the  will  on  such  unsatisfactory  evi- 
dence would  result  in  placing  every  will  that  had  long  been 
executed  at  the  mercy  of  the  uncertain  memories  of  witnesses 
to  remote  transactions  of  which  their  recollections  must  be 
hazy  to  say  the  least. 

We  think  the  trial  court  failed  to  give  QiB  recitals  in  the  at- 
testation clause  the  evidentiary  weight  to  whidi  they  were  en- 
titled, and  that  undue  effect  was  given  to  the  evidence  of  the 
expert  and  of  the  attesting  witness  Dodge.  It  follows  from 
what  has  been  said  that  the  judgment  is  erroneous. 

By  the  Court, — The  judgment  is  reversed,  and  the  cause 
is  remanded  with  directions  to  affirm  the  order  of  the  county 
court  admitting  the  will  to  probate. 
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City  ov  Kenc^ha,  Appellant,  vs.  Kenosoa  Houb  Tet.e- 

fuOKB  CouFANT,  KespoDtleDt. 

April  3—Apra  25.  iSJZ. 

Telephone  companies:  Franchitet:  Attempted  grant  bv  cUn:  Ordi- 
nance requiring  free  telephone*:  Contract:  OontideraHon: 
Amendment;  Public  utilily  law. 

1.  An  attempted  grant  ot  a  francblse  by  a  city  tn  a  telephone  com- 
pany li  inoperative  and  void,  since  the  IrancMse  conferred  npon 
such  a  company,  when  It  Is  Incorporated,  by  aec.  1778,  SUta., 
gives  it  full  authority  to  construct  its  lines  upon  the  pubUc 
highways  of  the  state  and  the  streets  of  municipalities,  subject 
only  to  reasonable  regulations  under  the  [lollce  power. 

!.  Even  if  valid  at  its  inception,  a  franchise  theretofore  granted  by 
a  city  to  a  telephone  company  was  repealed  by  the  public  utility 
law  (Laws  ol  1907,  ch.  499),  in  so  far  as  it  conflicted  therewith. 

3.  A  city  ordinance  purporting  to  grant  a  franchise  to  a  telephone 
company  and  requiring  the  company  In  consideration  thereof  to 
furnUh  a  certain  number  of  free  telephones  tor  the  city,  cannot 
be  considered  aa  a  contract.  The  city  in  such  case,  in  its  pro- 
prietary right,  had  no  consideration  to  give  tor  auch  a  contract, 
for  it  cannot  barter  the  exercise  of  its  police  power  for  free 
telephones;  and  as  a  state  agency  the  city  bad  no  power  to  en- 
ter into  a  contract  not  subject  to  amendment  by  the  public  ntll- 
Ity  law.  Superior  v.  Douglas  Co.  T.  Co.  141  Wis.  363,  distin- 
guished. 

Appeai,  from  a  judgment  of  the  circuit  court  for  Eenosha 
county:  E.  B.  Bbldbn,  Circuit  Judge.     Affirmed. 

Action  to  enjoin  the  defendant  from  charging  telephone 
rentals  for  certain  telephones  furnished  the  city  of  Kenosha. 
Plaintiff  claims  the  defendant  is  the  successor  of  the  Citizens 
Telephone  &  Telegraph  Company  and,  as  such,  is  required  to 
furnish  the  telephones  in  question  free  of  charge  pursuant  to 
the  terms  of  sec  8  of  an  ordinance  adopted  by  the  city  in 
March,  1903,  and  accepted  by  the  Citizens  Telephone  &  Tele- 
graph Company.  The  material  parts  of  the  ordinance  are  as 
follows : 

"Sec.  1.  That  Citizens  Telephone  &  Telegraph  Company  of 
Kenosha,  Wisconsin,  its  successors  and  assigns,  be  and  ihey 
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are  hereby  granted  the  right  of  -way  in,  upon  and  along  and 
across  the  streets,  aWeja,  bridges,  sidewalks,  public  grounds 
of  the  city  of  Kenosha,  WisconsiD,  and  across  under  the  river 
in  said  city,  for  the  purpose  of  constructiog  therein  and  there- 
upon a  complete  telephone  exchange,  together  with  all  neces- 
sary conduits,  poles,  wires,  cables  and  other  appliances  neces- 
sary to  the  construction,  maintenance  and  successful  operation 
of  a  complete  modem  telephone  exchange  in  said  city,  for  a 
period  of  fifty  (50)  years  only." 

"Sec  8.  In  consideration  of  the  granting  of  this  ordinance 
the  Citizens  Telephone  Sl  Telegraph  Company,  its  successors 
and  assigns,  agrees  to.  furnish  free  of  cost  to  and  for  the  use 
of  said  city  of  Kenosha,  and  in  accordance  with 'the  terms, 
conditions  and  regulations  at  any  time  made  for  the  use  of 
telephones  by  their  subscribers,  telephones  as  follows :  one  in 
city  clerk's  office,  one  in  office  of  chief  of  police,  one  in  mayor's 
office  and  one  in  each  engine  house  now  or  hereafter  erected." 

Sec  10  of  the  ordinance  provided  for  maximum  rates  for 
business  and  residence  telephones  and  for  telephones  on  party 
lines.  Sec  11  of  the  ordinance  gave  the  city  the  option  to 
purchase  the  telephone  system  at  any  time  within  the  life  of 
the  ordinance,  and  provided  for  a  method  of  ascertaining  the 
price  to  be  paid.  By  sec  7  of  the  ordinance  it  was  provided 
that  if  the  Citizens  Telephone  &  Telegraph  Company,  its  suc- 
cessors and  assigns,  should  either  sell  out  or  enter  into  any 
agreement  with  any  existing  telephone,  or  any  other,  com- 
pany, or  persons,  which  would  tend  to  make  competitiott  in- 
operative, then  the  ordinance  should  be  null  and  void. 

In  October,  1905,  the  defendant  company  purchased  the 
physical  property  of  the  Citizens  Telephone  &  Telegraph  Com- 
pany, but  the  franchise  of  the  latter  was  expressly  omitted 
from  the  bill  of  sale.  It  continued  to  furnish  free  telephone 
service  as  provided  for  in  sec  8  of  the  ordinance  until  Novem- 
ber, 1908,  when  it  refused  longer  to  do  so  on  the  ground  that 
it  had  been  notified  by  the  Wisconsin  Railroad  Commission 
that  it  was  unlawful. 

The  trial  court  held  that  the  defendant  was  not  the  suc- 
cessor of  the  Citizens  Telephone  &  Telegraph  Company,  and 
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entered  judgment  dismissing  plaintiff's  complaint  upon  the 
meiita,  from  ■vrbieh  it  appealed. 

Calvin  Stewart,  for  the  appellant 

For  the  respondent  there  waa  a  brief  h^  Cavanagh  £  Bamea 
and  MiUer,  Mack  £  Fairchild,  attorneys^  and  L.  0.  BtchaTd- 
son,  of  counsel,  and  oral  argument  by  E.  8,  Mack  and  Chester 
D.  Bamet, 

VinjB,  J.  The  first  question  presented  \>j  the  appeal  is, 
Was  the  ordinance  of  March,  1903,  purporting  to  grant  to  the 
Citizens  Telephone  &  Telegraph  Oompan;  the  right  to  operate 
a  general  telephone  system  in  the  cit;  of  Kenoaha,  valid  as  a 
franchise  t  This  court  has  repeatedly  answered  the  question 
in  the  negative.  The  tmly  franchise  needed  by  a  telephone 
company  to  enable  it  to  conduct  its  business  anywhere  within 
the  state  is  the  franchise  conferred  upon  it  by  virtue  of  sec 
1778,  Stats.,  when  it  is  incorporated  pursuant  thereto.  Wis. 
T.  Co.  V.  Oahkosh,  62  Wis.  32,  21  N.  W.  828 ;  Marshfield  v. 
^Yis.  T.  Co.  102  Wis.  604,  78  N.  W.  736 ;  State  ex  rel.  Wis. 
T.  Co.  V.  Sheboygan,  111  Wis.  23,  86  N.  W.  657;  Slate  ex 
rel.  Wis.  T.  Co.  v.  Sheboygan,  114  Wis.  505,  90  N.  W.  441; 
Wis.  T.  Co.  V.  Milwaukee.  126  Wis.  1, 104  N.  W.  1009 ;  Stale 
ex  rel.  Smythe  v.  Milwaukee  Ind.  T.  Co.  183  Wis.  688,  114 
N.  W.  108,  815.  Such  franchise  confers  uptm  the  incorpo- 
rated telephone  company  full  and  adequate  authority  to  con- 
struct its  lines  upon  the  public  highways  of  the  state  and  the 
streets  of  municipalities,  subject  only  to  reasonable  regula- 
tions under  the  police  power.  Wis.  T.  Co.  v.  MUwa/ukee, 
supra;  State  ex  rel.  Smythe  v.  Milwaukee  Ind.  T.  Co.,  supra. 
The  attempted  exercise,  therefore,  by  the  city  of  the  legislative 
function  of  granting  a  franchise  was  ineffectual  and  void. 
Marshfield  v.  Wis.  T.  Co.,  supra;  State  ex  rel  Wis.  T.  Co.  v. 
Sheboygan,  supra;  Stale  ex  rel  Vilter  Mfg.  Co.  v.  M.,  B.  £ 
L.  G.  B.  Co.  116  Wis.  142,  92  N.  W.  546;  State  ex  rel 
Smythe  v.  MilwavJcee  Ind.  T.  Co.,  supra. 
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But  it  -would  avail  the  city  nothing  if  the  franduae  whs 
valid  at  its  inception,  for  the  proviBion  contained  in  see.  8 
thereof  for  free  telephones  was  repealed  hj  the  enactment  of 
ch.  499,  Laws  of  1907,  known  as  the  public  utility  law.  Sec. 
1797m — 89  thereof  provides: 

"If  any  public  utility  or  any  agent  or  officer  thereof,  or  any 
o£Bcer  of  any  municipality  constituting  a  public  utility  as  de- 
fined in  this  act  shall,  directly  or  indirectly,  by  any  device 
whatsoever  or  otherwise,  chai^,  demand,  collect  or  receive 
from  any  person,  firm  or  corporation  a  greater  or  less  com- 
pensation for  any  service  rendered  or  to  be  rendered  by  it  in 
or  affecting  or  relating  to  the  production,  transmission,  de- 
livery or  furnishing  of  heat,  li^t,  water  or  power  or  the  owi- 
veyance  of  telephone  meesages  or  for  any  service  in  connection 
therewith  than  that  prescribed  in  the  published  schedules  or 
tarifTs  then  in  force  or  established  as  provided  herein,  or  than 
it  charges,  demands,  collects  or  receives  from  any  other  per- 
son, firm  or  corporation  for  a  like  and  contemporaneous  serv- 
ice, such  public  utility  shall  be  guilty  of  unjust  discrimination 
which  is  hereby  prohibited  and  declared  to  be  unlawful,  and 
upon  conviction  thereof  shall  forfeit  and  pay  into  the  state 
treasury  not  less  than  one  hundred  dollars  nor  more  than  one 
thousand  dollars  for  each  offense ;  and  mch  agent  or  officer  bo 
offending  shall  be  deemed  guil^  of  a  misdemeanor  and  upon 
conviction  thereof  shall  be  punished  by  a  fine  of  not  leas  than 
fifty  dollars  nor  more  than  one  hundred  dollars  for  each  of- 
fense." 

The  effect  of  this  law  was  to  amend  the  franchisee  of  all  ex- 
isting public  utilities  operating  within  the  state  so  as  to  con- 
form to  its  provisions.  Manitowoc  v.  Memiiowoc  <&  Hf.  T.  Co. 
145  Wis.  13, 129  N.  W.  926 ;  La  Crosse  v.  La  Crosse  0.  £  E. 
Co.  145  Wis.  408, 130  N.  W.  630 ;  Caiumet  S.  Co.  v.  Chilton. 
148  Wis.  334,  135  N.  W.  131 ;  Kilboum  City  v.  Sovihem 
Wis.  P.  Co.,  ante.  p.  168,  135  N.  W.  499.  Hence,  were  the 
ordinance  in  question  valid,  sec.  8  thereof  would  be  repealed. 

It  is  clear  the  ordinance  in  question  purports  to  grant  a 
franchise  and  cannot  be  omstrued  to  be  a  contract  between  tjie 
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telephone  company  and  the  city.  In  its  proprietary  right  the 
cit^  bad  no  consideration  to  give  for  such  a  contract,  ahould  it 
be  deemed  to  be  one,  for  it  could  not  barter  the  exercise  of  its 
police  power  for  free  telephoncB.  State  ex  rel.  Wis.  T,  Co.  v. 
Sheboygan.  Ill  Wis.  23,  86  N.  W.  657;  Wis.  T.  Go.  v.  Miir 
vmtkee,  126  Wis.  1,  104  N.  W.  1009;  Staie  ex  rel.  Smythe 
V.  MilwatJfee  Ind.  T.  Go.  133  Wis.  588, 114  N.  W.  108,  815 ; 
La  Crosse  v.  La  Crosse  O.  &  E.  Co.  146  Wis.  408,  130  N.  W. 
530.  As  a  state  agency  it  had  no  power  to  enter  into  a  con- 
tract not  subject  to  amendment  by  the  public  utility  law. 
Manitowoc  v.  Mamtowoe  &  N.  T.  Co.  145  Wis.  13, 129  N.  W. 
926 ;  La  Crosse  v.  La  Crosse  0.  £  E.  Co.,  supra. 

Much  reliance  is  placed  by  the  plaintiff  npon  the  case  of 
Superior  v.  Douglas  Co.  T.  Co.  141  Wis.  363,  122  N.  W. 
1023.  That  was  a  case  wheie  the  city  of  Superior  in  its  pro- 
prietary character  entered  into  a  contract  for  free  telephones 
witii  an  existing  telephone  company  operating  under  a  charter 
from  Uie  state.  No  attempt  was  made  by  the  city  to  confer 
any  franchise,  or  rig^t  to  operate  any  telephcme  system,  upon 
the  telephone  company.  The  city  and  the  telephone  company, 
prior  to  the  passage  of  ch.  499,  Laws  of  1907,  entered  into  a 
contract — not  a  part  of  any  franchise  granted  or  attempted  to 
be  granted — ^whereby  the  telephone  company,  for  a  valuable 
consideration,  agreed  to  maintain  a  certain  number  of  free 
telephones  in  the  city  of  Superior.  The  city  had  paid  the  con- 
sideration by  permitting  alterationa  to  be  made  in  its  oit^  hall 
and  buildings  as  requested  by  the  telephone  company,  and  it 
was  held  the  passage  of  the  public  utility  law  did  not  affect 
the  contract,  since  sea.  I797m — 91  thereof  expressly  provided 
that  "the  furnishing  by  any  public  utility,  of  any  product  or 
service  at  the  rates  and  upon  the  terms  and  conditions  pro- 
vided for  in  any  existing  contract  executed  prior  to  April  1, 
1907,  shall  not  constitute  a  discrimination  within  the  mean- 
ing specified."    It  is  obvious  the  case  at  bar  does  not  c(Hne 
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within  the  principle  applied  or  the  section  teferred  to  in  the 
Superior  Case. 

The  trial  court  held  that  the  defendant  was  not  the  (mcceBsor 
of  the  CitizenB  Telephone  &  Tel^aph  Company,  and  there- 
fore was  not  bound  by  the  terms  of  the  franchise  even  if  they 
were  valid.    We  express  no  opinion  on  this  branch  of  the  case. 

By  the  Court. — Judgment  affirmed. 


Laooittb,  Administrator,  Sesp(mdent,  va.  Citt  or  Kbhosha, 

Appellant. 

AprtI  S— April  S3,  IDIt. 

Municipal  corporationt:  Death  cauiei  by  imufflciency  of  liOewalk: 
Condition  prece<Ien(  to  action:  Notice  of  injury:  For  wJnise  ben- 
efit action  may  he  maintained:  2fonre*iient  alient:  Widow  of 
resident:  Domicile:  Evidence:  A<tmi»tUmt:  Appeal:  Barmleaa 
error. 

1.  Service  of  notice  of  Injair  aa  proTlded  la  sec!,  1339,  Stats.,  1b  not 

a  condition  precedent  to  the  maintenance  of  an  action  to  re- 
coTcr  damages  for  death  of  a  person  caused  by  Insufflclencj'  of 
a  public  liighway, 

2.  Where  a  person  whose  deatli  waa  caused  in  ttaia  state  bj  a  vrons- 

ful  act,  neglect,  or  default  was  a.  resident  of  the  state,  bad  taken 
out  his  first  citizenship  papers,  but  left  a  widow  in  a  foreign 
country  who,  at  the  time  of  his  death,  purposed  Joining  him 
here,  such  widow  should  not  be  deemed  a  nonresident  alien, 
but  is  entitled  to  the  rights  secured  to  surrirlnK  relatives  by 
sees.  42SG,  4266,  Stats.,  even  thougli  the  death  occurred  prior  to 
the  amendment  of  said  sec.  42E6  by  ch.  226, 1.awa  of  1911. 

3.  In  an  action  against  a  city  to  recover  damages  for  death  of  a  per- 

son, alleged  to  bare  been  caused  by  insufficiency  of  a  sidewalk, 
an  error  in  permitting  a  witness  to  testify  to  an  admisalon  by 
the  mayor,  after  the  accident,  that  he  knew  the  sidewalk  was 
dangerous,  was  so  far  cured  by  an  explicit  Instruction  to  the 
Jury  to  disregard  such  evidence  aa  not  to  be  ground  for  reversal 
of  a  Judgment  against  the  city. 
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AppsAi.  from  a  judgment  of  the  circuit  court  for  Kenosha 
county;  K.  B.  Bblden,  Circuit  Judge.    Affirmed. 

Action  to  recover  for  the  benefit  of  the  widow  of  plaintiS'a 
intestate,  allied  to  have  come  to  his  death  hy  iosufficieuoj  of 
a  sidewalk  in  the  defendant  citj. 

The  pleading  presented  th«  case  as  indicated  in  the  follow- 
ing, which  the  evidence  established,  or  tended  to  show:  On  a 
dark  ni^t  about  10  p.  m.  the  intestate  fell  from  one  of  defend- 
ant's sidewalks  and  death  ensued  by  reason  thereof.  His  home 
had  been  in  Kenosha  iot  a  considerable  time.  He  had  taken 
out  his  first  papers,  entitling  bim  to  the  rights  of  a  citizen  of 
Wisconsin,  as  the  law  then  stood,  thou^  he  was  not  a  citizen 
of  the  United  States.  He  had  a  wife,  who  was  at  his  former 
home  in  Italy,  and  purposed  having  her  join  him  at  his  new 
home.  She  was  of  the  same  mind  and  had  taken  some  steps 
to  effect  the  mutual  purpose  before  the  event  in  question.  The 
walk  was  in  front  of  an  excavation  which  was  some  ei^t  feet 
deep  and  between  two  buildings.  Such  excavation  was  made 
for  the  basement  of  a  building  to  be  erected.  There  was  some 
sort  of  a  barrier  at  the  inner  edge  of  the  sidewalk  which  edge 
coincided  with  the  brink  of  the  excavation.  The  barrier  was 
made  of  two  pieces  of  lumber,  oaa  extending  from  a  point 
some  four  or  six  feet  from  the  surface  of  the  walk  at  the  cor- 
ner of  the  building  on  one  side  down  to  the  edge  of  the  walk 
near  the  opposite  building,  and  the  other  extending  from  the 
corresponding  comer  of  such  opposite  building  down  to  the 
walk  in  a  similar  manner,  the  two  crossing  nearly  midway 
between  such  comers  and  being  there  nailed  firmly  together. 
There  was  a  cement  walk  on  the  outside  of  the  sidewalk  area 
and  up  to  within  about  three  feet  of  the  excavation,  the  am- 
face  of  such  three  feet  being  about  three  intdies  lower  down 
than  that  of  the  cement  walk  and  composed  of  cinders,  ashes, 
and  stones.  The  condition  had  been  as  indicated  for  ao/me  six 
or  seven  months.  It  was  in  one  of  ihe  most  frequented  por- 
tions of  the  city.    The  deceased  was  well  acquainted  with  the 
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situation.  While  lawfully  vsiiig  the  walk  near  the  point 
where  the  barrier  was  fasteDed  pretty  big^  up  on  the  building, 
hj  mistake  or  in  some  way,  he  fell  int«  the  excavation  with 
fatal  consequences.  A  few  moments  before  such  event  he 
came  from  a  near-by  saloon  where  he  had  been  drinking  to 
some  extent.  He  was  not  apparently  intozioated.  He  was 
unconscious  when  found  and  did  not  change  in  t^t  regard  bo 
as  to  be  able  to  disclose  how  he  came  to  fall  from  tha  walk. 
1^0  (me  saw  him  fall,  but  he  was  seen  near  the  place  thereof 
about  the  time  of  the  occurrence.  The  surface  of  the  walk 
along  near  the  brink  of  the  excavation  was  quite  bla<^  with 
cinders  and  at  the  particular  point  it  was  quite  difficult  for 
one  to  see  his  aurroundings.  No  notice  of  the  accident,  under 
sec  1339  of  the  Statutes,  was  given.  The  cause  was  submit- 
ted to  the  jury,  resulting  in  fiadings  to  this  effect:  The  side- 
walk, for  want  <^  a  sufficient  guard  at  the  brink  of  the  excava- 
tion, was  not  reasonably  safe  for  public  travel  The  unsafe 
condition  of  the  sidewalk  was  the  proximate  cause  of  the  acci- 
dent. Defendant  had  notice  of  such  unsafe  condition  a  suffi- 
cient length  of  time  before  the  accident  to  enable  it  by  ihe 
exercise  of  reasonable  diligence  to  remedy  the  danger.  The 
deceased  was  not  gnil^  of  any  contributory  negligence.  It 
will  require  (3,000  to  measure  the  recoverable  damagw. 

In  due  course  judgment  was  rendered  in  plaintiffs  favor 
on  the  verdict. 

Calvin  Stewart^  for  the  appellant 

Eobert  Verne  Baker,  for  the  reepcmdent 

'MtiaiTTAT.T.j  J.  The  first  question  is  this :  In  case  of  a  per- 
son being  injured  by  insufficiency  of  a  public  way  within  the 
scope  of  sec  1339  of  the  Statutes,  and  death  ensues,  the  cir- 
cumstances being  such  that,  had  he  survived,  he  would  be  en- 
titled to  maintain  an  action  for  compensation  in  respect  to  the 
injury,  making  a  case  within  sec.  4256  of  the  Statutes,  is  an 
action  maintainaUe  for  surviving  relatives,  regardless  of  the 
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condition  of  aaid  eec  1339  in  respect  to  serving  notice  of  the 
injury  ?  That  is  ruled  in  the  affirmative  by  McKeigue  v. 
JanesviUe,  68  Wis.  80,  31  N.  W.  298.  It  has  been  bo  long 
settled  as  not  to  be  open  to  discussion.  The  ri^t  created  by 
sec.  1339  is  one  thing ;  that  created  l^  seca.  4255  and  4256  is 
another.  The  notice  is  confined  to  the  former.  In  case  of  the 
latter  the  vital  condition  is,  death  of  a  person  caused  by  the 
fault  of  another  such  as  would,  if  such  person  had  aurvlved, 
have  entitled  him  to  pursue  such  other  for  the  recovery  of 
damages. 

In  case  of  a  death  from  breach  of  duty  under  sec.  1339  the 
reasonable  construction  of  the  words  of  see.  4255,  "entitle  the 
party  injured  to  maintain  an  acti(m,"  etc.,  with  reference  to 
sec.  1339,  is,  entitle  such  person  to  maintain  the  action  and  do 
all  the  things  essential  to  that  end,  including  performance  of 
the  condition  precedent  to  such  maintenance;  that  is,  give  the 
requisite  notice  of  the  injury.  The  condition  has  no  reference 
to  tJie  right  secured  to  surviving  relatives.  If  it  were  other- 
wise, in  any  case  of  death  from  breach  of  duty  under  sec  1339 
without  opportunity  to  satisfy  su<^  condition  as  to  the  de- 
oeased,  sees.  4255  and  4256  would  have  no  efficiency  what- 
ever. No  such  absurd  result  could  have  been  contemplated  by 
the  legislature,  aa  au^ested  in  the  case  cited. 

We  are  not  unmindful  of  the  fact  that,  Ln  Carpenter  v. 
Boiling.  107  Wis.  559,  83  N.  W.  953,  where  there  was  a 
death,  as  in  this  case,  a  notice  was  served  under  sec.  1339  and 
the  court  passed  upon  its  sufficiency  without  suggesting  that 
no  notice  was  necessary.  That  question  was  not  suggested,  or, 
apparently,  thought  of.  Counsel  and  the  court  treated  die 
case  as  if  notice  were  necessary  and  dealt  only  with  sufficiency 
of  the  one  ^ven.  There,  certainly,  was  no  intention  to  over- 
rule McKeigue  v.  JanesviUe,  supra.  It  was  ri^tly  decided. 
We  should  reach  the  same  conclusion  now  if  we  were  dealing 
with  the  matter  from  an  original  standpoint. 

The  next  question  is  this :  In  case  of  the  death  of  a  person 
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in  ttuB  atate  from  the  fault  of  another,  under  such  oircum- 
staucee  that  had  he  survived  he  would  be  entitled  to  maintain 
an  action  against  such  other  in  respect  to  his  injury,  such  per- 
son being  a  resident  of  this  state  and  entitled  to  the  rights  of 
state  citizenship  because  of  having  taken  out  bia  first  citizen- 
ship papers,  but  leaving  a  widow  in  a  forei^  country  who 
purposed  joining  her  husband  at  bis  Wisconsin  home, — ^is  siush 
widow  entitled  to  the  ri^ts  secured  to  surviving  relatives  bj 
sees.  4255  and  4256  of  the  Statutes !  That  turns  on  the  le^ 
ialative  intent  embodied  therein.  The  language  is  generaL 
In  its  literal  sense  it  applies  to  residents  of  this  state  and  non- 
residents as  welL  In  McMillan  v.  Spider  Lake  8.  M.  <£  L. 
Co.  115  Wis.  332,  91  N.  W.  979,  where  the  person  for  whose 
benefit  the  action  was  prosecuted  was  the  mother  of  the  de- 
ceased and  a  resident  of  Canada,  it  was  held  that  the  statutes 
were  not  intended  to  confer  ri^ts  upon  nonresident  aliens, 
but  were  confined  to  residents.  The  decision  was  rendered  in 
general  terms.  We  are  not  disposed  to  cast  any  doubt  upon 
its  soundness  as  regards  the  particular  situation  with  which 
the  court  dealt  It  was  supported  by  ample  authority  and  will 
not  be  disturbed.  The  legislature,  since  the  cause  of  action  in 
hand  accrued,  has  amended  the  statute  so  as  to  render  it  as 
broad  as  its  literal  sense, — abolishing  the  distinction  between 
residents  and  nonresidente  whether  alien  or  not  Ch.  226, 
Laws  of  1911. 

The  conrt  in  Robertson,  v.  G..  St.  P.,  M.  &  O.  B.  Co.  122 
Wis.  66,  99  N.  W.  433,  indicated,  quite  plainly,  a  disposition 
to  confine  McMillan  v.  Spider  Lake  S.  M.  <£  L.  Co.,  supra, 
to  the  facts  thereof.  It  declined  to  treat  residents  of  a  sister 
state  as  nonresident  aliens  within  the  broad  language  used  in 
the  former  case,  and  held  that  the  legislative  purpose  was  not 
to  discriminate  between  residents. and  nonresidents  to  the  ex- 
tent of  excluding  the  latter  from  the  benefit  of  tihe  statute 
where  they  are  not  residents  of  a  country  foreign  to  the  United 
States. 
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It  i«  the  opinion  of  the  oovirt  that  the  epirit  of  reetriction 
manifeated,  as  indicated,  should  be  applied  to  this  case  in 
order  to  effect  ^le  legislative  intent.  It  is  not  thou^t  such  at 
teut  was  to  exclude  the  wife  of  a  resident  of  this  state  who  is 
a  citizen  thereof,  though  not  of  tJie  United  States,  her  pur- 
pose, at  the  time  of  the  death  of  her  husband,  being  to  join 
him  here.  In  such  circumstances  die  domicile  of  the  wife 
and  citizMisbip,  as  regards  the  statute  in  question,  should  be 
deemed  to  be  that  of  the  husband  according  to  the  law  in  gen- 
eral on  the  subject 

This  court  held,  as  the  law  stood  before  oh.  226,  Laws  of 
1911,  that,  under  sec.  12,  Stats.  (1898),  one  who  has  declared 
his  intention  to  become  a  citizen  of  the  United  States  and  who 
has  resided  in  this  state  one  year  or  more,  as  in  this  case,  is 
not  a  nonresident  alien  as  regards  state  policy,  bat  is  a  citizen 
of  Wisconsin  with  substantially  the  rights  and  responsibilities 
of  other  dtizena.  In  rs  Wehlitz,  16  Wis.  443 ;  In  re  Conway, 
17  Wis.  626.  That  is  not  in  conflict  with  the  rule  that  a  state 
cannot  make  a  person  one  of  its  citaz^ia  who  is  not  a  citizen  of 
the  United  States.  Lotus  v.  Randall,  4  Bill  425 ;  Minne- 
apolis V.  Bewn,  12  U.  S.  App.  446.  That  has  reference  to  the 
conception  of  the  term  "alien"  as  embodied  in  the  federal  oaa- 
stitution  or  acts  of  Congress  of  the  United  States.  The  polity 
in  this  country  is  to  afford  the  wife  of  a  citizen  here  the  status 
of  her  husband  in  substantially  all  cases.  Haitey  v.  Beer,  62 
Hun,  S66 ;  Kane  v.  McCarthy,  68  N.  O.  299 ;  referring  to  on 
act  of  Congress  on  tlie  subject  All  this  reinforces  the  idea 
expressed  that  the  construction  of  the  statute  in  McMillan  v. 
Spider  Lake  8.  M.  £  L.  Co.  115  Wis.  832,  91  N.  W.  979, 
should  not  be  extended  to  exclude  from  its  benefits  a  perscm 
circumstanced  as  was  the  widow  of  the  intestate  in  this  case. 

Complaint  is  made  becaqse  the  court  permitted  a  witness 
to  testify  to  an  admission  made  by  t^e  mayor  of  defendant, 
after  the  ac<»dent,  that  he  knew  the  sidewalk  was  dangerous. 
The  evidence  was  improper ;  bat,  the  court,  ^ipreciating  that, 
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distinctlj  instructed  the  jurj  to  disregard  the  evidence.  It 
may  be,  prejudice  thua  once  created  cannot  be  wholly  cured 
by  instructing  the  jury  as  in  this  case;  but,  in  other  than 
very  exceptional  cases,  the  rule  ie  that  such  an  error  may  be 
thus  cured,  and  it  is  considered,  that  the  difficulty  was  so  far 
remedied  here  that  appellant  was  not,  within  reasonable  prob- 
abilities, in  any  way  harmed.  The  jury  were  put  in  possession 
of  the  whole  situation.  They  viewed  the  premises  at  the  time 
of  the  trial  and  were  fully  informed  as  r^;ards  how  the  situa- 
tion as  it  then  existed  differed  from  that  at  the  time  of  the 
accident.  They  heard  the  witnesses,  enabling  them  to  under- 
stand the  matter  fully  aa  regards  the  safety  of  the  walk,  and 
probably  reached  the  conclusion  complained  of  uninfluenced 
by  the  objectionable  evidence. 

There  are  some  other  complaints ;  but  none  which  seems  to 
call  for  discussion.  It  is  considered  that  if  they  involve  error 
at  all,  it  is  error  without  prejudice. 

By  the  Court. — Judgment  affirmed. 


Crrr  of  Mtlwauebb,  Eespondent,  vs.  Bbattt,  Appellant 

AvrU  4— April  M,  191t. 

MunMpdt  ordinancei:  LettHtg  room  for  prottUtition:  Who  1*  "lani- 
loTif  Forfeiture:  Civil  action:  Appeal  from  district  court;  Per- 
son "convicte4." 

1.  In  a  municipal  ordinance  proUbltlng  aar  peraon  from  leasing  or 

letting,  "as  landlord,"  an?  houae,  room,  or  otiier  premlseB  In 
tbe  city  to  be  osed  for  the  pnrpoBs  of  proatltution,  the  word 
"landlord"  Includes  a  person  who  lets  a  room  tor  aald  purpoee 
in  a  building  occupied  bj  him,  although  he  himself  occupies 
Buch  bntldlng  only  as  a  tenant  under  an  oral  lease  from  montti 
to  month. 

2.  Where  a  municipal  ordinance  provides  that  any  peraon  violating 

it  shall  upon  conviction  "be  lined,"  but  doee  not  malca  the  pro- 
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Ublted  acts  punlshalilB  "tj  fine  and  ImprlBonment,"  or  "by  fine 
or  imprisonment,"  nor  speclaUr  declare  them  to  be  mlsdemean- 
OTB,  a  civil  action  may  be  maintained  br  tbe  cltjr  under  aec. 
3294,  Stats.  (1898),  to  recover  the  money  penalty  provided. 
S.  Within  the  meaning  ol  ch.  21S,  Laws  ol  1899,  as  Amended  by 
ch.  72,  Laws  of  1907, — providing  that  every  person  "convicted" 
before  tbe  district  court  of  Milwaukee  county  "may  app«al  Irom 
tbe  sentence  or  Judgment  agalnet  him  to  the  municipal  court," — 
the  word  "convicted"  applies  to  a  person  against  whom  a  Judg- 
ment has  been  recovered  In  a  cIvU  action  for  the  money  penalty 
for  violation  of  a  city  ordinance. 


Affbal  from  a  judgment  of  the  mimicipal  court  of  Mil- 
waukee county:  A.  C.  Backus,  Judge.    Affirmed. 

The  appellant  was  convicted  in  tbe  district  court  of  Mil- 
waukee count;  of  having  leased  and  let,  as  landlord,  throuj^ 
bis  agent,  a  certain  room,  in  the  building  occupied  bj  him  in 
the  city  of  Milwa-ukee,  to  be  used  for  the  purpose  of  prostitu- 
tion and  lewdness,  contrary  to  an  ordinance  of  the  city.  The 
trial  ou  appeal  to  the  municipal  court  of  Milwaukee  county 
resulted  in  a  conviction. 

There  was  evidence  before  the  court  that  the  appellant 
stated  that  he,  as  occupant  of  the  premises  in  question,  had 
rented  out  rooms  for  the  night  and  by  the  hour.  Ther^  was 
evidence  also  that  the  appellant  was  occupying  the  prmnises 
at  the  time  be  is  accused  of  having  conunitted  the  offense,  and 
that  he  had  been  in  possession  of  them  for  two  years  previous 
thereto.  It  was  admitted  that  the  appellant  had  a  verbal  lease 
from  month  to  month  of  the  premises. 

The  evidence  of  the  specific  violation  of  the  ordinance  upon 
which  the  conviction  rested  was  that  a  man,  accompanied  by 
a  woman  not  his  wife,  had  gone  to  the  premises  in  the  night- 
time, had  rented  a  room  from  the  wife  of  tiie  appellant,  and 
had  occupied  the  room  and  the  bed  therein  witli  tbe  woman 
who  came  with  him.  Knowledge  of  the  purpose  for  which  tbe 
room  was  rented  was  supported  by  the  evidence  that  the  man 
asked  the  woman  who  accompanied  him,  in  the  presence  of 
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the  wife  of  the  appellant,  what  her  charges  were  for  occapying 
the  room  with  him,  that  she  gave  the  amount  thereof,  and  that 
the  man  replied,  "All  rigtt."  There  was  evidence  also  that 
the  appellant  had  stated  that  his  wife  rented  the  rooms  that 
were  rented  at  night  and  that  he  wa«  the  proprietor  of  the 
place. 

There  was  evidence  tending  to  show  that  m^i  and  women 
would  meet  near  this  bouse,  go  into  it,  and  occupy  a  room  for 
the  purpose  of  prostitution. 

The  court  found  appellant  guilt;  of  the  offense  charged  and 
imposed  a  fine  of  $50.  Judgment  was  awarded  in  the  city's 
favor  for  this  amount  and  for  the  costs  of  the  action.  This 
is  an  appeal  from  the  judgment. 

II.  L.  Eaton,  for  the  appellant 

For  the  respondent  there  was  a  brief  by  Daniel  "W.  Hoan, 
city  attorney,  and  E.  L.  Mclntyre,  assistant  city  attorney,  and 
oral  argument  by  Mr.  Mclniyre. 

SiEBECKEB,  J.  The  offense  charged  is  that  the  defendant 
violated  see.  36  of  ch.  XX  of  the  general  ordinances  of  the 
city  of  Milwaukee,  which  provides: 

"All  persons  are  hereby  prohibited  from  leasing  or  letting, 
either  as  landlord  or  agent  of  the  landlord,  or  agent  of  the  ten- 
ant, or  as  landlord  through  any  agent  or  subagent,  any  house, 
room  or  other  premises  in  the  city  of  Milwaukee,  to  be  used 
for  the  purpose' of  prostitution  or  lewdness.  Any  person  vio- 
lating any  of  the  provisions  of  this  section  shall,  upon  convic- 
tion lliereof,  be  fined  not  lees  than  fifty  nor  more  than  five 
hundred  dollars." 

The  evidence  is  clear  that  the  defendant,  through  his  wife 
as  bis  agent,  did,  at  the  time  charged,  lease  and  let  a  room  in 
the  house  he  occupied  as  tenant  for  the  prohibited  purpose. 
It  is  argued  that  the  offense  charged,  that  he  bo  leased  the 
room  as  landlord,  is  not  established,  because  the  evidence  fails 
to  show  that  be  was  a  landlord  within  the  meaning  of  the  or- 
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dinance.  Thia  claim  is  based  on  the  facts  that  he  was  not  tiie 
owner  of  tiie  house  and  premises  occupied  hj  him,  and  that  he 
oocapied  them  as  a  tenant  from  montli  to  month  under  a  ver- 
bal leasa  The  word  "landlord,"  as  used  in  the  ordinance,  is 
not  restricted  in  its  meaning  to  an  owner  of  an  estate  in  lands 
and  the  improTBments  tiiereon  greater  than  a  leasehold  estate. 
It  clearly  embraces  tenants  a£  honses  and  the  premises  on 
which  they  are  situated  who  conduct  the  inhibited  bnsiness  in 
such  buildings.  The  eridenoe  shows  that  the  defendant  was 
the  l^eper  and  proprietor  of  this  establishment  in  tbis  house 
and  hence  that  he  stood  in  the  relation  of  landlord  to  those  to 
whom  be  let  rooms.  The  purpose  of  the  ordinance,  as  ex- 
pressed hj  its  context,  evinces  the  intent  tbat  all  persons  en- 
gaged in  letting  rooms  as  proprietors  of  snch  a  business  oon- 
ducted  on  leased  premises  and  bouses  should  be  treated  as 
landlords  within  the  terms  of  ibe  ordinance.  The  court  prop- 
erly held  that  the  defendant's  acts  under  the  circumstances 
shown  came  within  those  forlndden  by  the  ordinance. 

This  action  is  brought  in  the  name  c^  the  city  to  recover  the 
fine  provided  for  in  the  ordinance.  The  acts  prohibited  by 
the  ordinance  are  not  made  punishable  "by  fine  and  imprison- 
ment" or  "by  fine  or  imprisonment;"  nor  do  the  provisions  of 
the  ordinance  declare  such  acts  to  be  misdemeanors.  Hence 
they  are  included  within  the  provisions  of  sec  3294,  Stats. 
(1898),  under  which  a  civil  action  may  be  maintained  for  the 
recovery  of  a  money  penalty.  The  following  cases  are  adjudi- 
cations on  tiie  subject  end  declare  the  grounds  upon  which 
the  city  has  the  right  to  proceed  by  a  civil  action  in  eacb  a 
case:  Oshkodi  v.  Schwartz,  56  Wis.  488,  18  K.  W.  552; 
Ogden  v.  Madison,  111  Wis.  413,  87  N.  W.  568;  Kodt.  v. 
State,  126  Wis.  470,  477, 106  N.  W.  631 ;  C.  Beck  Co.  v.  Mi3r 
wavkee,  139  Wis.  340,  120  K".  W.  293. 

Upon  appeal  of  this  case  by  the  defendant  from  the  judg- 
ment rendered  against  him  in  the  district  court  of  Milwaukee 
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couutj  to  tlie  mtmidpal  court  of  the  county,  tiie  city  moved 
for  a  distuiasal  of  th©  appeal  upon  the  groimd  that  the  law 
made  no  provision  for  an  appeal  in  a  civil  action  from  such 
district  court  to  the  municipal  court  Ch.  218,  Laws  of  1899, 
as  amended  hy  ch.  72,  Laws  of  1907,  provides : 

"Every  person  convicted  before  said  district  court  may  ap- 
peal from  the  sentence  or  judgment  against  him  to  the  munici- 
pal court  of  said  city  and  county  of  Milwaukee,  within  ten 
days  from  the  date  of  sentence  or  judgment  against  him. 
Said  mimicipal  court  is  empowered  to  hear,  try  and  deter- 
mine such  appeals  and  all  provisions  of  law  relating  to  appeals 
in  criminal  cases  from  justices'  courts,  and  the  trial  and  de- 
termination thereof  shall  apply  to  appeals  from  said  district 
court  to  the  municipal  court." 

It  is  to  be  observed  that  "every  person  convicted  before  said 
district  court  may  appeal  from  the  sentence  or  judgment 
against  him  to  the  municipal  court  .  .  ."  A  successful  prose- 
cution of  a  person  for  the  violation  of  a  city  ordinance  consti- 
tutes a  conviction  of  him,  whether  it  be  in  the  form  of  a  crimi- 
nal action,  wherein  punishment  is  imposed,  or  a  civil  action, 
wherein  the  prescribed  money  penalty  for  guilt  is  recovered. 
In  prosecutions  for  violations  of  ordinances  to  recover  such 
penalties,  the  courts  have  applied  the  term  "convicted"  to  per- 
sons found  guilty  in  such  civil  actions.  See  Ogden  v.  Madi- 
son, 111  Wis.  413,  87  N.  W.  568,  and  cases  there  cited.  So 
this  statute,  in  providing  for  appeals  from  judgments  of  the 
district  to  the  municipal  court,  uses  the  words  "Every  person 
convicted  .  .  .  may  appeal  from  the  sentence  or  judgment" 
as  including  a  person  against  whom  a  judgment  has  been  re- 
covered of  a  penalty  for  the  violation  of  a  city  ordinance. 
The  exposition  of  the  question  in  the  opinion  of  a  minority  of 
th©  justices  of  this  court  in  the  ease  of  State  ex  rel.  Cooper  v. 
Brazee,  139  Wis.  538,  121  N.  W.  247,  and  the  statutes  and 
authorities  therein  cited  in  support  thereof,  is  a  full  statement 
Vou  149—23 
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of  the  grounds  ahowing  that  the  municipal  coart  acquired  ju- 
risdiction  of  the  action  on  appeal  from  the  district  court,  and 
we  herewith  adopt  the  same  as  a  correct  statement  of  the  law 
on  the  subject  and  as  supporting  the  judgment  of  the  trial 
court  in  this  action. 

By  the  Court. — Judgment  afBrmed. 


Jaegbb  and  others,  Bespondents,  vs.  Gbahii  Lodob  ov  Wis- 

ooHsiN  07  THB  Obdes  Off  Hebmann's  Soitb,  Appellant. 

April  i— April  iS.  1911. 

fnaurance.-  Mutual  benefit  societies:  Reduction  in  DeneJUi:  Consent: 
Increase  f»  dues.-  Retroactive  by-Uiic:  Confitct  between  policy 
and  lavit:  Discriviination  between  old  ana  new  member*. 

1.  Where  a  member  of  a  mutual  beneQt  society  consented  to  a  ten 

per  cent  reduction  in  the  amount  of  hla  beneQt  certificate,  to  bo 
paid  Into  a  guarantee  fund  lo  accordance  with  a  br-law  adopted 
by  the  society,  hia  beneficiaries  cannot  aft«r  Iila  death  complain 
of  such  reduction  as  unreasonable  and  void. 

2.  Where  there  is  a  conSlct  between  a  policy  of  Insurance  or  benefit 

certificate  and  the  lavs  of  the  order  IbsuIhk  the  same  the  former 
controls. 

8.  An  agreement  by  the  Insured,  contained  in  his  benefit  certificate, 
that  be  wlU  comply  with  the  laws  of  the  society  then  eslsting  or 
which  may  thereafter  be  enacted,  does  not  authorize  the  society 
to  pass  a  retroactive  by-law  Iscreasing  for  the  entire  period  of 
his  membership  the  amount  of  the  monthly  dues,  which  he  has 
already  paid  according  to  the  contract,  and  giving  him  the  op- 
tion to  pay  the  aggregate  amount  of  such  increase  In  cash  or 
suffer  a  reduction  of  the  benefit  by  that  amount.  Such  a  by- 
law violates  the  contract  of  insurance  and  Is  unreasonable  and 
void. 

[4.  Whether  a  by-law  discriminating  between  old  and  new  members 
as  to  rates  to  be  paid  in  the  future  Is  valid,  not  determined.] 

Appeal  from  a  judgment  of  the  circuit  court  for  llfilwau- 
kee  countj :  Wabbeit  D.  Takkant,  Circuit  Judge.    Affirmed. 
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This  action  was  brou^t  against  the  defendant  to  reoovw 
upon  a  benefit  certificate  or  policy  for  $1,000  issued  Septem- 
ber 1,  1888.  Tbe  plaintiflFs  recovered  judgment  for  $363.93 
damages  and  coats,  said  damages  being  the  amount  which  the 
court  below  held  balance  due  plaintiffs  upon  tbe  certificate  or 
policy.  Upon  the  trial  tbe  defendant  admitted  there  was  due 
and  paid  over  $536. OT,  and  tbe  judgment  recovered  was  the 
difference  between  this  amount  and  tbe  face  of  the  certificate 
less  $100.  Tbe  case  was  tried  by  tbe  court  without  a  jury, 
and  the  court  found  that  tbe  defendant  made  the  certificate  or 
policy  September  1,  1888,  to  tbe  deceased.  Clans  Ja€^r;  that 
said  Jaeger  paid  all  assessments  levied  and  imposed  upon  bim 
by  tbe  Grand  Lodge  iot  tbe  maintenance  of  bis  certificate  or 
policy,  and  did  also  pay  all  lodge  dues  imposed  upon  him  and 
required  to  be  paid,  and  at  the  time  of  his  death  was  in  all 
respects  a  member  of  said  order  in  good  standing;  that  at  a 
regular  meeting  of  said  Grand  Lodge  in  1897  a  by-law  was 
enacted  requiring  every  member  then  belonging  to  said  order 
or  wbo  should  subsequently  join  to  submit  to  a  deduction  of 
ten  per  cent.,  or  $100  of  tiie  $1,000  stipulated  in  his  policy  to 
be  paid  bis  beneficiary  or  beneficiaries  upon  his  death,  said 
$100  to  be  paid  into  a  guarantee  fund,  and  the  remaining 
$900  only  should  be  paid  to  the  beneficiary  or  beneficiaries 
designated  in  said  policy ;  that  the  wife  of  said  Claus  Jaeger, 
who  was  designated  as  beneficiary  in  his  said  policy,  died  at 
the  city  of  Milwaukee  on  or  about  the  Ist  day  of  January, 
1906 ;  that  in  pursuance  of  a  stipulation  contained  in  said  pol- 
icy, said  Claus  Jaeger  on  the  27th  day  of  February,  1906, 
changed  tbe  beneficiary  originally  named  and  designated  his 
six  children  as  beneficiaries,  namely,  Adolph,  Carl,  Henry, 
Helen,  Paul,  and  Fred,  and  requested  that  the  amount  of  in- 
surance due  on  such  policy,  less  ten  per  cent,  be  paid  to  said 
ne'wly  designated  beneficiaries,  and  that  such  ten  per  cent. 
thereof,  pursuant  to  the  above  mentioned  by-law,  be  paid  into 
the  guarantee  fund ;  and  that  a  memorandum  of  such  declara- 
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tiou  changing  euch  beneficiaries  &nd  providing  for  a  deduction 
of  ten  per  cent  of  the  amount  designated  in  the  policy  to  be 
paid  into  the  guarantee  fund  was  indorsed  on  said  polic;  and 
subscribed  by  the  grand  secretary  of  said  Qrand  Lodge;  that 
from  and  after  said  incorporation  of  said  Qrand  Lodge  of  Wts- 
conain  of  the  Order  of  Hermann's  Sons,  said  defendant  corpo- 
ration duly  assumed  all  the  obligations  of  said  Grand  Lodge 
which  it  had  entered  into  prior  to  its  said  incorporation,  and 
thenceforth '  and  up  to  the  time  of  the  death  of  said  Claus 
Jaeger  received  and  collected  all  the  assessments  payable  by 
said  Jaeger  upon  said  policy  and  all  other  assessments  levied 
upon  all  members  of  said  order;  that  about  the  year  18d7 
said  Grand  Lodge  enacted  a  certain  by-law  to  meet  the  losses 
due  to  the  increasing  death  rate  of  members,  also  to  the  effect 
that  all  members  who  should  be  such  on  and  prior  to  the  1st 
day  of  Karch,  1898,  should  from  and  after  that  day  be  re- 
quired to  pay  for  the  maintenance  of  their  respective  policies 
of  $1,000  each  certain  monthly  assessments,  varying  accord- 
ing to  ages  attained  by  such  members  at  the  time  of  becoming 
members,  increasing  from  ages  between  ei^teen  and  twenty- 
five  years  up  to  agea  between  forty  and  forty-five  years,  and 
that  members  who  at  the  time  they  became  members  had  at- 
tained an  age  between  forty  and  forty-five  years  should  pay  a 
monthly  assessment  of  $2.75 ;  and  that  by  said  by-law  it  was 
further  provided  that  all  members  who  should  become  mem- 
bers after  said  Ist  day  of  March,  1898,  should  be  required  to 
pay  on  policies  of  $1,000  lower  monthly  assessments,  which 
also  varied  and  increased  between  the  ages  of  eighteen  and 
twenty-five  years  up  to  between  forty  and  forty-five  years,  and 
that  all  persons  who  at  the  time  of  becoming  members  had  at- 
tained an  age  between  forty  and  forty-five  years  should  pay 
a  monthly  assessment  of  $2.04;  that  said  Clans  Jaeger  be- 
came a  member  of  Robert  Blum  Lodge  No.  4  in  1879,  and  was 
then  forty-four  years  of  age,  and  from  and  after  March  1, 
1898,  paid  for  the  maintenance  of  his  policy  a  monthly  aa- 
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sessment  of  $2.75  up  to  the  time  of  Ms  death,  all  of  which 
assessments  were  duly  paid  to  said  Qrand  Lodge;  that  said 
Jaeger  died  on  the  3d  day  of  January,  1910,  and  at  the  time 
of  his  death  was  a  memher  in  good  standing  of  said  Bobert 
Elum  I^dge  No.  4;  that  on  the  11th  day  of  January,  1910, 
due  notice  of  the  death  of  said  Claus  Jaeger  was  given  in  writ- 
ing to  said  Qrand  Lodge,  and  more  than  ninety  days  expired 
before  the  commencement  of  this  action;  that  on  the  26th  day 
of  March,  1910,  Adolph  Ja^r,  Carl  Jaeger,  Henry  Jaeger, 
and  Fred  Jaeger,  four  of  the  beneficiaries  designated  in  the 
policy,  did,  for  value  received,  duly  assign  and  transfer  to 
plaintiff  Gvstao  Jaeger  all  their  right,  title,  and  interest  in 
said  policy  and  in  and  to  said  smn  of  $1,000  mentioned 
therein,  and  ever  since  said  Ovstav  Jaeger  has  been  and  still 
is  the  owner  of  an  undivided  four-sixths  of  said  policy  and  the 
money  thereby  secured ;  that  the  plaintiffs  Paul  Jaeger  and 
Helen  Jaeger,  two  of  the  beneficiaries  designated,  are  minors, 
and  are  still  the  owners  of  an  undivided  one-sixth  each  of  said 
policy ;  that  upon  proceedings  duly  had  in  the  county  court  of 
Milwaukee  county  said  Gustav  Jaeger  was  on  the  9th  day  of 
April,  1910,  duly  appointed  general  guardian  of  the  above 
named  minors,  and  letters  of  guardianship  were  duly  issued, 
and  said  Oustav  Jaeger  ever  since  has  been  and  still  is  the 
general  guardian  of  said  minors ;  that  the  defendant  Qrand 
Lodge  has  in  its  possession  a  reserve  fund  exceeding  $20,000 ; 
that  before  the  commencement  of  the  trial  of  this  action  said 
defendant  paid  to  the  plaintiffs  $536.07,  the  amount  admitted 
to  be  due  upon  said  policy,  without  prejudice  to  the  rights  of 
plaintiffs  to  continue  said  action  for  the  sum  of  $463.93  and 
interest  thereon,  denied  by  defendant  to  be  due ;  that  at  its  an- 
nual session  in  August,  1909,  said  defendant  adopted  an 
amendment  to  its  by-laws  to  the  effect  that  all  members  of  said 
order  who  were  such  prior  to  the  1st  day  of  March,  1898, 
should  be  advanced  to  their  attained  age  as  of  that  date,  or  in 
lieu  thereof  be  given  the  following  options :  First,  the  privi- 
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lege  of  pacing  in  cash  the  amount  they  ought  to  have  paid  into 
the  benefit  fund  had  they  been  chai^;ed  the  present  table  of 
rates  from  the  time  thej  were  initiated  into  the  order  to  the 
1st  day  of  March,  1898>  to  wit:  that  tbej  should  be  charged 
one  payment  a  month  at  the  age  at  which  they  were  initiated 
at  the  rate  provided  fay  the  present  table  of  rates,  against 
which  they  should  be  credited  with  the  amount  they  actually 
paid  during  that  period  of  time,  and  the  balance  should  be 
the  deficiency;  second,  that  said  members  may  have  said  de- 
ficiency charged  against  their  benefit  certificate  with  two  and 
one-half  [per  cent]  simple  interest  so  long  as  the  same  re- 
mains unpaid,  with  accrued  interest  thereon,  which  deficiency, 
with  interest  at  the  time  of  the  death  of  said  member,  should 
be  deducted  from  the  face  of  his  benefit  certificate,  and  that 
said  by-laws  should  apply  only  to  members  who  were  initiated 
into  the  order  before  Mareh  1,  1898;  tliat  pursuant  to  the 
above  by-laws  the  grand  secretary  of  said  defendant  did  about 
September,  1910,  compute  the  amounts  of  said  alleged  defi- 
ciencies to  be  chained  against  the  respective  policies  of  mem- 
bers who  joined  before  March  1, 1898,  and  that  the  amount  so 
computed  aa  a  deficiency  against  the  policy  of  Claus  Jaeger 
was  $363.93 ;  and  that  said  secretary  issued  a  printed  cireu- 
lar  in  which  each  member  was  requested  to  signify  his  choice 
whether  he  would  pay  the  deficiency  in  cash,  or  would  suffer 
the  same  to  be  deducted,  with  two  and  one-half  per  cent,  in- 
terest, from  the  smoimt  of  his  policy  at  his  death ;  that  said 
Olaus  Jaeger  never  acquiesced  in  said  amendment  and  did 
not  manifest  any  choice  aa  to  whether  he  would  pay  cash  or 
suffer  the  same  to  be  deducted  from  the  amount  of  his  policy; 
that  before  the  commenc^nent  of  this  action  the  plaintiffs 
duly  demanded  of  defendant  payment  of  the  amonnt  of 
$1,000  named  in  the  policy,  which  payment  was  refused. 

The  court  concluded  that  said  by-law  of  1897,  which  re- 
quired every  member  then  belonging  to  said  order  and  every 
future  member  to  submit  to  a  deduction  of  ten  per  cent,  or 
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$100,  at  his  death  from  his  $1,000  policy,  to  be  paid  into  & 
reserve  fund,  and  that  only  the  remaining  $900  ahonld  be  paid 
to  the  beneficiary  or  beneficiaries  of  such  policy,  was  and  is 
unreasonable  and  void  aa  to  said  Claus  Jaeger  and  all  mem- 
bers who  joined  said  order  prior  to  the  passage  of  said  law,  but 
that  since,  in  and  by  the  written  declaration  made  by  said 
Claus  Jaeger  for  the  substitution  of  said  six  children  as  bene- 
ficiaries in  lieu  of  his  wife,  who  had  died,  he  requested  that 
ten  per  cent,  or  $100,  of  the  amount  of  the  policy  be  deducted 
from  auch  policy  and  paid  into  the  reserve  fund  of  said  Orand 
Lodge,  he,  said  Claua  Jaeger,  consented  to  aucb  deduction  and 
thereafter  waa,  and  these  plaintiffs  now  are,  estopped  from 
questioning  or  disputing  the  right  of  the  Orand  Lodge  to  de- 
duct said  $100  from  the  amount  of  said  policy;  that  said 
amendment  of  its  laws  enacted  by  aaid  defendant  at  its  session 
in  1909,  to  the  effect  that  each  member  of  said  order  who  had 
joined  prior  to  the  Ist  day  of  March,  1898,  should  be  required 
to  pay  the  difference  between  the  total  amount  of  assessments 
he  had  paid  frgm  time  of  initiation  to  said  1st  day  of  March, 
1898,  and  the  amount  which  he  would  have  paid  had  he  paid 
the  highest  rate  of  assessment  then  payable  by  him  according 
to  the  then  present  rates  of  assessments,  or  to  suffer  such  defi- 
ciency to  he  deducted  from  the  amount  of  his  policy  with  two 
and  one  half  per  cent,  interest  added  at  the  time  of  his  death, 
was  and  is  unreasonable  and  void ;  that  there  is  now  due  and 
owing  from  the  said  defendant  to  the  plaintiffs  the  aum  of 
$363.93,  with  interest  thereon  from  the  12th  day  of  April, 
1910. 

Judgment  was  entered  in  accordance  with  the  findings  of 
fact  and  conclusions  of  law,  from  which  this  appeal  was  taken. 

For  the  appellant  there  was  a  brief  by  O'Connor,  Schmitz, 
Wild  <&  Gross,  and  oral  argument  by  A.  L.  Schmitz. 

For  the  respondents  there  was  a  brief  by  Scheiher  <&  Orth, 
and  oral  argument  by  C.  A.  Orth.  They  cited  Wuerfler  v. 
Trustees  Orand  Orove,  116  Wis.  19,  92  N.  W.  433 ;  Ledehuhr 
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V.  Wis.  T.  Co.  112  Wis.  657,  S8  N.  W.  607 ;  Bruger  v.  Prince- 
ion  &  St.  M.  Mut.  F.  Ins.  Co.  129  Wis.  281,  109  N.  W.  95 
Baumann-  v.  Metropolitan  L.  Ins.  Co.  144  Wis.  206,  128  N. 
■\V.  864;  Langan  v.  Supreme  Council,  174  N.  Y.  266,  66  X 
E.  932;  Beach  v.  Supreme  Tent,  177  N.  T.  100,  69  N.  R 
281;  Weber  v.  Supreme  Tent,  172  N.  T.  490,  65  X.  E.  258 
HaU  V.  Equitable  Aid  Union.  168  Pa.  St.  377,  31  AtL  1066 
Neu'hall  v.  Supreme  Council,  181  Mass.  Ill,  116,  63  N.  E. 
1;  Gaut  V.  Supreme  Council,  107  Tean.  603,  64  S.  W.  1070, 
65  L.  K.  A.  465,  470;  and  other  cases. 

Eebwiit,  J.  The  facts  in  this  case  as  found  by  the  coun 
are  undisputed.  They  appear  in  the  foregoing  statement  of 
the  case, 

Error  is  assigned  upon  the  conclusions  of  law.  We  are 
reminded  by  the  learned  counsel  for  appellant  of  the  great 
importance  of  the  principles  involved  in  this  case  to  fraternal 
societies  generally,  and  we  approach  the  consideration  of  the 
case  fully  conscious  of  the  fact  that  the  le^l  principles  in- 
volved are  far  reaching  in  their  importance  to  all  fraternal 
associations. 

The  deceased,  Claus  Jaeger,  became  a  member  of  the  lodge 
in  1S79  and  continued  to  1SS8,  when  under  a  new  arrarge- 
ment  the  certificate  under  consideration  was  issued,  by  the 
terms  of  which  the  defendant  promised  to  pay  $1,000  to  the 
beneficiaries  provided  for  upon  the  death  of  said  Claus  Jaeger, 
and  tlie  srid  Claus  Jae^r,  by  the  terms  of  said  certificate, 
promised  to  "comply  with  the  laws,  rules  and  regulations  now 
governing  this  order  and  its  beneficiary  fund,  and  with  all 
such  as  may  hereafter  be  enacted  to  govern  said  order  and 
fimd."  The  deceased  paid  all  dues  and  complied  with  all 
rules,  repulations,  and  by-laws  except  that  he  refused  to  agree 
to  the  $100  deduction  from  the  face  of  his  policy  by  the  by- 
law of  1S97,  and  also  refused  to  comply  with  another  by-law, 
passed  in  1909,  giving  two  options,  one  to  pay  a  sum  in  gross 
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to  be  ascertained  hj  advaocing  his  payments  from  tbe  time  he 
entered  from  $1,60  per  month  to  $2.75  per  month,  and  charg- 
ing the  difference  upon  the  policy  or  certificate,  or  by  deduct- 
ing Bucb  amount  from  the  face  of  the  policy  when  paid,  as 
more  fully  appears  from  the  statement  of  facta.  The  effect 
of  this  by-law,  as  will  be  seen  by  examination  of  the  facta 
found,  waa  to  scale  down  the  certificate  or  policy  by  charging 
up  from  the  time  the  deceased  obtained  his  certificate  in  1888 
a  sum  aggregating  $363.93,  together  with  $100  ordered  de- 
ducted by  the  first  by-law  above  referred  to,  making  a  total 
cut  from  the  face  of  the  certificate  of  $463.93.  But,  as  found 
by  the  court  below  on  sufficient  evidence,  the  deceased  con- 
sented at  the  time  of  change  of  beneficiariee  to  the  $100  cut, 
therefore  the  plaintiffs  cannot  complain  on  that  account. 

The  main  question,  therefore,  for  determination  is"  whether 
the  defendant  could  charge  the  $363.93  against  the  certificate 
in  suit  The  court  below  held  that  it  could  not,  and  that  such 
amoimt  was  due  to  plaintiffs  in  addition  to  the  $536.07  ten- 
dered by  defendant  The  case  turns  upon  the  power  of  the 
defendant  to  pass  the  by-law  imder  which  it  claims  the  right 
to  impose  the  burden  upon  its  members.  It  will  be  remem- 
bered that  the  burden  imposed  upon  deceased  and  his  certifi- 
cate or  policy  is  a  charge  of  $2.75  per  month  from  the  time  of 
the  issuance  of  the  certificate  up  to  1909,  less  the  amount 
which  he  had  paid  during  that  time  after  deceased  had  paid 
the  regular  dues  imposed  by  the  defendant  up  to  that  time, 
namely,  $1.60  per  month.  The  effect  of  the  by-law  is  to  take, 
as  we  have  seen,  $363.93  out  of  the  $900  due  on  the  policy  by 
a  retroactive  cut  after  deceased  had  paid  the  dues  imposed  and 
complied  with  all  the  rules  and  regulations  of  the  defendant 
from  the  time  of  issuance  of  the  certificate  until  1909,  a  pe- 
riod of  over  twenty  years.  The  appellant's  claim  is  that  the 
pro^'ision  in  the  certificate  to  the  effect  that  the  deceased  will 
comply  witii  all  by-laws  then  existing  or  which  may  be  aub- 
sequently  passed  gives  such  right,  and  several  authorities  are 
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cited  which  it  is  claimed  eupport  the  conteotion.  We  shall 
briefly  refer  to  those  chiefly  relied  upon  by  appellanL 

Borgards  v.  Farmers'  Mut.  Ins.  Co.  79  Mich.  440,  44  N. 
W.  85S,  was  a  caae  limiting  liability  in  the  future  in  case  of 
loss  by  sparks  escaping  from  a  steam  engine  used  in  threshing 
grain. 

Sargeant  v.  Supreme  Lodge,  158  Mass.  657,  33  N.  E.  650, 
has  reference  to  change  of  beneficiaries. 

Stokr  V.  San  Francisco  M.  F.  8oc.  82  Cal.  557,  22  Pac. 
1125,  held  that  a  by-law  passed  limiting  benefits  after  contin- 
uous payments  for  six  months  was  valid.  The  by-law  clearly 
related  to  future  benefits  and  referred  to  a  matter  over  which 
the  company  had  control  and  power  to  limit  payments  by  by- 
law, and  in  no  way  violated  any  contract  relations  between  the 
parties,  because  permission  to  do  what  was  done  and  change 
the  by-law  in  that  regard  was  a  part  of  the  contract,  and  it 
was  said  in  the  case  that  the  change  could  not  be  retroactive. 
The  contract  was  held  to  mean  that  in  caae  of  sickness  the 
member  is  to  receive  payments,  subject  to  the  power  of  defend- 
ant to  change  the  provision  authorizing  such  payments  so  far 
as  future  payments  are  concerned. 

Parish  v.  New  Yorlc  P.  Exch.  169  N.  T.  34,  61  N.  E.  977, 
holds  that  a  by-law  diverting  a  fund  from  the  purpc»e  speci- 
fied in  the  charter  is  imreasonable  and  void,  because  an  at- 
tempt to  divert  the  fund  to  a  different  purpose  after  the 
fund  had  been  accumulated  by  payments  for  a  series  of  years. 
The  case  is  not  in  favor  of  appellant's  position,  but  rather 
against  it. 

Supreme  Commandery  v.  Ainsworth,  71  Ala.  436,  holds 
certificate  to  be  a  contract  not  subject  to  impairment,  but  ac- 
cepted subject  to  the  laws  of  the  order  then  in  force  or  there- 
after enacted,  but  was  silent  on  the  question  of  suicide ;  and 
it  was  further  held  that  a  by-law  enacted  after  the  issuance  of 
certificate,  declaring  it  void  if  the  member  should  take  his 
own  life,  was  valid. 
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Caidwell  v.  Grand  Lodge,  148  CaL  196,  82  Pac  781,  re- 
lates to  change  of  beneficiaries,  and  it  was  held  that  where  the 
original  by-law  allowed  any  person  to  be  named  hj  a  member 
as  beneficiary,  a  change  in  the  by-laws  reqairing  one  to  be 
designated  as  a  member  of  the  family  or  related  by  blood,  or 
"who  shall  he  dependent  upon  him,"  is  reasonable. 

Supreme  Lodge  v.  Kutscher.  179  111.  340,  53  N.  E.  620,  is 
a  case  holding  that  a  by-law  forfeiting  claim  for  the  death  of 
a  member  by  suicide  or  intoxication  is  reasonable  and  bind- 
ing upon  a  member  joining  before  its  passage  who  contract 
to  be  bound  by  subsequent  by-laws. 

Ftdlenwider  v.  Supreme  Council,  180  HI.  621,  54  N.  E. 
485,  involves  right  to  change  rate  of  assessment  by  subsequeut 
by-law.  It  does  not  appear,  as  we  understand  the  opinion, 
that  the  subsequent  by-law  had  any  retroactive  effect ,  more- 
over the  case  is  ruled  by  a  bare  majority,  three  judges  dissent- 
ing. 

Olson  V.  CouH  of  Honor,  100  Minn.  117,  110  N.  W.  374, 
is  where  a  by-law  passed  subsequently  to  the  issuance  of  cer- 
tificate limiting  the  benefit,  in  case  of  suicide,  te  five  per  cent 
of  the  face  of  the  certificate  for  each  year  during  continuance 
of  membership  in  the  society,  was  held  unreasonable  and  void 
as  to  existing  members.  This  authority  is  against  appellant's 
contention. 

Counsel  for  appellant  also  cites  the  following  Wisconsin 
easw:  Schmidt  v.  Supreme  Tent,  97  Wis.  528,  73  N.  W.  22, 
which  is  a  case  where  the  subsequent  by-law  was  against  pro- 
hibited occupation.  Hughes  v.  Wis.  0.  F.  Mut.  L.  Ins.  Co. 
98  Wis.  292,  73  N.  W.  1015,  is  where  there  was  a  subsequent 
by-law  against  suicide,  rendering  the  policy  void,  Loeffler  v. 
Modem  Woodmen,  100  Wis.  79,  75  N.  W.  1012,  is  where 
there  was  a  by-law  against  entering  into  a  prohibited  business. 
Thomas  v  Covert,  126  Wis.  598, 105  N.  W.  922,  seems  to  be 
against  appellant's  contention,  because  it  reoogoizes  the  rule 
that  an  agreement  or  certificate  similar  to  the  one  in  question 
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must  in  terms  or  hj  implication  authorize  the  change  in  the 
contract,  otherwise  the  8ubse<juent  by-law  effecting  such 
change  is  void. 

A  careful  examination  of  the  foregoing  cases  will  show  that 
they  are  not  controlling  in  favor  of  the  appellant  and  some  of 
them  are  against  appellant's  contention.  The  case  of  Wuer- 
fler  V.  Trustees  Grand  drove,  116  Wis.  19,  92  N.  W.  433, 
rules  the  instant  case.  That  case  is  so  strongly  in  point  both 
on  facts  and  upon  principles  enunciated  that  we  quote  at 
length  from  the  opinion.     At  page  2  6  the  court  said : 

"Respondent  did  not  possess  unlimited  anihoritj  to  change 
its  plan  of  insurance,  giving  the  change  retroactive  effect,  un- 
der the  reserve  power,  made  a  part  of  the  insurance  contract, 
to  make  changes  in  the  rules,  by-lawe,  and  r^ulations  of  the 
order.  Such  a  reserve  power  is  held  to  warrant  only  reason- 
able variances  of  insurance  contracts, — variances  required,  in 
the  judgment  of  the  order,  in  those  matters  of  detail  necessary 
or  advisable  in  carrying  out  efficiently  the  fundamental  prin- 
ciple or  scheme  of  insurance,  not  changes  destroying  it  Ob- 
viously, changes  in  ihe  by-laws,  rules,  and  regulations  regard- 
ing the  execution  of  a  plan  of  insurance  are  quite  different 
from  changing  the  plan  itself  and  nullifying  all  contracts  en- 
tered into  under  it,  as  was  done  in  this  case.  The  essential 
features  of  the  plan  of  insurance  here  were  that  each  certifi- 
cate holder's  beneficiary  should  receive  $1,000  upon  and  at 
the  maturity  of  his  contract,  and  that  a  fund  should  be  ac- 
cumulated by  assessments  upon  the  membership  in  the  order 
sufiicient  for  that  purpose.  The  way  was  undoubtedly  open 
for  the  order  to  make  reasonable  changes  respecting  the  haz- 
ards members  might  subject  themselves  to,  and  in  regard  to 
the  number  and  amoimt  of  the  assessments,  the  time  of  pay- 
ment thereof,  the  effect  of  default  in  such  payment,  the  notice 
required  of  assessments  to  put  members  in  default,  and  many 
other  matters  of  detail  that  might  be  mentioned.  But  after 
a  member  had  paid  assessments  for  a  long  period  of  time,  con- 
tributing to  accumulate  money  to  meet  the  matured  obliga- 
tions of  $1,000  each  to  beneficiaries,  a  change  in  the  eonstitu- 
tion  of  the  order  (the  word  'constitution'  is  here  used  as 
synonymous  with  'by-laws')  rendering  the  certificate  at  ma- 
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turity,  instead  of  worth  $1,000,  worth  an  indefinite  amount 
and  probably  not  half  that  sum,  cannot  seriously  be  considered 
a  reasonable  change  in  rules,  regulations  and  by-laws  as  re- 
gards existing  contracts." 

This  court  has  held  that  where  Uiere  is  a  conflict  between 
the  policy  and  the  laws  of  the  order,  the  policy  controls.  Led- 
ebuhrv.  Wis.  T.  Co.  112  Wis.  657,  88  N.  W.  607;  Brugerv. 
Princeton  &  St.  M.  Mui.  F.  Ins.  Co.  129  Wis.  281,  109  N. 
W.  95. 

The  change  attempted  to  be  made  here  by  deducting 
$363.93  from  the  policy  amounted  to  an  abrogation  of  the  con- 
tract. In  Langcm  v.  Supreme  Court,  174  N.  T.  266,  66  N. 
£.  932,  the  benefit  certificate  had  been  issued  for  $5,000  on 
the  death  of  plaintiff.  After  plaintiff  had  become  a  member, 
the  by-laws  were  amended  so  that  on  the  death  of  plaintiff 
only  $2,000  should  he  paid.  In  an  action  involving  the  va- 
lidi^  of  such  amendment  the  court  said : 

"The  action  of  the  defendant,  in  the  attempted  amendment 
of  the  by-law,  which  was  in  force  when  the  plaintiff  joined 
the  association  and  received  his  certificate,  was  wholly  inef- 
fectual to  deprive  him  of  any  rights  which  had  become  vested. 
It  was  beyond  the  power  of  the  defendant  to  affect  the  obliga- 
tion expressed  in  the  certificate,  without  the  consent  of  its 
holder." 

To  the  same  effect  are  Beach  v.  Supreme  Tent,  177  N.  Y. 
100,  69  N.  E.  281 ;  Weber  v.  Supreme  Tent,  172  N.  Y.  490, 
65  N.  E.  258 ;  Hale  v.  Equitable  Aid  Union,  168  Pa.  St.  377, 
31  AtL  1066. 

In  NewhaU  v.  Supreme  Council,  181  Mass,  111,  '63  N.  E. 
1,  an  attempt  was  made,  by  the  adoption  of  a  subsequent  by- 
law, to  cut  the  amount  of  the  certificate  from  $5,000  to 
$2,000,  and,  although  the  usual  promise  was  contained  in  the 
certificate  to  comply  with  subsequent  by-laws,  it  was  held  that 
the  full  sum  mentioned  in  ihe  certificate,  $5,000,  could  be  re- 
covered. See,  also,  Gaut  v.  Supreme  Council,  107  Tenn.  603, 
64  S.  W.  1070,  55  L.  R.  A.  465,  where  it  was  held  that  an 


;ti  by  Google 


866         SUPREME  COURT  OF  WISCONSIIT.     [Aph. 
Jk^er  T.  Gnud  Lodge,  Herauum'i  Sons,  149  Wis.  354. 

agreement  hy  the  bolder  of  a  benefit  certificate  to  be  governed 
by  laws  aubeequently  enacted  does  not  authorize  the  reduction 
of  the  benefit  called  for  in  the  certificate  after  pajrment  has 
been  fiiade  for  jeais  on  original  value. 

We  are  of  opinion  that  the  by-law  making  the  rebate  from 
the  policy  of  $363.93  waa  imauthorized  and  void.  The  by- 
law making  the  ten  per  cent,  cut,  or  $100  on  the  $1,000  cer- 
tificate, was  aesented  to  by  deceased  when  he  made  the  change 
of  beneficiaries  and  cannot  be  questioned  here. 

Some  other  questions  ere  raised  by  respondents  which  they 
claim  are  sufficient  to  defeat  the  appellant,  on  Uie  ground  that 
the  by-laws  referred  to  are  unreasonable  because  all  membera, 
new  and  old,  were  not  put  upon  the  same  basis  as  to  rates. 
On  this  point  attention  is  called  to  the  following  authorities  in 
addition  to  those  already  cited:  StroMsa  v.  Mutual  R.  F,  L. 
Asso.  126  N.  C.  971,  36  S.  E.  352,  54  L.  R.  A.  605;  Benja- 
min V.  Mutual  B.  F.  L.  Asso.  146  Cal.  34, 79  Pac  517 ;  Ebert 
V.  Mutual  E.  F.  L.  Asso.  81  Minn.  116,  83  N.  W.  606,  834, 
84  N.  W.  857.  Whether  this  last  contention  as  to  discriminar 
tion  between  old  and  new  members  aa  to  rates  in  the  future  ia 
sufficient  to  defeat  the  by-law  making  new  rates,  independent 
of  the  retroactive  cut  on  old  members,  we  need  not  and  do  not 
decide,  because  the  by-law  scaling  down  the  certificate  by  a 
rebate  of  $363.93  cannot  be  upheld,  and  the  by-law  attempting 
to  accomplish  such  purpose  is  unauthorized  under  the  contract 
and  void.  The  judgment  of  the  court  below,  therefore,  ia 
right  and  must  be  affirmed. 

By  the  Court, — The  judgment  is  affirmed. 
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Schmidt,  Appellant,  vs.  Citt  o?  MiLWAtJKEB,  Respondent. 
Saue,  Respondent,  vs.  Saue,  Appellant 

ApHl  i^ApHl  iS,  161$. 

Appeal:  LaeJe  of  jKrltdicUon  in  trfbunaJ  telow:  AdmUtUmt:  Xuttlct- 
pal  corporatUmt:  Jmprovementi:  OJuMffe  in  ttreet  ffrade:  Dam- 
aget:  Auettment:  What  conttitutet  a  "lot.-"  By  whom  ieter- 
infn«(I;  Milv)aukee  citv  charter:  Police  power:  Depret3lon  of 
railroad  traclet:  Tiaducta:  Special  verdicts:  Queition»  not  «uC- 
mttted:  Waiver:  Evidence:  Weight:  Expert  tetlimonit. 

1.  Tbe  rule  that  the  appellate  tribunal  acqulrea  no  Juriidlctlon  it 

tbe  tribunal  whose  act  ie  Bought  to  be  reviewed  had  none,  la  to 
be  applied  with  caution  and  diacretion;  and  In  any  caee  no  mere 
admission  that  proceedlnge  are  TOid  can  show  that  the  tribunal 
below  had  no  jurladlctlon  of  the  subject  matter,  tor  the  same 
reaeon  that  no  consent  could  confer  such  Jurisdiction. 

2.  Thus,  where  the  notice  of  appeal  from  an  aoioesment  br  a  board 

Of  pnhlie  worka  of  the  damagei  to  abutting  property  br  reason 
of  a  change  Id  the  grade  of  a  street  stated  generally  that  the 
proceedinge  were  Illegal  and  void,  auch  statement,  although  as- 
sented to  on  behalf  of  the  citr.  did  not  deprive  the  circnlt  court 
of  Jurisdiction  of  the  appeal.  Jurisdiction  in  auch  cases  la  de- 
pendent upon  and  governed  wholly  hj  the  atatute. 

3.  Sec.  8  of  cb.  VII  at  the  Milwaukee  city  charter  doea  not  limit  the 

right  at  the  lotowner.  In  the  case  ot  a  change  ot  a  street  grade, 
to  damages  only  (or  tbe  purpose  ot  reducing  beneAts  or  aa  an 
olfaet  againat  beneSta. 

4.  Lota  fronting  on  the  Improvement,  with  respect  to  which  aa  as- 

aeaament  ot  beneflta  and  damagea  la  provided  tor  in  aeca.  7.  8, 
cb.  VII,  Ullwankee  city  charter,  are  not  limited  to  lota  desig- 
nated on  tbe  plat  which  actually  ahut  upon  the  atreet  la  quee- 
tlon;  but  such  a  "lot"  may  consist  of  parcels  forming  a  distinct 
bomeetead  or  other  inclosure,  a  messuage  or  unit  of  property 
which  fronts  on  the  Improvement,  but  which  Is  laid  out,  occu- 
pied, or  Inclosed  without  reference  to  platted  lines. 

6.  But  where  two  parcele  are  separated  by  a  public  atreet  or  alley, 
no  matter  how  they  are  occupied  or  used,  they  cannot  under  the 
provlalona  ot  the  Milwaukee  city  charter  be  considered  as  a 
unit  (or  the  purpose  of  aaeessment. 

6.  Under  such  city  charter  the  board  of  public  works  determlnee  in 
the  flrst  Instance  what  constltutea  a  lot  fronting  on  the  Improve- 
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ment  In  tbo  particular  case;  but  on  apiMa]  tb€  drcait  eoart  con- 
■Iders  and  determines  the  matter  <te  novo. 

7.  Where  the  board  of  public  works  aasesaed  damages  to  nine  Iota  in 

a  bodr  owned  by  plaintiff,  and  on  appeal  the  Jurr  lonnd  no 
damages  to  the  property  as  a  wbole  but  awarded  damages  as  to 
the  one  lot  whlcb  abutted  on  the  street  affected  by  the  Improve- 
ment, that  constltnted  a  determination  by  the  Jury  o(  what  part 
of  the  plalntlfTs  property  constituted  a  "kit"  fronting  on  the  Im- 
,        proTement  and  affected  or  Injured  thereby. 

8.  Where  plaintiff's  property  fronted  upon  two  cross  streets  the 

grades  of  which  were  changed,  but  was  divided  Into  separate 
parcels  by  a  public  alley,  and  he  took  a  separate  appeal  from 
the  award  of  damages  aa  to  each  street,  which  appeals  were 
consolidated  for  the  pttrpose  of  trial,  It  was  proper  npon  such 
trial  to  keep  separate  and  submit  separately  to  the  Jury  the 
questions  m  to  the  damages  resulting  from  the  change  of  the 
grade  of  M.ch  of  said  streets. 

9.  Where  tbe  streets  involved  were  crossed  by  railroad  tracks  and 

the  changes  In  grade  were  made  In  connection  with  the  depres- 
sion of  such  tracks  pursuant  to  an  ordinance  passed  by  the 
common  council  under  its  police  power,  and  consisted  in  a 
slight  elevation  of  each  of  the  bridges  or  viaducts  over  snch 
railroad  tracks,  the  drying  up  of  a  vlng  and  the  loss  of  a  side- 
track, which  were  attributable  to  the  depression  of  the  railroad 
tracks,  were  properly  excluded  from  the  award  of  damages 
against  the  city  arising  from  such  changes  of  grade. 

10.  Ch.  376,  Laws  of  1901,  authorising  cities  of  the  first  class  to  con- 

struct viaducts  over  railroad  tracks  and  to  negotiate  with  the 
railroad  companies  for  tbe  payment  of  a  proportion  of  the  ex- 
pense of  such  construction,  is  a  grant  ot  additional  power,  not 
a  limitation  npon  the  police  power  given  by  the  Milwaukee  city 
charter  (ch.  IV,  sec  S,  subd.  4S)  to  control  the  location  ot  rail- 
road tracks  and  to  require  railroad  companies  to  construct  and 
maintain  at  their  own  expense  snch  bridges,  viaducts,  etc,  ss 
the  common  council  may  deem  necessary. 

11.  The  proTlBlons  ofsaid  ch.  376,  Laws  of  1901,  relative  to  the  as- 

sessment of  damages  sustained  by  the  owners  of  abutting  prop- 
erty, are  applicable  only  when  the  city  has  determined  itself 
to  constmct  a  viaduct,  and  not  in  a  case  where,  under  the  po- 
lice power,  tbe  council  has  ordered  a  railroad  company  to  de- 
press its  tracks  and  construct  a  viaduct  or  overhead  crossing 
at  its  own  ezpense. 

12.  Where  the  coancll  by  ordinance  required  a  railroad  company  to 

depress  Its  tracks  and  to  construct  bridges  or  viaducts  at  street 
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croBBlnga,  &nd  «o  fixed  the  depth  ot  the  depression  that  the 
viaducts  must  be  elevated  above  the  former  street  grades,  thus 
maklag  necessary  the  ralslog  of  the  grades  of  the  streets  for 
approaches  to  such  viaducts,  a  subsequeiit  ordinance  provldlag 
for  such  raising  of  the  grades  was  an  Independent  and  separate 
exercise  ot  power  on  the  part  of  the  city,  and  In  the  assessment 
of  damages  by  reason  ot  such  change  of  grade  no  damages 
growing  out  of  the  acts  ot  the  railroad  company  In  attempting 
to  comply  with  the  earlier  ordinance  are  wtthln  the  Jur^lc- 
tlon  of  the  board  of  public  works  or  of  the  circuit  court  on  ap- 
peal from  such  board. 
[13.  Whether  In  such  a  case  the  landowner  hae  a  right  of  RCtion 
gainst  the  railroad  company  on  account  of  damages  resulting 
from  the  depression  of  the  tracks,  or  whether  all  such  damages 
were  compensated  tn  the  original  purchase  or  condemnation  of 
the  land  by  the  railroad  <iompany,  Is  not  determined.] 

14.  Where  the  grade  of  a  street  Is  raised,  the  right  ot  the  owner  ol 

abutting  lands  to  damages  Is  the  same  whether  the  change  In 
grade  is  made  by  earth  filling  or  by  the  extension  of  a  viaduct 
In  front  ot  such  lots. 

15.  On  appeal  a  party  cannot  complain  ot  the  failure  of  the  trial 

court  to  submit  In  a  special  verdict  a  question  as  to  a  special 
issne,  where  he  did  not  request  such  submission  and  it  would 
t>e  Inconsistent  with  his  theory  ot  the  case  as  preaented  below. 

IC.  The  damages  which  the  owner  ot  abutting  lots  is  entitled  to  re- 
cover for  a  change  In  the  grade  ot  the  street  are  measured  by 
the  depreciation  in  value  caused  by  the  change.  The  cost  ot 
restoration,  though  a  factor  In  estimating  such  damsges,  is  not 
a  proper  item  of  damages  to  be  found  separately,  since  to  al' 
low  the  recovery  of  such  cost  would  be  to  Ignore  the  benefits 
which  should  be  ofFset. 

17.  In  Hxlng  the  damages  to  abutting  property  from  a  change  of 
street  grade,  the  Jury  are  not  bound  by  the  opinions  or  argu- 
ments ot  experts,  particularly  where  their  estimates  are  based 
upon  unwarranted  premises  or  upon  reasons  fanciful  and  In- 
genious rather  than  sound. 

Appeals  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  W.  J.  Tuhneb,  Circuit  Judge.     Affirmed. 

Prior  to  April  15,  1902,  the  plaintifE  owned  a  aumber  of 

city  lota  in  the  north  half  of  block  220  in  the  Eighteenth  ward 

of  Milwaukee  upon  which  he  operat^'d  a  plant  for  cutting, 

sawing,  and  dressing  stone,  with  the  necessary  buildings  and 

Vol.  149—24 
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appliances.  Bounding  this  block  on  the  west  was  Bartlett 
street,  on  the  north  North  avenue,  and  on  the  east  Oakland 
avenue,  all  graded  and  improved  streets.  Throti^  the  mid- 
dle of  the  block,  running  north  and  south  and  parallel  with 
Oakland  avenue  and  with  Bartlett  street,  was  a  public  alley 
fourteen  feet  wide.  On  the  west  side  of  this  alley  and  be- 
tween it  and  Bartlett  street,  running  east  and  west  and  begin- 
ning at  the  North  avenue  line  and  lying  parallel  therewith  and 
numbering  from  there  south,  were  lots  39  to  31  inclusive, 
owned  and  occupied  by  the  plaintiff.  Oonsidering  platting 
alone,  only  lot  39  abutted  on  North  avenue,  but  all  these  lots 
were  ased  and  occupied  together  as  part  of  the  stone-dressing 
plant.  On  the  east  of  this  alley,  between  it  and  Oakland  ave- 
nue, running  east  and  west  and  beginning  at  the  north  line  of 
the  block,  were  lots  1  to  6  inclusive.  Crossing  North  avenue 
diagonally  at  grade,  running  southeast,  and  cutting  off  the 
greater  parte  of  lots  1  and  2,  about  half  of  lot  3,  and  parts  of 
lots  4,  5,  and  6,  was  the  right  of  way  of  the  Chicago  &  North- 
western Kailway,  which,  proceeding  southeasterly,  crossed 
Oakland  avenue  diagonally  and  at  grade.  In  the  middle  of 
this  right  of  way  were  double  tracks  of  the  railroad.  The 
plaintiff  owned  those  fractions  of  lots  1,  2,  3,  4,  and  6  between 
the  alley  mentioned  and  the  railway  right  of  way,  and  also 
lot  fl,  only  Uie  southerly  ten  feet  of  which  touched  the  bound- 
ary of  Oakland  avenue.  Between  the  north  part  of  lot  6  and 
all  of  the  other  lots  mentioned  and  the  boundary  of  Oakland 
avenue  extended  the  right  of  way  of  the  said  railroad.  A 
sidetrack  connecting  with  the  westerly  track  of  the  railroad 
company  near  the  west  boundary  of  Oakland  avenue  swung 
over  the  right  of  way  and  in  upon  plaintiff's  premises.  Only 
a  very  small  part  of  the  west  end  of  lot  1  belonged  to  the 
plaintiff  and  abutted  on  North  avenue,  and  there  was  evidence 
from  which  the  jury  might  have  found  that  this  was  taken 
away  by  the  excavation  for  the  depreasion  of  the  railway 
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tracks  and  the  building  of  the  necessary  retaining  wall  or  for 
the  oonstniotion  of  plaintiff's  new  sidetrack. 

On  April  15, 1902,  there  was  enacted  b;  the  city  autbonties 
an  ordinance  requiring  the  depression  of  the  roadbed  and 
tracks  of  this  railroad  and  for  bridges  orer  said  roadbed  and 
tracks  where  they  intersected  the  streets.  The  first  section  of 
the  ordinance  required  the  said  railroad  company  to  depress 
die  plane  of  its  roadbed  and  tracks  in  the  manner,  to  the  depth, 
and  upon  the  conditions  specified  in  said  ordinance.  Detailed 
directions  followed,  including  the  manner  of  construction  of 
bridges  over  all  depressed  roadbed  and  tracks  on  North  avenue, 
Oakland  avenue,  and  elsewhere.  The  plans  of  these  bridges 
were  to  be  approved  by  the  board  of  public  works  of  the  city, 
but  the  railroad  was  required  to  build  them.  It  was  provided 
by  sec.  5  that  nothing  in  the  ordinance  should  be  construed  to 
require  the  railroad  company  to  assume  or  pay  any  danLages 
to  adjacent  property  or  buaineaa  caused  by  the  depression  of 
its  tracks  or  change  of  grade  of  any  street,  etc.,  and  that  in 
consideration  of  the  railroad  ctHupany's  construction  of  the 
bridges  at  the  street  crossings  end  of  its  acceptance  of  the  oi^ 
dinance  and  agreement  to  do  and  perform  all  things  required 
to  be  done  and  performed  by  it  under  the  ordinance,  all  dam- 
ages, if  any  there  were,  should  be  adjusted  and  paid  by  the  ci^, 
and  the  city  should  intervene  in  suits  brou^t  for  the  recovery 
of  such  damages  and  relieve  the  railroad  company  from  de- 
fending the  same  and  assnme  and  pay  all  judgments  recovered 
therein.  The  ordinance  contains  other  provisions  not  rele- 
vant here.  The  effect  of  this  ordinance  was,  by  means  of  such 
depression  snd  bridges,  to  create  overhead  crossings  instead 
of  the  former  grade  crossings,  and,  apparently  in  order  to 
lighten  the  burden  of  the  railroad  company,  the  depth  of  de- 
pression was  so  fised  that  the  level  of  the  bridge,  viaduct,  or 
overhead  crossing  at  the  places  in  question  was  to  be  three 
feet  above  the  former  street  grades 
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On  September  12,  1902,  the  city  hj  ordinance  changed  the 
grade  of  North  avenue  for  about  a  block  each  waj  from  each 
end  of  the  viaduct  for  the  purpose  of  making  an  approach  to 
the  viaduct,  and  in  like  manner  changed  the  grade  at  the  Oak- 
land avenue  viaduct.  This  change  of  grade  was  three  feet  at 
the  contact  of  the  approach  with  the  viaduct  on  North  avenue 
and  diminishing  to  zero  aa  it  receded  from  the  bridge,  and 
three  and  one-half  feet  at  the  aame  contact  on  Oakland  avenue 
and  in  like  manner  diminishing.  The  actual  street  surface, 
however,  in  each  instance  was  above  the  grade  fixed  by  the 
old  ordinance,  so  that  the  actual  raise  under  the  ordinance  of 
September  12,  1902,  was  not  equal  to  the  difference  betweem 
the  former  established  grade  and  the  later  established  grade. 
After  the  railroad  compauy  bad  depressed  its  txacks  and  built 
its  bridges  or  viaducts  and  on  or  about  April  18,  1904,  the 
common  council  of  the  city,  upon  report  of  the  board  of  pub- 
lic works,  adopted  a  resolution  to  grade  and  curb  the  streets 
and  plank  the  sidewalks  on  North  avenue  from  Bartlett  street 
to  KenilworUi  Place,  which  is  about  the  east  boundary  of  Oak- 
land avenue.  This  was  said  to  be  "for  the  reason  that  on  ac- 
count of  the  depression  of  the  railway  tracks  in  the  immediate 
vicinity  the  said  street  has  become  inadequate,  inconvenient, 
and  unsafe  for  the  public  use  thereof,  for  the  passage  of  foot 
passengers  and  vehicles,  and  for  the  drainage  of  water  there- 
from." This  grading  and  curbing  of  the  street  and  planking 
of  the  sidewalks  were  to  be  done  at  the  expense  of  the  city  and 
without  special  assessment  on  the  abutting  lots,  so  that  the 
only  thing  the  abutting  lotowners  are  legally  concerned  with 
is  the  damages  arising  from  change  of  grade.  A  like  resolu- 
tion related  to  the  approach  to  the  Oakland  avenue  viaduct 
or  overhead  crossing. 

An  assessment  of  benefits  and  damages  was  ordered  and 
such  assessment  was  made  and  confirmed,  there  being  two  sep- 
arate proceedings,  one  for  Oakland  avenue  and  one  for  North 
le,  each  also  including  other  streets.     No  part  of  the  cost 
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of  paving  streets  or  restoring  streets  or  sidewalks  was  to  be 
charged  to  the  abutting  owners,  and  this  assessment  of  bene- 
fits and  damages  appears  to  have  been  entirely  formal,  appar- 
ently in  endeavor  to  comply  literally  with  the  charter  of  the 
city,  which  requires  the  fixing  of  damages  by  the  board  of  pub- 
lic works  for  change  of  grade  to  be  made  at  the  time  of  assess- 
ing benefits.  The  damages  foi  change  of  grade  to  lots  1,  2,  3, 
4,  and  5  were  not  assessed  at  all,  presumably  because  these  lots 
did  not  front  on  tiie  street  on  which  the  improvement  was  made. 
Lot  6  was  indicated  as  belonging  partly  to  the  railroad  com- 
pany and  partly  to  the  plaintiff,  and  it  was  found  that  there 
were  no  benefits  and  no  damages  to  tliis  lot.  This  assessment 
related  solely  to  tbd  change  of  grade  on  Oakland  avenue.  No 
damages  were  awarded  on  account  of  the  change  of  grade  on 
North  avenue  to  lot  1.  Lots  31  to  39  inclusive  were  assessed 
for  the  change  of  grade  on  North  avenue,  and  it  was  found 
that  there  were  no  benefits  and  $100  damages  to  be  paid  to  the 
owner.  From  each  of  these  assessments  of  damages  the 
plaintiff  took  a  separate  appeal  to  the  circmt  court  for  Mil- 
waukee coimty ;  in  the  North  avenue  case  on  the  ground  that 
the  amount  of  $100  adjudged  and  allowed  to  him  as  owner  of 
said  lots  for  damages,  coste,  and  charges  arising  from  the  al- 
teration of  the  grade  of  the  street  is  insufiScient,  inadequate, 
and  unjust  and  aU  of  said  proceedings  are  illegal  and  void. 
From  the  Oakland  avenue  assessment  a  like  appeal  was  taken 
which  stated  the  grounds  of  the  appeal  as  follows : 

"The  failure  and  refusal  to  adjudge  and  allow  him  as  sudi 
owner  of  said  lots,  by  said  corrected  assessment  confirmed  as 
aforesaid,  any  sum  of  money  whatever  for  damages,  costs,  and 
charges  arising  from  the  alteration  of  the  grade  of  the  street 
and  for  the  deprivation  of  the  right  to  use  and  the  use  of  the 
spur  track,  extending  northwesterly  over  lot  6  from  the  Chi- 
cago &  Northwestern  Eailroad  Company's  tracks  and  ri^t 
of  way,  is  unjust,  in  that  there  should  have  been  adjudged 
and  allowed  to  him  as  such  owner  of  said  lots,  and  particu- 
larly of  the  south  twenty-two  feet  of  lot  6  in  said  block,  a  sum 
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of  money  for  damages,  coats,  and  charges  arising  fnon  die  al- 
teration of  the  grade  of  said  street  and  said  deprivatdoD ;  and 
that  all  of  said  proceedings  are  illegal  and  void." 

After  these  appeals  were  lodged  in  the  cinmit  conrt  tlie  lat- 
ter by  order  consolidated  the  appeals.  The  jury  found  a  spe- 
cial verdict  as  follows: 

"(1)  Were  lots  1,  2,  3,  4,  6,  and  6  in  block  220,  c(»isidered 
as  one  parcel,  affected  or  injured  in  consequence  of  the  alter- 
ation of  the  grade  of  Oakland  avenue  opposite  lot  6,  excluding 
from  your  consideration  the  loss  of  sidetrack  and  any  other 
injury  resulting  from  the  depression  of  the  tracks  of  tjie  rail- 
road I     A.  No. 

"(3)  Were  tlie  plaintifPs  premises,  including  lots  1  to  6  and 
3X  to  3d  in  block  220,  considered  as  one  parcel  and  for  the 
purpose  for  which  they  were  used  at  the  time  the  grade  was 
changed,  affected  or  injured  by  the  change  of  grade  of  Oak- 
land avenue,  excluding  from  your  consideration  the  loss  of 
sidetrack  and  any  other  injury  resulting  from  the  depression 
of  the  railroad  tracks  f     A.  No. 

"(5)  Were  lots  31  to  89  in  block  220  affected  or  injured 
by  the  change  of  grade  of  North  avenue,  exclusive  of  the  dam- 
age caused  by  the  depression  of  the  track  or  other  injury  re- 
sulting therefr<Hn,  considering  the  use  being  made  of  them  at 
the  time  such  alteration  of  grade  was  effected  ?    A.  Na 

"(7)  Were  the  plaintiff's  premises,  including  lots  1  to  6 
and  31  to  39  in  blo(^  220,  considered  as  one  parcel  and  for 
the  purpose  for  which  they  were  tbeu  used,  affected  or  injured 
by  the  change  of  grade  of  North  avenue,  excluding  from  your 
consideration  the  loss  of  the  spring  and  any  injury  resuldng 
from  the  depression  of  the  railroad  tracks !     A.  No. 

"(9)  If  you  shall  be  of  the  opinion  that  lot  6,  considered 
separate  from  all  the  other  lots  of  the  plaintiff,  was  affected  or 
injured  by  the  change  of  grade  on  Oakland  avenue,  then  an- 
swer: What  sum  will  compensate  the  plaintiff  for  such  injury 
to  said  lot  6  ?    A.  Ntaie. 

"(10)  If  you  shall  he  of  the  opinion  that  lot  39,  considered 
separate  and  apart  from  all  the  other  lots  of  the  plaintiff,  wbs 
affected  or  injured  by  the  change  of  grade  of  North  avenue, 
then  answer:  What  sum  will  oomjwnsate  said  plaintiff  for 
such  injury  to  said  lot  39  i     A.  $225. 
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"(11)  Did  any  of  die  plaintifPs  property  abut  on  the  bridge 
on  Oakland  avenue  i^ter  the  erection  of  said  bridge  I 
A.  Yea. 

"(12)  How  much  were  said  abutting  lota  damaged  \fj  aaid 
bridge  1    A.  $226. 

"(13)  Did  any  (d  the  plaintifTs  proper^  abut  on  the 
bridge  on  North  avenue  after  the  erection  of  said  bridge  t 
A.  No." 

For  the  plaintiff  there  vare  separate  briefs  \fj  Aaron*  dc 
Niven,  attomeTs,  and  MorUz  WUtig,  of  ooonael,  and  tlie  oanae 
was  argued  oraUy  by  Mr.  C.  L.  Aarons  and  Mr.  Wittig. 

For  the  defendant  there  was  a  brief  by  Daniel  W.  Hoan, 
city  attorney,  and  Clifton  WiUiamg,  special  ossietaut  city  at- 
torney, and  oral  argument  by  Mr.  Williams. 

Tnfuir,  J.  The  defendant  makes  two  points  on  its  ap- 
peal: (1)  The  circuit  court  erred  in  denying  defendant's  mo- 
tion to  diamiaa  the  appeals  from  the  board  of  puUic  worits  to 
that  court  (2)  That  part  of  tlie  judgment  which  awards 
damages  caused  by  the  Iwidges  is  erroneous.  The  first  is  in 
the  nature  of  a  preliminary  objection;  the  second  can  best  be 
considered  in  connection  with  the  errors  assigned  by  plaint- 
iff's counsel. 

The  notices  of  appeal  made  by  the  plaintiff  each  end  with 
a  sort  of  sweeping  condemnation  to  the  effect  that  "said  pro- 
ceedings are  illegal  and  void."  The  city  by  counsel  assents  to 
this  and  apparently  thinks  that  it  has  in  this  way  gained  a 
point  on  its  adversary  and  brought  the  matter  within  the  rule 
sometimes  applied  that  an  appeal  confers  no  jurisdiction  upcm 
the  appellate  tribunal  if  it  can  be  shown  that  the  tribunal  be- 
low had  no  jurisdiction.  Counsel  for  the  city  attempts  to 
support  this  further  by  pointing  out  with  reference  to  North 
avenue  that  only  lot  39  west  of  the  alley  abuts  on  that  street, 
while  the  damages  to  lots  31  to  39  inclusive  were  found  by 
the  board  of  public  works,  and  further  that  the  lots  are  foimd 
to  have  been  damaged  notwithstanding  no  benefits  were  found. 
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The  objection  here  goes  to  jurisdiction  of  the  subject  matter, 
because  it  must  be  obvious  that  the  parties  were  before  the 
court.  There  is  a  rule  of  law  applicable  to  some  appeals 
nnder  which  the  appellate  tribunal  acquires  no  jurisdiction 
provided  the  tribunal  whose  act  is  sought  to  be  reviewed  had 
none.  Stringham  v.  Wimiebago  Co.  24  Wis.  S94;  Birdsall 
V.  Kewaunee  Co.  124  Wis.  676,  103  N.  W.  1.  This  rule  is, 
however,  to  be  applied  with  caution  and  discretion  and  rests 
upon  a  construction  of  the  statutes  authorizing  the  review  of 
the  decision  below;  but  in  an;  case  no  mere  admiBsion  that 
proceedings  are  void  could  show  that  the  tribunal  below  had 
no  jurisdiction  of  the  subject  matter,  for  the  same  reascoi  that 
no  consent  could  confer  such  jurisdiction.  An  admission 
that  a  tribunal  has  no  jurisdiction  of  the  subject  matter  is  like 
an  admission  Uiat  no  statutes  exist  when  we  hare  the  public 
statutes  before  us  showing  the  contrary.  Jurisdiction  is  the 
power  and  authority  conferred  1^  law  upon  the  officer  or  tri- 
bunal, and  in  order  to  ascertain  its  existence  and  scope  we  must 
go  to  the  statutes.  The  idea  that  such  power  and  authority 
should  become  lost  or  nonexistent  by  slip  of  the  tongue  or  pen 
or  &/ea  by  express  stipulation  is,  to  say  the  least,  very  novel 
and  fundamentally  unsound.  The  statutes  dispose  not  only 
of  this  all^jned  error  but  of  several  otliers  relied  upon  by  the 
plaintiff  for  reversal  of  this  judgment. 

The  somewhat  c^nnplicated  situation  presented  by  the  facte 
is  further  complicated  by  the  contentions  and  variant  theories 
of  counsel.  On  the  part  of  the  appellant  Schmidt,  who  ap- 
pears by  two  different  counsel  who  file  separate  briefs  and 
present  separate  theories  of  the  case,  it  is  contended  (3)  that 
the  damages  caused  by  the  depression  or  sinking  of  the  rail- 
way tracks  should  not  have  been  excluded  from  the  recovery; 
(2)  that  damages  for  loss  of  sidetrack  and  the  drying  up  of 
a  spring  on  the  premises  should  have  been  included ;  (3)  that 
the  plaintiff's  property  should  have  been  considered  as  a  unit 
and  the  inquiry  directed  to  an  inveetigation  of  the  damages 
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caused  to  it  as  a  whole;  (4)  that  after  the  couBoUdation  of  ap- 
peals ttie  damages  from  the  change  of  grade  on  Oakland  ave- 
nue and  those  arising  from  the  change  of  grade  on  North  ave- 
nue should  not  have  been  considered  separately  but  should 
have  been  lumped  together;  (6)  that  if  the  plaiotiffe  prem- 
ises should  not  be  considered  as  a  unit  it  should  st  least  have 
been  considered  as  two  units,  one  lying  east  and  one  west  of 
the  all^,  for  the  purpose  of  estimating  damages,  and  not  at  all 
considered  hj  separate  lots;  (6)  that  tlie  court  should  have 
submitted  to  the  jury  the  damages  caused  by  the  change  of 
grade  of  North  ayukue  to  lot  1  because  a  part  of  that  lot  owned 
by  plaintiff  f  raat«d  oa.  North  avenue ;  (7)  that  the  ohai^  of 
the  court  was  incOTrect  in  that  it  conflicted  with  the  forgoing 
claims  and  in  that  it  did  not  permit  the  jury  to  consider  cer- 
tain testimony  relative  to  the  cost  of  restoration,  but  confined 
them  to  damages  for  depreciation  in  value  caused  by  tlie  im- 
provement, and  was  incorrect  in  other  particulars;  (8)  that 
the  verdict  is  not  supported  by  evidence  and  is  inconsistent 
and  perverse;  (9)  that  errors  occurred  in  the  admission  and 
exclusion  of  evidence,  and  that  there  were  other  detail  errors 
not  necessary  to  notice,  but  nearly  or  remotely  related  to  some 
or  all  of  the  foregoing  pointa. 

The  ci^  charter,  sec.  8,  cfa.  VII,  upon  conditions  there  men- 
tioned, gives  to  the  owner  of  any  lot  or  parcel  of  land  which 
may  be  affected  or  injured  in  consequence  of  an  alteration  of 
the  grade  of  the  streets  compensation  therefor.  The  board  of 
public  works  is  authorized,  at  the  time  of  assessing  benefits 
caused  by  street  improvements,  to  consider,  determine,  and  as- 
sess against  the  lots  which  they  may  deem  benefited  by  the  pro- 
posed improvement,  to  the  amount  of  such  benefits,  tJie  dam- 
ages, costs,  and  charges,  including  the  cost  of  such  improve- 
ment, arising  from  such  alteration  of  grade.  A  construction 
of  this  section  which  mi^t  limit  the  right  of  the  lotowner  to 
damages  only  for  the  purpose  of  reducing  benefits  or  as  an  ofi- 
Bet  against  benefits  was  rejected  in  Milwaukee  T,  Co.  v.  Mil- 
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waukee,  146  Wis.  246,  131  N.  W.  439,  and  in  Filer  &  8.  Co. 
V.  MilwauJeee,  146  Wis.  221, 131  N.  W.  345.  Sec.  8  does  not 
ezpresslf  meotion  abattlim^  owners  or  abutting  tote,  but  it  does 
permit  the  board  to  "consider,  determine,  and  assoBs"  the  dam- 
ages to  the  lots  which  they  deem  benefited.  Sec.  7  speaks  of 
these  lota  as  lots  fronting  on  the  improvement  This  has  been 
gmerall;  understood  to  refer  lo  abutting  lots,  but  not  solely 
with  refereaice  to  their  platted  identity.  The  plat  is  only  one 
factor  in  the  result ;  oocupancy  as  a  single  indoeure  and  ccai- 
veyances  are  others.  Loewenbaek  v.  Milwaukee,  139  Wis. 
49, 119  N.  W.  888.  There  can  rarely  arise  under  thiastatute 
questions  not  readily  solvable  by  common  sense.  Lots  front- 
bg  on  the  improrement  may  be  either  lots  as  designated  on 
the  plat  or  parcels  forming  a  distinct  homestead  or  other  in- 
«losure,  a  messuage  or  unit  of  property  which  fronts  cm  the  im- 
provemeut,  but  which  is  laid  out,  occupied,  or  inclosed  with- 
out reference  to  platted  lines.  This  description  is  illustra- 
tive, not  exhaustive.  It  is,  however,  an  error  to  contend  that 
In  ascertaining  whether  or  not  a  given  parcel  is  a  lot  fronting 
on  the  street  or  an  assessable  unit  you  could  cross  other  street 
or  alley  lines.  It  is  also  manifestly  erroneous  to  attempt  to 
apply  the  rule  relative  to  damages  in  ramdenmation  cases  to 
damages  caused  by  change  of  grade.  We  must  always  bear  in 
mind  that  where  a  new  right  is  given  by  statute  together  with 
1  remedy  for  its  enforcement,  that  remedy  is  ezclnsiv^  except, 
tn  scone  cases  where  the  party  injured  has  been  prevented  by 
the  wrong  of  the  other  party  from  resorting  to  such  statutory 
remedy.  Where  two  parcels  are  separated  by  a  public  street 
or  alley,  no  matter  how  they  are  used  or  occupied,  they  cannot 
under  these  provisions  of  the  charter  be  considered  as  a  unit 
for  the  purpose  of  assessment  The  reason  is  obvious.  The 
board  of  public  works  is  authorized  to  determine  and  assess  die 
damages  arising  from  such  alteration  of  grade  against  the  lots 
which  are  liable  to  be  assessed  for  benefits.  This  means,  first, 
lots  fronting  on  the  improvement,  and,  second,  lots  not  sepa- 
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rated  from  the  improvement  hj  another  public  street  or  alley. 
Hamilton,  Special  Asaesamenta^  §  217  and  cases ;  Id.  §  S41 
and  cases.  The  owner  of  any  lots  of  the  forgoing  description 
which  may  be  "affected  or  injiired  in  consequence  of  an  alter- 
ation of  the  grade"  may  be  awarded  e<Hnp«ieati(m.  This  con- 
fers on  the  board  of  public  worta  not  only  power  to  consider, 
determine,  and  assess  the  damages  arising  from  soch  altera 
tion  of  grade,  but  also  to  determine  what  constitutes  a  lot 
fronting  on  the  improvement  in  the  particular  case.  This  is 
usually  a  question  of  fact.  Kot  so  much  so,  however,  that  the 
board  of  public  woi^  could  assess  damages  for  a  lot  which  in 
no  sense  fronted  upon  the  improrement  or  upon  the  street  the 
grade  of  whidi  was  changed,  or  disrc^rd  the  fact  that  a  pub- 
lic street  or  alley  intervened  between  a  lot  fronting  on  said 
street  and  another  lot  for  which  the  owner  claimed  damages. 

Sec  11  of  ch.VII  erf  the  ci^  charter  provides  that  theowner 
of  any  lot  or  tract  of  land  or  tenement  who  feels  himself 
aggrieved  by  the  amount  of  damages,  costs,  and  charges  aris- 
ing to  such  owner  from  an  alteration  of  grade  may  within 
twenty  days  after  soch  con£rmation  by  the  common  council 
appeal  therefrom  to  the  circuit  court  for  Milwaukee  county. 
There  are  many  instances  in  the  law  in  which  an  appeal  is  al- 
lowed from  a  subordinate  gua«i-judicial  tribunal,  or  rather  a 
subordinate  tribunal  exercising  gwut-judicial  power,  to  the 
regularly  constituted  courts.  In  such  cases,  so  far  as  the 
(juosi- judicial  questions  before  such  subordinate  body  or  board 
are  concerned,  the  circuit  court  takes  up  the  matter  de  novo, 
determines  anew  for  itself  what  constituteB  a  lot  fronting  on  a 
street  and  affected  or  injured  and  the  amount  of  damages  to 
which  the  owner  is  entitled. 

In  the  instant  case  the  board  of  public  works  acted  on  two 
different  assessments,  one  on  Oakland  avenue  and  one  on  ^orth 
avenue.  The  board  awarded  no  damages  and  charged  for 
no  bene6t3  on  account  of  the  Oakland  avenue  change  of  grade 
and  improvement    It  did  award  on  account  of  the  North 
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avenue  change  of  grade  damages  in  the  amount  of  $100  to  all 
of  plaintiff's  lots  weat  of  the  public  alley,  beating  this  tract 
ats  a  lot  fronting  on  North  avenue  affected  or  injured  by  the 
i^ange  of  grade.  The  damage  to  all  these  lots  must  include 
all  the  damage  to  lot  39.  Upcoi  appeal  the  trial  oourt  by  ques- 
tion 5  submitted  this  identical  question  to  the  jury,  and  the 
jury  found  that,  considering  lots  31  to  39  together,  they  were 
not  affected  or  injured  by  the  change  of  grade,  and  by  question 
10  found  that  lot  39,  considered  separate  and  apart,  was  af- 
fected or  injured  by  the  change  of  grade  in  the  sum  of 
$225.  This  we  r^ard  as  disposing  of  a  question  of  fact, 
namely,  what  pairt  of  plaintiff's  premises  lying  west  of  the  al- 
ley constituted  a  lot  fronting  on  the  improvement  and  affected 
or  injured  by  the  change  of  grade.  That  question  depended 
upon  the  practicability  and  feasibiUty  of  access  from  Bart- 
lett  street  to  the  lots  31  to  38  inclusive ;  to  the  disposition  and 
location  and  use  of  the  buildings  on  lot  39 ;  to  tlte  differences 
in  level,  if  any,  between  lot  39  and  the  remainder  of  the  tract 
weat  of  the  alley ;  to  the  extent  to  which  filling  or  grading  was 
necessary  to  reach  lot  39  frcwn  the  street  with  facility  and  not 
necessary  to  reach  the  other  lots  in  tliis  group ;  and  many  other 
items  and  conditions  of  fact  which  mig^t  be  mentioned.  It 
was  within  the  jurisdiction  of  the  board  of  public  works  to  de- 
termine in  the  first  instance  that  lot  39  was  the  lot  affected  or 
injured  and  fronting  on  the  improvement  They  did  not  do 
so,  but  found  lots  31  to  39  to  answer  t^at  description.  It  was 
within  the  province  «f  the  circuit  court  on  appeal  to  find  that 
the  board  of  public  works  was  mistaken  and  that  lot  39  only 
answered  this  description.  Similar  oonsiderations  itpply  to 
the  findings  of  the  jury  numbered  1  and  9. 

By  questions  3  and  7  the  court  submitted  to  the  jury  sepa- 
rately whether  plaintiff's  premises,  considered  as  a  whole, 
were  affected  or  injured  by  the  change  of  grade  of  Oakland 
avenue  or  tiiat  of  North  avenue.  The  jury  answered  these 
questions  in  the  negative  and  therefore  no  harm  was  done  in 
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their  submiaeioo.  We  think  Uiat  the  questions  relative  to  the 
damages  occasioned  hj  change  of  grade  on  Oakland  avenue 
and  those  caused  bj  change  of  grade  on  North  avenue  were 
properly  kept  separate  and  submitted  to  the  jur;  aeparatel;. 
They  could  not  well  be  combined  without  confusion.  It  was 
also  very  proper  to  submit  questions  5  and  10  to  the  jury,  bo- 
cause  these  questions  as  stated  presented  an  issuable  matter  of 
fact  necessary  to  be  detennined  by  the  jujy.  We  must  ap- 
prove of  the  verdict  in  so  far  as  it  kept  separate  or  tended  to 
keep  separate  the  damages,  if  any,  caused  by  the  change  of 
grade  on  Oakland  avenue  from  those,  if  any,  caused  by  the 
change  of  grade  on  North  avenue;  also  in  so  far  as  it  permit- 
ted the  jury  to  determine  what  portion  of  the  land  west  of  the 
alley  constituted  a  lot  fronting  coi  the  improvement  and  what 
portion  of  the  land  east  of  the  alley  constituted  a  lot  fronting 
<m  the  improvement.  It  is  apparent  that  the  loss  of  plaintiff's 
sidetrack  and  the  drying  up  of  the  spring  were  not  damages 
caused  by  the  change  of  grade  of  these  streets. 

The  depression  of  the  railway  tra<^  to  a  depth  of  about 
nineteen  feet  below  their  former  level  was  wdered  by  the  city, 
in  the  exercise  of  its  police  power,  to  protect  life  and  property 
menaced  by  the  danger  of  street  crossings  at  grade.  By  subd. 
48,  sec.  3,  ch.  IV  of  the  charter  the  city  has  power  to  direct  and 
control  the  location  of  railroad  tracks  and  to  require  railroad 
oconpanies  to  construct  and  maintain  at  their  own  expense 
such  bridges,  viaducts,  tunnels,  or  other  conveniences  at  public 
railroad  crossings  as  the  common  couincil  may  deem  necessary. 
Ch.  876,  Laws  of  1901,  authorizes  the  city  to  itaelf  construct 
such  viaducts  and  to  enter  into  negotiations  with  the  railroad 
company  for  the  payment  of  such  proportion  <rf  the  expense 
of  constructing  viaducts  as  may  be  agreed  upon  between  them. 
But  taking  subd.  48  of  sec  3  of  ch.  I Y  of  the  charter  and  sec  6 
of  di.  376,  Laws  of  1901,  togeUier,  the  police  power  of  the  city 
in  this  regard  is  in  no  wise  diminished.  The  effect  of  ch.  376, 
supra,  is  to  add  to  the  powers  of  citiee  of  the  first  class  by  giv- 
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ing  than  the  optioD  to  build  thcae  viaducts  and  \>j  agreement 
with  the  railroad  companj  share  the  expense  of  the  construc- 
tion of  the  viaducts.  This  is  a  grant  of  additional  power,  not 
a  limitation  uptm  the  former  police  power.  The  extent  of  the 
latter  power  has  been  declared  and  firmly  established  by  Chi- 
cago, B.  &  Q.  B.  Co.  V.  State  ex  rel.  Omaha,  47  NeU  549,  66 
K.  W.  624,  41  L.  B.  A.  4S1 ;  Staie  ex  rel.  Minneapolis  v.  St. 
P.,  M.  &  M.  B.  Co.  98  Minn-  380, 108  N.  W.  261,  28  L.  B.  A 
H.  a.  298;  New  York  A  N.  E.  B.  Co.  v.  Briatow,  151  U,  S. 
556,  14  Sup.  Ot  437.  WheUier  the  city  of  Milwaiukte  in  its 
ordinance  of  April  15,  1902,  exceeded  Uie  powers  conferred 
upon  it  by  said  ch.  376  we  need  not  determine  in  this  case. 
B;  that  ordinance  the  Chicago  &  Korthwestem  Bailway  Com- 
pany is  ordered  to  depress  its  roadbed  and  tracks  as  Uierein  in- 
dicated. In  tiiis  work  of  depression  the  city  takes  no  part  nOr 
is  it  authorized  to  do  so  under  ch.  376,  supra.  The  city  merely 
gives  the  law  to  and  impoeea  the  duty  upon  the  railway  com- 
pany. Over  the  excavated  ditch  or  valley  resulting  from  this 
depression,  where  the  same  is  intersected  l^  street  croeainga, 
bridges  are  required  to  be  constructed.  These  may  be  called 
bridges,  viaducts,  or  overhead  crossings.  The  railway  com- 
pany was  required  to  mate  Uie  excavation  and  build  the  via- 
ducts. The  latter  were  to  be  built  according  to  plans  and 
specifications  approved  by  the  board  of  public  works.  It 
is  only  when  the  city  shall  have  determined  itself  to  erect  and 
construct  sucb  a  viaduct  that  it  may  assess  the  damages  sus- 
tained by  the  owner  of  abutting  property  in  the  manner  pro- 
vided by  law  for  the  determination  and  assessment  of  damages 
for  the  alteration  of  the  grade  of  a  street  The  proceedings 
here  do  not  bring  the  case  within  that  description.  The  de- 
pression of  the  tracks  to  such  a  depth  only  as  to  require  the  ele- 
vation of  the  viaducts  three  feet  or  thereabouts  over  the  former 
street  grade  in  order  that  the  trains  could  pass  safely  under 
said  viaducts  made  necesasTy  the  raising  of  the  grade  of  the 
streets  for  an  approach  to  these  viaducts.     It  also  raised  the 
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Street  level  at  the  place  spanned  hj  the  viaduct  to  the  extent  of 
three  feet  In  a  logical  senae  these  matters  were  all  related, 
but  they  had  no  legal  connection.  The  raising  of  the  grade  of 
the  streetB  wss  an  independent  and  separate  ex»cise  of  power 
on  die  part  of  the  cit^,  and  the  fact  t^at  it  was  exercised  in  the 
instant  case  because  of  the  necessity  or  convenience  growing 
out  of  stnne  other  act  or  order  of  the  ci^  would  not  make  this 
all  c«ie  legal  proceeding.  The  depression  of  the  railroad 
tracks  and  the  construction  of  the  overhead  (crossings  or  via- 
ducts hy  the  railroad  company  in  obedience  to  law  imposing 
that  duty  upon  the  oompany  was  not  a  part  of  the  proceedings 
for  the  change  of  grade  of  the  streets,  nor  within  the  jurisdio- 
tion  of  the  board  of  public  works  in  estimating  damages  for 
change  of  grade,  and  the  plaintiff's  demand  for  damages  grow- 
ing out  of  Uie  acts  of  the  railroad  company  in  attempting  to 
conform  to  that  law  was  not  brou^t  to  the  circuit  court  upcm 
appeal  from  the  board  of  public  works.  These  damages  relate 
to  a  different  matter,  claimed  by  a  different  ri^t,  to  be  as- 
serted before  a  different  tribunal.  Whether  the  plaintiff  has 
any  ri^t  of  aotitm  against  the  railway  company  on  account  of 
such  damagss,  or  whether  all  such  damages  were  compensated 
in  the  original  purchase  or  condemnation  by  the  railroad  oom- 
pany, it  is  not  necessary  or  proper  to  determine  in  this  pro- 
ceeding, to  which  the  railway  company  iB  not  and  cannot  be  a 
party.  It  is  sufficient  for  diis  case  that  all  damages  caused 
by  the  depression  of  the  railway  tracks  and  the  mere  construc- 
tion of  the  viaducts  were  not  within  the  jurisdiction  of  the 
board  of  public  works,  consequently  not  within  the  jurisdic- 
tion of  the  circuit  court  in  this  case  on  appeal  from  that  board. 
We  hold,  therefore: 

1.  There  was  no  error  in  excluding  consideration  of  plaint- 
ifiPs  damages  resulting  from  the  depression  of  the  railway 
tracks  generally,  including  the  loss  of  sidetrack,  spring,  etc. 

2.  There  was  no  error  in  exoludiug  damages  claimed  under 
ch.  376,  Lawfl  of  1901. 
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8.  There  was  no  error  in  tlie  form  oi  verdict.  On  tlie  con- 
trary the  ease  Beems  to  have  been  Tery  well  and  skilfully  anb- 
mitted.  The  ^rd  and  serenth  questions  were  unnecessarily 
submitted,  but  the  answerB  thereunto  disposed  of  these  ques- 
tions in  such  a  way  as  not  to  affect  the  correctness  of  the  final 
result 

On  the  other  hand,  bo  far  as  the  grade  of  the  street  was 
raised  in  front  of  plaintiff's  lots  or  any  part  thereof,  the  plaint- 
iff was  entitled  to  damagea  to  be  assessed  by  the  board  of  pub- 
lic works,  and,  they  failing,  by  ihe  circuit  court,  whether  its 
raise  wa«  aooompliahed  by  an  earth  filling  or  by  an  extension 
of  a  viaduct  in  front  of  such  lots.  Colclov^  v.  MilivauJeee, 
92  Wis.  X82,  65  N.  W.  1039.  The  circuit  court  was  therefore 
correct  in  su1»nitting  the  eleventh  and  twelfth  questions  to  the 
jury.  If  the  Inidge  on  Oakland  avenue  eictended  some  ap- 
predable  distance  over  the  boundary  of  the  railroad  ri^t  of 
way  at  the  acute  angle  formed  by  that  boundary  and  the  west 
boundary  line  of  Oakland  avenue  so  as  to  front  on  any  part  of 
lot  6  owned  by  the  plaintiff,  that  elevation  of  the  street  was 
properly  considered  by  the  court  as  a  raise  of  grade.  The 
board  of  public  woi^  mig^t  have  so  considered  it,  but  it  prob- 
ably erred  in  deciding  t^at  the  viaduct  terminated  at  a  point 
in  Oakland  avenue  which  left  no  part  of  lot  6  abutting  <xl  the 
viaduct.  There  was  evidence  to  sustain  the  answers  to  ques- 
tions 11  and  12.  The  finding  of  damages  from  this  cause,  as 
we  understand  the  case,  rests  upon  the  proposition  that  the 
grade  of  Oakland  av^iue  in  front  of  that  part  of  lot  6  owned 
by  the  plaintiff  was  raised  by  ordinance  and  that  the  viaduct 
extended  sufficiently  over  the  railroad  right  of  way  so  that  a 
small  part  of  it  was  in  the  street  in  front  of  that  portion  of  lot 
6  owned  by  the  plaintiff.  The  special  verdict  as  submitted 
did  not  contain  a  finding  relative  to  lot  1  separately.  The 
thirteenth  finding,  however,  is  to  the  effect  that  no  part  of  the 
plaintiff's  property  abutted  on  the  bridge  on  North  avenuet 
There  appears  to  be  evidence  to  support  this  finding.    A  small 
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part  of  lot  1  owned  fey  the  plaintiff  at  the  North  ayenne  line, 
if  any  such  part  was  owned,  mi^t  have  been  dug  away  in  the 
depression  of  the  tracks  or  used  for  plaintiff's  new  sidetrack. 
The  evidence  ia  not  sofficiently  clear  that  the  plaintiff  had  any 
boundary  of  lot  1  on  North  avenue  to  justify  a  reversal  apon 
thifl  ground.  The  plaintiff  did  not  request  a  special  question 
oovering  diia  point  or  relating  to  lot  1.  His  theory  appeared 
to  be  that  all  the  damage  from  the  raise  of  grade  on  both 
streets  should  he  thrown  together  and  all  his  property  consid- 
ered 8s  a  unit  or  single  lot  and  the  damages  assessed  accord- 
ingly. This  we  consider  erroneous  as  heretofore  stated,  and  the 
plaintiff  cannot  now  complain  of  Uie  omission  of  a  special  ques- 
tion relative  to  a  special  issue  of  this  kind  -where  be  made  no 
request  for  such  submission  and  the  submission  would  be  in- 
consistent witli  his  theoiy  of  Uie  case  as  he  presented  it  in  the 
court  below.  The  finding  of  the  jury  that  no  part  of  plaintr 
ifTa  properly  abutted  on  tiie  bridge  on  North  avenue  we  con- 
sider  supported  by  evidence.  This  bridge  on  North  avenue 
appears  to  extend  to  the  southwesterly  boundary  line  of  the 
ri^t  of  way.  Beginning  a  little  north  of  the  south  boundary 
of  Nortii  aveuae  there  is  perceptible  widening  of  the  excava- 
tion for  the  plaintiff's  new  sidetrack  which  the  jury  may  have 
found  cut  away  all  the  small  part  of  lot  1  remaining.  Assum- 
ing that  plaintiff  owns  some  of  the  land  under  this  sidetrack, 
that  land  cannot  be  said  to  be  damaged  by  the  change  of  grade. 
So  that  tiiere  would  be  no  prejudici&l  error  if  there  was  error. 
We  are  not  satisfied  that  this  finding  is  erroneous.  We  think 
the  instructions  of  the  trial  court  were  aubetantially  correot 
and  that  the  disposition  of  this  difficult  case  was  very  skilful 
and  that  no  prejudicial  error  ooourred  during  the  triah 

It  was  not  proper  to  find  separately  as  an  item  of  damages 
the  cost  of  restoration.  That  would  practically  entitle  the 
plaintiff  to  recover  without  the  offset  of  benefits.  It  is  the  net 
damage  caused  by  the  change  of  grade  that  the  plaintiff  is  en- 
titled to  recover,  and  while  the  cost  of  restoration  is  a  factor 
Voj.  149-25 
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in  the  esUmation  of  sucli  damages  tlie  final  award  is  the  depre- 
ciation in  value,  if  any,  of  the  abutting  lot  or  parcel  caused  by 
the  change  of  grade. 

We  do  not  consider  the  verdict  against  the  weight  of  eri- 
dence.  There  are  some  very  extravagant  claims  put  forth  bj 
witnesses  in  these  change  of  grade  cases,  and  Hie  jury  are  not 
bound  hy  the  opinions  or  arguments  of  experts,  no  matter  how 
plausible  they  may  be,  when  there  is  evidence  to  the  contrary. 
There  is  such  evidence  here.  We  find  no  prejudicial  errors  in 
the  admission  or  exclusion  of  evidence  when  the  oontroversy 
before  the  court  is  properly  adjusted  to  the  statutes  and  rules 
of  law  governing  such  controversies. 

We  find  no  reversible  error  in  the  instructicois.  They  seem 
to  be  appropriate  to  the  theory  of  the  case  entertained  by  the 
learned  circuit  judge,  which  in  our  opinion  is  the  correct 
theory.  We  do  not  regard  the  verdict  as  perverse  or  even  as 
opposed  to  the  weight  of  evidence.  Much  of  the  high  esti- 
mates of  damages  seemB  to  be  based  upon  unwarranted  prem- 
ises,  such  as  water  collecting  and  Btandiug  upon  the  plaintiffs 
grounds  situate  alongside  a  nineteen-foot  depression  and  con- 
nected with  city  aewers ;  the  cost  of  raising  buildings  and  mak- 
ing new  foundations,  and  o<her  bases  which  seem  to  us  rather 
fanciful  and  ingeoious  than  sound. 

When  all  is  said  the  case  amounts  to  this:  Across  the  rail- 
road right  of  way  and  upon  Oakland  avenue  there  was  a  change 
of  grade  not  to  exceed  thfee  and  one-half  feet  at  the  highest 
point  and  diminishing  to  zero  within  the  distance  of  about  one 
side  of  a  city  square.  A  small  fraction  of  this  was  in  front  of 
a  email  fraction  of  lot  6.  The  contact,  if  there  was  such,  was 
slight,  and  lot  6  was  not  accessible  from  Oakland  avenue  at 
any  time  except  over  the  railroad's  ri^t  of  way  or  by  hug^ng 
closely  the  west  boundary  of  Oakland  avenue  in  the  triangle 
formed  by  such  west  boundary  and  the  southwesterly  bound- 
ary of  the  right  of  way.  Surely  the  change  of  grade  wrouj^t 
no  very  serious  damage  under  such  circumstances.  On  North 
avenue  there  was  a  raise  of  three  feet  at  the  highest  point  and 
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sloping  back  to  Bartlett  street,  where  it  reached  zero.  The 
actual  raise  was  even  less  than  this.  The  access  from  Bartlett 
street  was  unaffected.  The  principal  damages  to  the  plaintiff 
ariso  from  the  depression  of  the  railroad  tracks.  Some  filling 
of  the  alky  was  no  doubt  necessary  to  restore  the  former  coa- 
Tenient  connection  with  N^orth  avenue.  The  amount  awarded 
by  the  jury  for  this  tends  to  impress  us  with  the  good  sense  of 
the  jury.  Other  damage  claims  seem  to  be  such  that  the  jury 
mi^t  upon  the  evideace  reject  them.  On  the  whole  we  arc 
unable  to  say  that  either  the  court  or  jury  erred  in  the  disposi- 
tion made  of  these  appeals.  It  follows  that  the  judgment  of 
the  circuit  court  should  be  affirmed. 
By  the  Court, — Judgment  afibmed. 

On  June  4,  1912,  the  mandate  was  amended  by  adding  a 
direction  as  to  costs  in  this  court  to  the  effect  that  "no  coats 
shall  be  recovered  by  either  party,  but  the  fees  of  the  clerk  of 
ibis  oourt  shall  be  taxed,  and  paid  by  the  city." 


Wabhbubit,  Respondent,  vs.  Rieueb  and  another,  imp.,  Ap- 
pellants. 

Apra  i— April  tS.  1911. 

VefrotlaUs  instrument*.-  Solder  in  ive  courte:  Time  of  esecvtionr 
Special  verdict:  Immaterial  ftnains:  Omilted  facts:  Fre»umptio». 

The  evidence  being  Bnfflclent  to  aupport  a  flndtng  tbat  plalntUt 
wBfl  a  bolder  In  dne  course  of  the  promtesorr  note  In  suit, 
and  there  being  a  presumption  in  support  ot  the  Judgment 
(under  sec.  ZSMm,  Stats.:  Laws  ot  1907,  cb.  346)  that  the  trial 
court  Bo  tound.  It  Is  Imnmterial  that,  contrary  to  plalntUTs 
testlmonir  that  the  person  from  whom  be  purchased  tbe  note 
bad  purchased  It  trom  the  payee  two  days  before  tbe  day  It 
bore  date,  tbe  Jury  found.  In  answer  to  tbe  only  question  snb- 
mltted  to  them,  tbat  tbe  note  was  not  executed  until  tba  dajr 
ot  Ite  date. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  F.  C.  Esohwbilee,  Circuit  Judge.    Affirmed. 

The  defendante  Riemer  and  Sullivan  made  and  delivered  to 
the  defendant  Somers  their  joint  promissory  note  dated  May 
30,  1907,  for  $200  with  interest,  payable  on  or  before  Octo- 
ber 1,  1907.  Somers  sold  the  note  to  one  Allerton,  who  in 
turn  sold  it  to  the  plaintiff.  At  maturity  the  defendants  Vfr- 
fused  payment,  and  plaintiff  brou^t  this  action  to  recover 
thereon.  The  defendants  Riemer  and  Svllivan  answered 
jointly,  alle^g  that  the  note  was  given  to  Somers  for  certain 
shares  of  mining  stock  which  he  agreed  to  deliver  within 
thirty  days  from  May  30,  1907 ;  that  said  stock  had  never 
been  delivered,  and  that  the  note  waa  without  consideration, 
and  that  plaintiff  purchased  it  with  due  notice  that  no  consid- 
eration had  been  given  therefor.  On  the  trial  plaintiff  testi- 
fied that  he  first  saw  the  note  on  May  27,  1907,  and  that  it 
was  purchased  by  Allerton  on  May  28,  1907,  and  afterwards 
and  before  it  became  due  was  purchased  by  plaintiff.  Testi- 
mony was  introduced  by  the  defendants  Riemer  and  Sullivan 
to  the  effect  that  the  note  wag  not  executed  by  them  until  May 
SO,  1907,  Uie  day  on  which  it  was  dated.  The  single  question 
as  to  whether  or  not  the  note  in  suit  was  signed  by  the  defend- 
ants Riemer  and  SvUivan  and  delivered  to  Somers  at  any 
time  prior  to  May  30,  1907,  was  submitted  to  the  jury,  which 
question  they  answered  in  the  n^ative.  Judgment  was  en- 
tered in  favor  of  the  plaintiff  and  against  the  defendants  Rio- 
mer  and  Sullivan,  and  from  such  judgment  this  appeal  is 
taken. 

The  cause  was  submitted  for  the  appellants  on  the  brief  of 
CuWt9  £  Mock,  and  for  the  respondent  on  that  a£  Marehuiz 
£  Hoffman. 

Babnes,  J.  The  question  propounded  to  tlie  jury  was  imr 
material,  and  the  trial  court  must  have  so  found,  because  it 
was  answered  in  favor  of  the  contention  of  the  defendants 
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while  judgment  went  for  the  plaintiff.  Def^idante  made  no 
request  that  anj  other  issue  be  submitted  to  the  jury;  so  if 
there  were  any  other  issuable  fact  or  facts  in  controversj,  we 
must,  under  the  Btatnte,  presume  a  finding  thereon  in  plaint- 
ifFs  favor,  provided  there  is  sufficient  evidence  in  the  record 
to  support  such  &  finding.  The  note  was  regular  on  its  face 
and  negotiable  in  form.  The  plaintiff  testified  that  one  Al- 
lerton  purchased  it  before  maturity,  and  in  fact  two  days  be- 
fore the  day  it  bore  date,  for  a  full  and  fair  consideration,  and 
that  plaintiff  in  turn  purchased  it  from  Allerton  before  due, 
for  its  face  value,  in  good  faith,  without  notice  of  any  infirmity 
therein.  Plaintiff  also  testified  to  other  facts  tending  to  show 
that  he  was  a  holder  in  due  course  under  our  negotiable  in- 
strument law,  sec.  1676 — 22,  Stats.  (Supp.  1906:  Laws  of 
1899,  ch.  356).  There  was  no  evidence  offered  to  the  con- 
trary, except  that  of  the  defendants  Riemer  and  SuUivan 
to  the  effect  that  the  note  was  not  executed  until  the  day  it 
bore  date.  The  evidence  of  plaintiff  in  reference  to  his  pur- 
chase of  the  note  is  uncontradicted.  Hie  evidence  as  to  when 
Allerton  purchased  the  note  is  impeached  by  the  verdict  of 
the  jury.  But  the  trial  court  might  very  well  conclude  that 
plaintiff  was  mistaken  as  to  the  date  of  the  Allerton  purchase 
and  that  the  reet  of  bis  evidence  waa  true  on  all  the  essential 
points  in  the  oase,  and  if  so  such  evidence  was  ample  to  sup- 
port a  finding  by  the  court  that  plaintiff  became  a  bona  fide 
purchaser  of  the  note  in  due  course  ci  bueinese  for  a  valuable 
consideration  before  maturity.  This  being  so,  the  judgment 
should  be  afGnned. 

By  the  Court. — Judgment  affirmed. 
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XuBATH,  Administrator,  Bespondcxtt,  tb.  Qovs  Adiouobils 
Compart,  Appellant. 

AprH  i— April  M,  191B. 

New  trial:  CoTtatnustive  denial;  When  deemed  on  exerciie  of  diicro- 
titm:  Appeal:  Bevertal:  Directing  new  trial. 

1.  The  constnictlTe  denial  of  a  motion  tor  a  new  trial,  under  tec. 

28TS.  Stats.  (Supp.  1906:  Lawa  of  1901,  cIl  100),  wUl  not  be 
treated  on  appeal  as  an  exercise  of  discretion  where,  aa  la 
this  case,  the  trial  court  after  the  term,  bellerlng  It  had  Juris- 
diction, by  an  order  granting  a  new  trial  ejcpressed  the  oplnloa 
that  Justice  had  not  b«en  done. 

2.  Under  such  clrcumBtances,  If  the  facta  Bustaln  the  trial  court's 

opinion  that  Justice  has  not  been  done,  the  Judgment  should 
be  rereraed  and  the  cause  remanded  for  a  new  trlaL 

AppsAii  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  J.  C.  Lnowio,  Circuit  Judge.    Bevereed. 

Action  hj  the  adxoinistrator  of  the  eBtate  of  Mathias  Ku- 
rath,  deceased,  to  recover  damages  sustained  by  the  parents  on 
account  of  the  death  of  their  minor  son,  aged  fifteen  and  one- 
half  years.  The  complaint  alleges  that  on  the  27th  day  of 
September,  1908,  Trhile  said  Mathias  Knrath,  in  the  exercise 
of  due  care,  was  crossing  Broadway  street  at  the  intersection 
of  Ogden  avenue,  in  Milwaukee,  he  was  negli^ntly  run  over 
and  killed  by  one  William  Oaston,  who  was  at  the  time  of  the 
accident  a  servant  in  the  employ  of  the  defendant  and  acting 
within  the  scope  of  his  authority  as  such  servant  It  further 
alleges  that  the  deceased  was  a  bright  and  intelligent  boy,  a 
student  in  the  Seventh  district  sdiool  and  in  a  school  of  fine 
arte  in  the  city  of  Milwaukee  and  that  he  gave  promise  of  a 
brilliant  future  as  an  art  student;  that  he  resided  with  his 
parente,  both  of  whom  survive  him,  are  aged,  and  will  soon  be 
unable  to  properly  support  themselves;  that  they  have  hereto- 
fore received  the  earnings  of  said  Mathias  Kurath  and  were 
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in  part  dependent  apon  his  eRnuiigB  for  their  support;  and 
that  hy  reason  o£  the  n^ligenoe  of  the  defendant  the  parents 
■of  said  Mathiaa  Kuratii  have  su5ered  damages  in  the  sum  of 
«10,000. 

The  answer  was  a  general  denial  as  to  the  material  allega- 
tions of  the  complaint 

The  jury  found  (1)  that  Mathiaa  Eurath  was  injured 
vhile  crossing  Broadway  at  the  intersection  of  Ogden  avenue 
■on  the  morning  of  September  27,  1908,  by  being  struck  by  an 
automobile  driven  by  one  William  Qaaton,  from  which  in- 
juries said  Matiiias  Kurath  died;  (2)  that  William  Oaston, 
when  he  was  about  to  turn  into  Eroadway  from  (^dcn  ave- 
nue, and  at  the  time  of  the  accident,  ran  the  automobile  in 
■question  at  an  unreasonably  fast  rate  of  speed;  (3)  that  said 
unreasonably  fast  rate  of  speed  was  the  proximate  cause  of 
the  injury;  (4)  that  no  want  of  ordinary  care  on  the  part  of 
Mathias  Eur&th  contributed  to  the  injury;  (5)  that  William 
Qaston  at  the  time  of  the  accident  was  still  in  the  employ  of 
the  defendant;  (6)  that  William  Gaston  was  charged  by  the 
■defendant  with  the  duty  of  selling  gasoline  while  he  was  in 
■defendant's  garage  and  collecting  the  proceeds  of  such  sales; 
■(7)  that  on  the  morning  tn  question  WiUiam  Gaston  did  sell 
some  gasoline  to  a  stranger;  (8)  that  William  Gaston  forgot 
to  collect  the  amount  due  from  said  stranger  for  said  gasoline 
upon  the  deliveiy  thereof;  (9)  that  William  Gaston,  after 
said  stranger  left  the  garage,  took  the  automobile  in  question 
and  drove  with  it  out  on  the  streeta  for  the  purpose  of  finding 
and  collecting  from  said  stranger  the  amount  due  for  the  gaso- 
line; (10)  that  the  defendant  company  allowed  William  Gas- 
ton, while  in  its  employ,  to  run  or  operate  an  automobile ; 
(11)  tiiat  the  parents  of  said  Mathiaa  Kurath  sustained  dam- 
ages in  the  sum  of  $1,750,  resulting  from  the  death  of  their 
son. 

The  defendant  moved  on  the  minutes  of  the  judge  to  set 
aside  the  verdict  and  for  a  new  triaL    The  motion  was  heard 
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hj  the  court  and  taken  iioder  advisement  It  was  not,  how- 
ever, act«d  upon  by  the  court  daring  the  term,  nor  was  it  con- 
tinued. At  the  following  term  the  court  rendered  a  decision. 
setting  aside  the  verdict  and  granting  a  new  trial,  from  which 
order  the  plaintiff  appealed,  This  court  held  on  such  appeal 
that  pursuant  to  sec  2S78,  Stats.,  as  amended  (Supp.  1906 1 
Laws  of  1901,  ch.  100),  the  motion  was  conatructively  ovei^ 
ruled  hj  the  failure  of  the  trial  court  to  act  thereon  during  the 
term,  and  that  the  trial  court  had  no  jurisdiction  to  act  upon, 
it  at  the  subsequent  term.  See  Kvrath  v.  Owe  A.  Co.  144 
Wis.  480,  129  N.  W.  619.  After  the  remiiliivT  from  this- 
court  reached  the  trial  court,  it  sou^t  to  amend  the  record 
by  showing  a  waiver  of  the  requirement  that  the  motion  be- 
decided  within  the  term.  This  court  held  that  the  record 
could  not  be  so  amended  by  the  trial  court  See  Siaie  ex  reL. 
Kuraih  v.  Ludwig,  146  Wis.  385,  132  N.  W.  130.  Upon  the- 
first  appeal  the  order  was  reversed  and  the  cause  remanded 
for  further  proceedings  according  to  law.  Subsequently  the- 
trial  court  entered  judgment  upon  the  special  verdict  in  favor 
of  the  plaintiff.  This  is  an  appeal  by  the  defendant  from  such 
judgment. 

For  tiie  appellant  the  cause  was  submitted  on  the  brief  of 
CarroU  &  CarroU. 

Charles  E.  MamrneraUy,  for  the  respondent 

Viif  JB,  J.  It  will  be  seen  from  the  forcing  statement 
at  facts  that  no  appeal  was  taken  from  the  constructive  denial 
of  defendant's  motion  for  a  new  trial  The  appeal  from  tho- 
judgment  necessarily  involves  the  merits  of  that  deniaL  BUr 
Ungion  v.  Eastern  Wis.  B.  t£  L.  Co.  137  Wis.  416,  417,  llfr 
N.  W.  127.  If  that  constructive  denial  were  the  only  action 
taken  in  the  matter  by  the  trial  court  on  the  motion  we  should 
have  to  deem  it  the  exercise  of  its  discretion  adversely  to  the- 
defendant  Koch  v.  Wis.  P.  G.  Co.  146  Wis.  267, 131  N.  W. 
404.    Sut  the  trial  court  after  the  term,  bdieving  it  had  jn- 
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risdiction,  expressed  its  views  upon  the  merits  of  the  case  by 
granting  a  new  tri&L  Though  the  action  then  taken  by  it 
was  void  for  want  of  juriediotioD,  the  expression  of  its  opin- 
ion upon  the  merits  must  now  be  deemed  relevant  upon  the 
question  as  to  the  correctness  of  the  constructive  denial  of  the 
motion.  The  trial  court  by  granting  the  motion  after  the 
term  clearly  indicated  that  the  constructive  denial  was  a  mis* 
take,  and  a  result  not  in  accord  with  its  views  upon  the  merits. 
This  construction  of  the  trial  court's  attitude  towards  die  caw 
is  emphasised  by  its  att^npt,  made  in  good  faith,  to  bo  amend 
its  record  as  to  enable  it  to  grant  the  motion.  Such  attonpt 
was  unsuooeseful.  See  State  ex  rel.  Ewath  v.  Lvdvng,  144 
Wis.  386,  132  N.  W.  130.  Tbat  fact,  however,  does  not 
minimize  the  trial  court's  lack  of  belief  in  the  merits  of  plaint- 
iff's case. 

In  WtZson  v.  Chippewa  Valley  E.  R.  Co.  135  Wis.  18, 114 
N.  W.  462,  116  N.  W.  330,  the  trial  court  erroneously  was 
of  the  opinion  tbat  it  had  no  power  to  grant  a  new  trial,  and 
stated  that  if  it  had  a  new  trial  would  be  granted.  This  court 
said: 

"For  this  error  the  judgment  must  be  reversed,  and  as  the 
trial  court  has  indicated  his  view  of  the  matter  and  what  he 
would  have  done  had  he  not  been,  as  he  supposed,  constrained 
by  the  decision  of  this  court  to  the  oontraiy,  the  cause  must  be 
remanded  for  a  new  trial." 

The  presoit  cane  presents  a  sitiuition  where  the  trial  court 
has  by  an  order  granting  a  new  trial  expressed  the  opinion 
that  justice  has  not  been  done.  True,  such  expreosion  was 
made  at  a  time  when  it  was  powerless  to  remedy  the  miscar- 
riage of  justice  owing  to  its  having  allowed  the  term  to  elapse 
without  acting  upon  the  motion,  either  through  fo^tfulness 
or  through  an  erroneous,  or  perhaps  correct,  impression  that 
the  parties  waived  the  necessity  of  the  motion  being  decided 
during  the  term.  Under  such  circumstances,  if  the  facts  in 
the  case  sustain  the  trial  court's  view  that  justice  has  not  been 


;ti  by  Google 


394         SUPREME  COURT  OF  WISCONSIN.     [Apb. 
Pope  Metala  Co.  t.  Badek,  149  Wia.  894. 

dose,  the  judgment  should  be  reversed  and  the  cause  re- 
manded for  a  new  trial.  To  do  otherwise  would  he  to  make 
an  innocent  party  suffer  through  the  forgetfulness  or  mia- 
understanding  of  the  trial  court,  or  perhaps  owing  to  the  fact 
that  a  correct  understanding  did  not  appear  upon  the  record, 

A  careful  perusal  of  the  evidence  convinces  us,  aa  it  did  the 
trial  court,  that  Gaaton'a  testimony  is  not  only  incredible  in 
itself,  but  is  so  contradicted  by  other  credible  evidence  that 
no  verdict  ought  to  be  permitted  to  rest  upon  it  Without  it, 
plaintiff's  case  entirely  falls.  It  would  not  add  to  tlie  value 
of  this  opinion  to  state  his  testimony  in  detail  and  point  out 
the  many  incredible  and  contradicted  parts  thereof. 

By  the  Court. — Judgment  reversed,  and  cauae  r^nanded 
for  a  new  trial 


Pops  Mbtaui  Colipaitt,  Respondent,  va.  Sadse  and  another. 
Appellants. 

April  s—A-prU  S9,  iSlt. 

Baltt:  Broken:  BougM  and  told  notes;  Statute  of  frauds:  Authorlttr 
of  broken:  ilddin^r  tpeciflcations:  Custom:  Ratification:  Breach 
of  contract:  Damaget;  Duty  to  mtnimiae:  place  of  delivery.* 
World  morket. 

1.  Bought  and  sold  notee,  atgned  by  brokers  who  are  agents  for 

both  buyer  and  seller  and  containing  the  terms  ot  sale,  satisfy 
the  statute  of  frauds  and  constitute  a  binding  contract. 

2.  Broken  acting  tor  both  parties  to  a  sale  ot  copper  were  anthor- 

lied  to  Insert  In  the  contract  speclflcations  as  to  the  particular 
brand  and  shape,  where  the  insertion  of  such  provisions  by 
the  broker  was  usual  and  customary  In  the  trade. 

3.  Where,  In  such  a  case,  the  aeller,  upon  rocelvlng   from  the 

brokers  a  telegram  stating  the  terms  ot  the  sale,  wired  to  a 
third  person  to  deliver  the  copper,  and  alao  wired  to  the 
brokers  that  he  had  done  so,  he  thereby  ratified  the  sale  upon 
the  terms  stated. 
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4.  Am  a.  general  mle.  In  actions  tor  breach  of  executory  contracts 
ot  sale  tbe  damages  are  the  difference  between  the  contract 
price  and  the  market  price  at  the  time  and  place  fixed  bj  the 
contract  tor  delivery,  with  tnt«rest  trom  the  time  of  the  breach. 

6.  Upon  braach  of  a  contract  for  sale  of  copper  t«  be  dellTered  at 
a  recognized  world  market,  the  principle  that  the  buyer  is 
bonnd  to  exercise  reasonable  diligence  to  minimize  the  dam- 
ages did  not  necessarily  and  as  matter  of  law  require  him  to 
accept  delivery,  with  an  equalization  of  fretsht,  at  another 
place  at  which  there  was  no  recognized  market 

Afpoai.  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  OsBEB  T.  Wiluaub,  Circuit  Judge.    Affirmed. 

This  is  an  action  to  recover  damages  for  breach  of  a  con- 
tract of  sale  of  100  tons  of  copper.  The  pIainti£F  is  a  corpo- 
ration doing  buainess  in  New  York  City.  The  defendants  are 
partners  doing  business  in  Milwaukee,  and  both  parties  deal 
in  metals.  C.  S.  Trench  &  Co.  are  brokers  in  metals  in  the 
city  of  New  York. 

On  March  17,  1909,  the  defendants  inquired  by  telegraph 
of  Trench  &  Co.  whether  they  could  sell  for  tiiem  ten  ears  of 
copper,  late  delivery  March  and  April,  to  which  inquiry 
Trench  &  Co.  replied  with  a  qualified  affirmative.  On  the  fol- 
lowing day  the  defendants  telegraphed  Trench  &  Co.  as  fol- 
lows: 

"Sold  April  copper.  Can  ofEer  100  tons  March  twelve  f  or^ 
one-half  Houghton,  no  commission,  acceptance  noon  tomor- 
row." 

On  the  same  day,  on  receipt  of  this  telegram.  Trench  &  Co. 
sold  to  the  plaintiff  100  tons  of  copper  at  iJie  price  named,  and 
on  the  following  day  issued  duplicate  notes  of  sale  in  the  fol- 
lowing form : 

"Buyers  Copy  (Sellers  in  duplicat*) 

"March  19,  1909. 
"J.  Sadek  &  Son,  Milwaukee,  Wis.,  agree  to  sell  and  Pope 
Metals  Co.,  New' York,  N.  Y.,  agree  to  buy  one  hundred 
(100)  tons,  of  two  thousand  pounds  each.  Prime  Lake  Cop- 
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per,  non-arBeuical  brand,  for  deliverj  at  sellers  option  during 
the  month  of  March,  1909,  and  at  buyers  option  to  take  delir- 
ery,  free  on  board  cars  or  on  dock  for  water  transportation  via 
the  Lakes  at  Houghton,  Mich.,  at  the  price  of  twelve  and 
fort;  and  coie-half  hundredths  (12.40^)  centfi  per  pound. 
Copper  to  be  delivered  in  the  shape  of  cakes  and  /  or  wire  bars 
and  /  or  ingots  and  /  or  ingot  bars,  according  to  buyer's  speci- 
fication. 

"Terms:  Cash  on  delivery  of  documents  ^ving  them  title 
to  the  Copper. 

"OP  C.  S.  Tbbroh  &  Co., 

"C.  J.  Trench. 

"Accepted  , 


"(Sellers  Signature) 

"(Buyers  in  duplicate)" 

On  the  ISth  of  March,  immediately  after  the  sale,  Trench 
&  Co.  telegraphed  the  defendants  as  follows : 

"Sold  hundred  tons  March  Prime  lake,  buyers  apecifica- 
tions  aa  to  shapes,  twelve  forty  and  one-half  Houghton,  Mick., 
advise  parties  from  whom  you  are  receiving  to  deliver  to 
Pope  Metala  Company  and  wire  oa  by  whom  such  delivery 
will  be  mad&    Answer  quick." 

One  of  the  broker's  sale  notes  was  sent  to  tlie  plaintiff  and 
one  to  defendants.  Plaintiff  signed  its  note,  returned  it  to 
Trench  &  Co.,  who  sent  it  to  the  defendants.  The  note  sent  to 
the  defendants  was  retained  by  them  until  the  trial.  It  ap- 
pears that  the  defendants  did  not  actually  have  the  copper  at 
Houghton,  but  had  a  contract  with  the  New  York  Metal  Sell- 
ing Company  to  deliver  100  tons  of  copper  at  Milwaukee,  and 
they  assumed  that  their  vendor  would  by  their  direction  make 
delivery  at  Houston.  They  therefore,  on  reeeipt  of  Trendi 
&  Co.'8  tel^am  of  March  18tb,  wired  the  Metal  Selling  Ctnn- 
pany  to  deliver  the  100  toaa  of  ot^per  to  the  plaintiff  at 
Houghton,  and  also  wired  Trench  &  Co.  aa  follows: 

"Wired  New  York  Metal  Sellings  delivery  one  hundred  ton 
March  copper." 
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On  Mareh  19th  Trench  &  Ca  wrote  the  defendants  aa  fol- 
lows: 

"Enclosed  we  beg  to  hand  you  contract  covering  the  100 
tona  of  Lake  Copper  sold  for  your  account  yesterday.  Will 
you  kindly  write  your  acceptance  an  same  and  return  to  us, 
and  we  will  forward  you  buyer's  aix^ptance  very  soon. 

"We  note  that  the  copper  will  be  delivered  by  the  Kew 
York  Metal  Selling  Co.,  and  trust  you  are  making  arrange- 
ments with  these  people  to  have  the  delivery  made  to  the  I'opo 
Metals  Co.,  in  accordance  with  the  sale. 

"Thanking  you  for  past  favors,  and  awaiting  your  further 
orders,  we  b^  to  remain,"  etc. 

The  Kew  York  Metal  Selling  Company  declined  to  make 
delivery  of  the  100  tona  of  copper  to  the  plaintiff  at  Houston, 
and  in  fact  made  actual  delivery  of  the  same  to  the  defendanti 
at  Milwaukee,  according  to  their  contract.  The  defendants, 
being  unable  to  make  delivery  at  Houghton,  offered  to  deliver 
the  same  at  Milwaukee  and  equalize  the  freight  between  Mil- 
waukee and  Buffalo.  The  f rei^t  from  Milwaukee  to  Buffalo 
was  four  cents  per  hundred  pounds  greater  than  from  Hough* 
ton  to  Buffalo.  It  had  been  stated  by  the  plaintiff  in  one  of 
its  letters  that  it  desired  the  copper  in  barrels  at  Houghton 
"for  forwarding  by  steamer  to  New  York  via  Buffalo."  The 
plaintiff  declined  to  accept  the  defendants'  offer,  and  insisted 
on  delivery  at  Houghton  according  to  the  contract.  Such  de- 
livery being  finally  refused  by  the  defendants  on  April  6th, 
the  plaintiff,  after  notice  to  the  defendants,  purchased  100 
tons  of  copper  at  Houston  at  the  lowest  market  price,  vis. 
$12.75,  which  amounted  to  $690  more  than  the  contract  price. 

The  trial  court  held  tiiat  the  contract  was  a  valid  contract) 
and  that  the  only  question  was  aa  to  the  amount  of  damages. 
This  question  being  submitted  to  the  jury,  a  verdict  for  $690 
damages  wag  returned  and  judgment  was  rendered  for  thfl 
plaintiff  thereon,  from  which  the  defendants  appeal. 

B.  F.  Baltzatein,  for  the  appellanta. 


by  G  coy  I 


398         SUPREME  COUET  OF  WISCONSIN.     [Ape. 

Pope  Metalfl  Co.  T.  Sadek,  149  Wis.  3IM. 

For  the  respondent  there  was  a  brief  by  Bloodgood,  Kemper 
<&  Bloodgood,  attorneys,  and  Jackson  B.  Kemper,  of  counael, 
and  oral  argument  by  Jackson  B.  Kemper. 

WiNsLOW,  C.  J.  The  trial  court  was  right  in  holding  that 
there  was  a  binding  contract  shown  as  matter  of  law.  The 
brokers  were  the  agents  of  both  parties,  and  the  bou^t  and 
sold  notes  signed  by  them  and  containing  the  terms  of  the  con- 
tract satisfied  the  statute  of  frauds.  Bibb  v.  Allen,  149  U.  S. 
481,  13  Sup.  CL  950;  Newberry  v.  Wail,  84  N.  Y.  576;  20 
Cye.  256. 

It  is  said,  however,  that  the  brokers  were  not  authorized  to 
insert  in  the  contract  specifications  as  to  the  particular  brand 
or  shape  of  the  copper.  All  the  evidence  bearing  on  the  sub- 
ject tends  to  show  that  the  insertion  of  such  provisions  by  the 
broker  is  usual  and .  customary  in  the  trade,  but  were  this 
otherwise  it  is  very  clear  that  the  contract  was  expressly  rati- 
fied and  approved  by  the  defendants'  tel^am  of  March  18th 
to  Trench  &  Co.,  and  by  their  telegram  of  the  same  date  to 
the  Kew  York  Metal  Selling  Company,  instructing  them  to 
make  delivery  of  the  100  tons  of  copper  to  the  plaintiffs  in 
accordance  with  the  broker's  contract 

The  only  question  in  the  case,  therefore,  was  the  questicm 
of  the  amount  of  the  damages.  It  cannot  be  denied  that  as  a 
general  rule,  in  actions  for  breach  of  executory  contracts  of 
sale,  the  damages  are  the  difference  between  the  contract  price 
and  the  market  price  at  the  time  and  place  fixed  by  the  con- 
tract for  delivery,  with  interest  from  the  time  of  the  breach. 
Vogt  V.  Schienebeck,  122  Wis.  491, 100  N.  W.  820 ;  Southern 
F.  &  Q.  Co.  V.  McOeehan,  144  Wis.  130,  128  N.  W.  879. 

The  appellants  invoke  the  well  established  principle  that  it 
is  the  duty  of  the  plaintiff,  in  case  of  a  breach  of  contract,  to 
exercise  reasonable  diligence  to  minimize  the  damages,  and 
argue  that,  as  it  appears  that  it  gave  directions  to  the  effect 
that  the  copper  was  to  be  delivered  at  the  docks  in  Houghton 
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ready  to  be  forwarded  bj  steamer  to  Buffalo,  it  was  plaiotiff's 
duty  to  accept  it  at  the  docks  in  Milwaukee  ready  for  for- 
warding b;  steamer  to  Buffalo,  provided  that  the  defendants 
equalized  the  difference  in  freight,  amounting  to  $80,  which 
they  offered  to  do. 

The  court  ia  of  the  opinion  that  It  cannot  be  said  as  matter 
of  law  that  the  plaintiff  was  bound  to  accept  delivery  at  Mil- 
waukee with  an  equalization  of  freight  This  was  not  an 
isolated  purchase  of  certain  articles  of  merchandise  to  be  de- 
livered at  Buffalo,  and  which  might  just  as  well  be  shipped 
from  Milwaukee  as  from  Houghton ;  but  it  was,  on  the  other 
hand,  a  transaction  in  the  market  of  the  world,  where  it  is 
well  known  that  certificates  and  bills  of  lading  are  generally 
used  to  discharge  contracts,  and  that  the  ri^t  to  call  for  de- 
livery of  a  staple  commodity  at  a  recognized  world  market  is 
generally  of  much  greater  value  tlian  the  right  to  call  for  de- 
livery at  a  place  where  there  is  no  recc^nized  market 

The  jury  in  the  present  case  found,  under  instructions 
which  are  not  complained  of,  that  the  plaintiff's  damage  was 
$690,  and  we  cannot  say  that  the  finding  is  erroneous. 

By  the  CouH.~-Judgment  affirmed. 


Obisvou>,  Appellant,  va.  Caup,  Bespondent. 

Avril  5-~Apra  a,  WIS. 

Mimlci^l  corporation»:  Injury  cautei  by  icy  tidevmlJe:  Duty  of 
city  and  of  lototoner:  Ordinance  requiring  loalkt  to  J>o  tanded, 
etc.:  Failure  to  obey:  Negligence:  Liability, 

1.  The  duty  of  a  cltr  u  to  keeping  Its  sidewalks  reasonablr  nf« 
for  public  travel  does  not,  generallr  ipeaking,  require  it  to 
obviate  danger  from  mere  Blipperlneas  produced  by  natural 
causes. 

t.  At  common  law  tbe  owner  or  occupant  of  a  lot  owea  no  dutr 
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to  protect  tnTQlers  from  duiger  ot  being  injured  by  the  ollp- 
pery  condition  o(  the  sidewalk. 

3.  A  city  ordinance  requiring,  under  penalty,  the  owners  or  occu- 

piuita  of  Iota  to  heep  ley  aldewalks  In  front  thereof  sprinkled 
with  asbea,  sawduat,  or  sand,  was  not  Intended  to  require  Bacb 
persons  to  aid  tbe  city  In  the  performance  of  a  duty  resting 
upon  It,  and  does  not.  In  case  ol  the  failure  of  such  an  owner 
or  occupant  to  comply  tberevltb,  render  him  liable,  on  tbe 
ground  ot  negligence,  to  a  person  Injured  by  reason  ot  tbe 
slippery  condition  ot  the  walk.  Bmith  v.  Jflltoaufces  B.  4  T. 
Exch.  91  Wis.  S60,  dietlngulshed. 

4.  Whether  failure  to  obey  a  statute  designed  to  conserre  human 

safety  Is  negligence  per  *e  depends  upon  the  presumed  leglslar 
tire  Intent. 

Afpeai.  from  &  judgment  of  the  circuit  court  for  Milwau- 
kee coiintj:  Obbbn  T.  Williams,  Circuit  Judge.    Affirmed. 

Action  for  a  personal  injur;,  January  25,  1910,  plaintiff, 
while  waUciog  on  a  sidewalk  in  front  of  premises  occupied  by 
defendant  in  the  city  of  Milwaukee,  stepped,  by  reason  of  the 
walk  being  covered  with  ice  and  there  being  no  sand,  ashes,  or 
other  material  thereon,  slipped,  and  was  injured.  There  then 
existed  in  the  city  of  Milwaukee  a  duly  adopted  ordinance 
requiring  every  person  oircimiatanced  as  defendant  was  to 
keep  the  walk  in  front  of  his  pr^nises  sprinkled  with  ashes, 
sawduat,  or  sand,  under  penalty  of  not  leas  than  $1  nor  more 
than  $5  and  $5  per  day  for  the  time  the  failure  to  obey  tbe 
ordinance  should  continue.  Defendant  so  failed  and  on  that 
account  plaintiff  claimed  be  waa  liable  to  her  for  her  injury. 
The  court  dismissed  the  case  upon  the  ground  that  the  ordi- 
nance did  not  impose  any  such  liability  on  defendant. 

For  the  appellant  there  was  a  brief  by  Rossiier  Lines,  at- 
torney, and  Lawrence  A,  Olwell,  of  counsel,  and  oral  argu- 
ment by  Mr.  Lines.  They  cited,  among  other  cases,  Smith  v. 
MHumiuJcee  B.  &  T.  Exeh.  91  Wis.  360,  64  N.  W.  1041 ; 
MwUerv.  Milwaukee  St.  B.  Co.  86  Wis.  340,  66  N.  W.  914; 
McCall  V.  Chamberlain,  13  Wia.  637. 
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For  the  respoodent  the  cause  vaa  submitted  aa  the  brief  of 
F,  A.  Oeiger. 

Mabbhail,  J.  The  duty  of  a  mmiicipality  aB  regards  keep- 
ing its  sidewalks  reasooably  safe  for  public  travel,  does  not, 
generallj  speakiog,  include  obviating  danger  to  tjuvelers  using 
such  velks  from  mere  slipperineBS  produced  hy  natural  causes. 
Cook  V.  MilwauJeee,  24  Wis.  270 ;  Salzer  v.  MiUvaukee,  97 
Wis.  471,  73  N.  W.  20.  So  the  purpose  of  the  ordinance  in 
question  was  not  to  require  the  owners  or  occupants  of  lots  to 
aid  the  caty  in  the  performance  of  its  dutj.  There  was  no 
common-law  du^  of  a  person  circumstanced  as  respondent 
was  to  protect  travelers  from^nger  of  being  injured  by  such 
slippery  oondition.  That  is  too  clear  for  argument  Where 
then  is  diere  any  le^timate  basis  for  the  daim  of  liability  1 

Appellant  seems  to  think  the  case  turns  on  the  validity  of 
the  ordinance  and  so  seeks  to  demonstrate  that  it  is  reasonable, 
and,  therefore,  valid.  It  may  well  be  conceded  that  the  ordi- 
nance is  valid ;  but  it  does  not,  in  terms,  attempt  to  create 
such  a  liability  as  is  sought  to  be  enforced,  even  if  such  lia- 
bili^  oould  be  so  created.  Does  a  mere  police  regulation  of 
the  nature  under  consideration, — one  requiring  the  occupant 
of  a  lot  to  do  something  the  city  is  not  liable  to  do  in  order  to 
render  its  sidewalks  reasonably  safe,  and  imposing  on  him  a 
penalty  in  favor  of  the  city  for  failure  to  comply  therewith, — 
manifest,  clearly,  a  purpose  to  render  a  person  guilty  of  such 
failure  also  liable  on  the  ground  of  negligence,  as  claimed  in 
this  case  f  If  any  such  liability  be  discoverable,  it  most  be 
found  in  the  intent  and  spirit  rather  than  in  literal  8^ib& 

That  such  an  ordinance  aa  the  one  in  question,  or  a  charter 
provision  of  similar  import,  does  not  contemplate  any  conse- 
quence to  the  wrongdoer  but  those  specifically  mentioned 
therein,  is  ruled  by  Bommers  v.  Marshfield,  90  Wis.  59,  62 
N.  W.  937;  SeUeek  v.  Tatlman,  93  Wis.  246,  67  N.  W.  86; 
Vol.  149-26 
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Hay  V.  Barahoo,  127  Wis.  1,  X05  N.  W.  654;  and  other  cases. 
•  Even  where  the  thing  required  c^  the  lotowner  is  essaitial  to. 
performance  of  a  municipal  duty,  the  mere  creation  of  a  dutj, 
as  in  this  ca8e>  and  failure  to  perform,  is  penalized,  it  has. 
uniformly  been  held,  as  the  cited  cases  show,  that  a  person 
who  has  received  a  perscmal  injury  by  reason  of  a  condition 
which  would  not  have  existed  but  for  such  failure,  cannot  re- 
cover compensation  from  such  owner,  because  no  such  purpose 
can  fairly  be  read  out  of  tlie  ordinance. 

In  Sommers  v.  Marshf^ld,  supra,  the  difficulty  involved 
here  was  a  vital  matter.  It  arose  under  an  express  charter 
provision,  making  it  the  duty  of  one,  circumstanced  as  re- 
spondent was,  "to  keep  all  sidewalks  around"  bis  premises 
"free  from  snow,  ice,  rubbish,  boxes,  barrels,  or  other  ob- 
structions interfering  with  persons  traveling  thereon,"  and  im- 
posing a  penalty  for  failure  to  perform  such  duty.  The  court 
held  that  such  requirement  did  not  create  a  duty  rendering 
such  owner  or  occupant  primarily  liable  for  an  injury  to  a 
traveler  caused  by  breath  of  sudi  duty, — that  in  an  action  for 
recovery  for  such  injury  such  person  was  not  even  a  proper 
party. 

In  the  above  cited  case,  this  court  is  in  harmony  with  au- 
thorities elsewhere.  Vandyke  v.  Cincinnati,  1  Disney,  532,  is 
cited,  commonly,  by  text-writers  as  giving  the  correct  rule.  It 
was  there  held  that  such  an  ordinance  as  that  in  question  can 
be  enforced  only  by  the  penalty  prescribed;  that  a  violation 
thereof  does  not  subject  the  guilty  party  to  a  civil  acUon  at  the 
suit  of  a  private  person. 

Counsel  rely  on  the  doctrine  t^at  failure  to  obey  a  statute 
designed  to  conserve  human  safety,  is  n^ligence  per  se. 
That  is  not  of  universal  application.  It  depends  upon  the  pre- 
sumed legislative  intent.  In  all  cases  where  the  doctrine  has 
been  applied  there  was  a  manifest  purpose  to  create  the  lia- 
bility or  make  a  rule  of  evidence  as  to  an  existing  duty.  Such 
was  the  case  in  Smith  v.  Milwaukee  B.  &  T.  Exch.  91  Wis. 
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300,  64  K.  W.  1041.  There  the  ordinance  dealt  with  a  aitu- 
Btion,  where,  b;  statute,  the  mimieipality  was  in  duty  boand 
to  keep  the  sidewalks  in  a  reasonably  safe  condition  for  public 
travel,  and  persons  doing  work  contemplated  (m.  premises  ad- 
jacent to  the  street,  were  in  duty  bonnd  to  conduct  their  oper- 
ations with  ordinary  care  for  the  safety  of  persons  lawfully 
using  the  walk.  The  ordinance  required  the  par^  responsi- 
ble for  the  work  on  adjacent  property  to  aid  the  city  in  per- 
forming its  duty  and  to  do  the  particular  thing  as  essential  to 
ordinary  care  on  his  part.  The  ordinance  did  not  create  any 
liability ;  that  existed  independently  of  any  le^slation..  All 
the  ordinance  did  was  to  regulate  the  performance  of  an  ex- 
isting duty.  Courts  hare  not  gone  so  f  sr  as  to  construe  any 
sucii  ordinance  as  that  in  question  as  creating  a  liability  such 
as  the  <Hie  claimed. 
By  the  Cemrt. — The  judgment  is  affirmed. 


Bbowit,  Respondent,  vs.  Cosvebb,  Appellant. 

April  S—AprU  25,  lOlB. 

Matter  anS  tervatt:  Infury  to  tervant  vnloading  veitel:  Utuafe 
working  place:  Change*  Incident  to  toorle:  Auumption  of  riak: 
Warning  of  danger. 

1.  The  work  of  onloading  frelKbt  from  a.  vessel  being  accompanied 
by  rleka  and  hazards  springing  Irom  the  constantly  changing 
and  shifting  conditions  which  arise  as  the  work  proceeds,  and 
It  being  Impossible  for  the  employer  to  heep  the  changing 
working*place  of  the  employees  engaged  in  socb  work  tree 
tram  tbe  hazards  and  dangers  Incident  thereto  and  created 
by  themselves,  such  employees  are  presumed  to  know  and 
assume  tbem  as  risks  of  the  employment. 

3.  So  Aeld,  where  an  employee  was  Injured  by  the  fall  of  a  pile 
of  sheet  steel  which  he  with  others  was  engaged  In  unloading 
from  the  deck  of  a  vessel,  the  situation  and  arrangement  of 
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tb«  pile,  lU  relation  to  the  working  place,  and  tbe  danger  ol 
Ita  falling  over  being  obvious  and  as  readily  comprehended  by 
the  employee  as  by  the  foreman  In  charge  of  the  work. 

'Appeai,  from  a  judgment  of  ihe  circuit  conrt  for  Milwau* 
kee  county:  W.  J.  Tueheb,  Circuit  Judge.    Reversed. 

Tliia  is  an  action  for  damages  for  personal  injuries  suffered 
hj  the  plaintiff  while  employed  by  the  defuidant  aa  a  laborer 
in  unloading  frei^t  from  the  package  freighter  Clarion  in 
the  Menomonee  river  canal  in  Milwaukee  harbor.  The  fall- 
ing over  of  a  pile  of  sheet  steel  piled  on  the  deck  of  the  boat 
caused  plaintiff's  injuries.  The  defendant  is  engaged  as  a 
contractor  in  the  business  of  loading  and  unloading  cargoes  at 
various  ports  on  the  Great  Lakes  from  boats  plying  between 
these  porta.  Previous  to  working  for  the  defendant  the  plaint- 
iff had  been  a  stoker  and  oiler  on  coal  and  ore  boats.  At  the 
time  he  was  injured,  December  2, 1909,  he  had  been  working 
for  the  defendant  for  about  three  months.  He  had  never 
handled  sheet  steel  before  the  time  of  the  accident. 

Two  piles  of  sheet  steel,  between  four  and  six  feet  hi^, 
consisting  of  sheets  twelve  or  thirteen  inches  wide  and  eight 
or  nine  feet  long,  had  been  placed  about  the  center  of  the  deck, 
parallel  with  the  length  of  the  boat.  One  end  of  the  piles  was 
right  at  the  gangway,  along  which  the  freight  was  being  ear- 
ned from  the  boat.  Several  carloads  of  bo^s  of  freight  sur- 
rounded these  piles  of  sheet  steel,  and  it  was  necessary  that 
some  of  this  be  removed  before  the  sheet  steel  could  be  reached. 
The  packages  along  the  sides  of  the  piles  of  steel  were  removed 
so  as  to  clear  the  piles  of  sheet  steel  and  to  make  a  place  for 
the  workmen  to  handle  the  sheet  steel.  One  of  the  piles  of 
sheet  steel  had  heea  almost  removed  from  the  boat  when  the 
foreman  for  the  defendant  ordered  the  plaintiff  to  go  to  the 
end  of  the  other  pile  of  sheet  steel  farthest  from  the  gang- 
way to  assist  in  removing  the  pile.  The  plaintiff,  standing 
at  the  side  and  near  one  end  of  the  piles  of  sheet  steel,  with 
the  assistance  of  another  worker  at  the  other  end,  wonld  ro- 
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move  one,  two,  or  tliree  Bheete  from  the  pile  and  place  theni 
upon  tlie  shoulder  of  a  third  workmao.  This  third  -workman 
would  oariy  the  sheets  from  the  boat.  Two  or  three  such 
loads  had  been  taken  from  the  pile  at  which  the  plaintiff 
■worked  when  the  pile  fell  over  toward  the  plaintiff.  He  teati- 
fied  that  he  oould  not  escape  because  of  the  boxes  piled  around 
the  place  in  which  he  was  working.  The  pile  fell  upon  him, 
injuring  one  of  his  legs  so  badly  that  it  was  neoessarj  to 
lemove  it.  The  accident  occurred  between  6  and  7  o'clock 
in  the  evening.  The  foreman  uiged  the  men,  and  particu- 
larly the  plaintiff,  to  hurry  the  unloading  so  that  the  boat 
might  be  reedy  to  depart  There  was  a  light  in  the  gang- 
way, which  lighted  the  end  of  the  pile  away  from  the  plaintiff. 
There  was  a  light  five  or  six  feet  back  of  the  place  where 
plaintiff  worked,  but  it  is  not  clear  tliat  the  li^t  from  it  fell 
upoif  the  pile  of  steel.  The  foreman  for  the  defendant  stood 
in  the  gangway  itear  that  end  of  the  pile  of  sheet  steel  away 
from  the  plaintiff. 

There  was  evidence  Hiat,  just  before  the  pile  fell  over,  a  tug 
pasaed  in  the  canal  and  ihat  the  boat  swayed  from  the  move- 
ment of  Uie  water  caused  by  the  passing  tug,  tiiat  the  gang 
plank  required  readjustment  after  the  tug  had  passed,  that  the 
removal  of  the  cargo  from  the  hold  of  the  boat  before  removal 
of  the  freight  from  the  deck  would  tend  to  make  a  boat  unsta- 
ble and  liable  to  rock  easily,  and  that  Uie  cargo  had  been  so 
taken  from  the  hold. 

The  jury  found  that  tlie  defendant  did  not  furnish  the 
plaintiff  a  reasonably  safe  place  in  which  to  work ;  that  the 
foreman  for  the  defendant  did  not  exercise  that  degree  of  cau- 
tion in  the  work  of  unloading  the  boat  for  the  protection  of 
the  plaintiff  which  ordinarily  careful  persons  exercise  under 
the  same  or  similar  circumstances ;  that  the  defendant  negli- 
gently failed  to  warn  the  plaintiff  of  any  danger  which  the 
defendant  in  the  exercise  of  ordinary  care  ought  to  have 
known ;  that  each  of  these  three  negligences  was  the  proximate 
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cause  of  the  plaintifPs  injuries ;  that  the  plaintiff  ou^t  not  in 
the  exercise  of  ordinaiy  care  to  hare  known  of  the  danger; 
tiiat  the  place  in  which  the  plaintiff  was  working  when  injured 
did  not  become  unsafe  from  causes  incident  to  and  commonl; 
occurring  in  the  employment  in  which  plaintiff  was  engaged ; 
and  that  the  plaintiff  was  not  guilty  of  contributory  negU- 
genca     The  damages  were  fixed  at  $10,000. 

The  court  gare  the  plaintiff  the  option  to  remit  $2,000  from 
the  damages  awarded  or  to  submit  to  a  new  trial.  Plaintiff 
elected  to  take  judgment  for  $8,000  and  costs,  and  judgment 
was  rendered  accordingly.  This  is  an  appeal  from  the  judg- 
ment 80  rendered. 

Por  the  appellant  there  were  briefs  by  Doe  £  BaUhom,  and 
oral  argument  by  /.  B.  Doe. 

For  the  respondent  there  was  a  brief  by  Oscar  W.  Kreui- 
zer,  attorney,  and  James  D.  Shaw,  of  counsel,  and  oral  ail- 
ment by  Mr.  Krevizer.  • 

SiEBECKEB,  J,  The  appellant  contends  the  court  erred  in 
submitting  the  case  to  the  jury  for  decision,  because  the  evi- 
dence fails  to  show  that  the  defendant  and  his  eerrants  were 
guilty  of  any  want  of  ordinary  care  which  caused  plaintiff's 
injury.  The  trial  court  was  of  the  view  that  the  evidence 
tended  to  show  that  defendant's  representative,  in  charge  of 
the  business  in  which  plaintiff  was  engaged  as  a  laborer,  failed 
to  exercise  ordinary  care,  and  the  court  therefore  submitted  to 
the  jury  the  inquiries  whether  or  not  tiie  defendant  was  guilty 
of  negligence  in  failing  to  f umi^  plaintiff  a  reasonably  safe 
place  in  which  to  work,  and  whether  or  not  he  was  guilty  <A 
negligence  in  failing  to  warn  the  plaintiff  of  dangers  incident 
to  plaintiffs  work  and  not  open  and  obvious  to  a  person  of  ordi- 
nary intelligence  and  knowledge  while  exercising  ordinary  care 
in  the  performance  of  such  service.  It  is  manifest  from  the 
facts  established  by  the  evidence  that  from  its  nature  the  work 
of  unloading  freight  from  the  boat  was  accompanied  by  risks 
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And  hazarda  apringing  from  the  constantly  changing  and  shift- 
ing conditions  that  arose  as  the  work  proceeded.  Under  such 
■circumstances  it  is  impossible  for  the  master  to  follow  up  the 
progress  of  the  work  and  keep  the  changing  working  place  free 
from  the  hazards  and  dangers  incident  to  the  progress  of  the 
work,  and  he  is  therefore  not  subjected  in  law  to  liability  for 
the  injuries  a  serrant  may  sustain  on  account  thereof.  The 
-danger  of  injury  to  the  servant  under  such  conditions  springs 
from  the  continual  changes  produced  by  the  work  and  there- 
fore naturally  inherent  in  and  incident  to  the  employment, 
■and  the  servant  is  presumed  to  know  and  assume  them  as  risks 
of  the  employment.  See  note  to  Citrone  v.  O'Rourke  E.  G. 
€o.  (44  Colo.  472,  98  Pac  634)  19  L.  K.  A.  h.  a.  340.  It  is 
obvious  from  the  situation  presented  in  the  instant  case  that 
the  danger  to  plaintiffe  safety  from  the  falling  steel  sheets 
was  a  transitory  peril,  which  was  occasioned  by  and  arose  from 
the  chan^ng  conditions  incident  to  the  execution  of  the  work 
in  which  plaintiff  was  engaged,  and  hence  it  is  within  the  ex- 
■ception  to  the  rule  by  which  the  master  is  required  to  furnish 
tiie  servant  a  reasonably  safe  working  place.  The  facts  of 
the  case  show  that  the  peril  complained  of  was  caused  by  the 
prc^p'ess  of  the  work  of  unloading  the  boat  and  that  the  case 
is  within  the  rule  of  Strehlau  v.  John  Schroeder  L.  Co.  143 
Wis.  215,  125  N.  W.  429,  and  the  cases  cited  in  the  opinion 
on  page  217.     It  must  be  said  here  as  declared  in  that  case^ 

"In  the  lig^t  of  these  authorities  it  is  entirely  obvious  that 
the  conditions  which  caused  the  place  where  plaintiff  worked 
to  be  unsafe  were  not  provided  by  the  master,  but  had  been 
-created  by  the  very  force  of  men  of  which  plaintiff  was  one." 

All  of  the  men  engaged  to  unload  the  boat  were  engaged  in 
the  common  work  of  removing  the  frei^t  from  the  boat  To 
accomplish  the  task,  the  condition  of  their  working  places  had 
necessarily  to  be  changed  and  adjusted  continually  to  meet  the 
varying  exigencies  of  this  process.  It  is  obvious  that  no  fore- 
4i^t  could  provide  against  the  dangers  springing  from  the 
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conditions  incident  to  sach  changes  and  that  no  warning  could 
be  given.  In  such  an  employment  the  employee  of  mature- 
years  and  intelligeQoe  must  be  held  to  appreciate  the  hazards, 
and  risks  created  by  the  changing  conditions  of  his  work,  and 
it  follows  that  he  assumes  them  as  a  part  of  the  aeirice. 

It  is  urged  by  the  respondent  that  tiie  f  (Neman's  knowledge 
of  the  danger  was  superior  to  that  of  the  plaintiff.  We  find 
no  basis  for  this  claim.  The  situation  and  arrangonent  of 
the  pile  of  sheet  steel  at  which  he  was  working  and  the  rela- 
tion of  the  working  place  thereto  were  certainly  as  well  known, 
to  the  plaintiff  as  to  the  foreman.  They  were  open  and  obvi- 
ous to  the  eye  of  every  person  engaged  in  Uie  work  of  unload- 
ing the  boat  and  cotdd  certainly  be  noticed  and  compreliended 
as  readily  by  the  plaintiff  as  by  the  foreman.  Indeed,  it  ap- 
pears that  the  plaintiff  was  so  circtmistanced  that  the  dangers- 
of  which  he  complains  could  be  readily  observed  by  him  and 
his  attention  would  be  as  readily  attracted  to  them  as  that  of 
the  foreman.  Nor  is  there  any  force  in  the  daim  that  the- 
plaintiff,  whose  attention  was  directed  to  the  performance 
of  his  work  under  the  urgent  orders  of  the  foreman  to  makfr 
haste,  was  in  a  less  favorable  position  than  the  foreman  for 
observing  the  danger  of  the  pile  of  sheet  steel  falling  over. 
This  danger  was  so  open  and  obvious  that  there  would  be  no- 
marked  difference  in  the  opportunitiee  of  the  plaintiff  and  th& 
foreman  for  observing  it.  A  mere  glance  at  the  situatioiL  and 
condition  of  things  disclosed  them  all,  and  informed  the  ob- 
server of  the  condition  of  the  place  wherein  the  wo^  was  to- 
be  done,  the  nature  of  the  piling  of  the  sheet  steel,  and  the 
danger  of  its  falling  over  from  the  movements  of  the  boat 
caused  by  the  action  of  the  water  or  any  other  force.  To  re- 
quire the  defendant  to  give  warning  of  such  a  condition  wouli 
be  to  compel  the  defendant  to  protect  the  plaintiff  from  dan- 
gers ccmceming  which  it  must  be  held  the  plaintiff,  in  the  ex- 
ercise of  reasonable  care,  would  be  fully  as  well  informed  as 
was  the  defendant.    We  find  no  evidence  establishing  defend- 
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aot'a  liability,  and  the  motioa  to  direct  a  verdict  for  the  de- 
fendant should  have  been  granted. 

By  the  Court. — Jadgment  reversed,  and  the  cause  remanded 
with  directions  to  grant  defendant's  motion  to  direct  a  verdict 
and  to  Hiaini<tf>  the  complainL 


Casboll,  Appellant,  va,  Manicbbs,  Respcmdent. 

April  6— April  M,  1B19. 

LamOJora  and  tenant:  DetcHptUm  in  leate:  AmMiruUv:  Intention  oj 
partiet:  Eitoppel:  Treapatt, 

Plalnturi  fatber,  by  a  lease  drawn  for  him  by  the  plalntlS,  leaaad 
to  defendant  a  "dwelling  house,  known  as  No.  186  Farwell  ave- 
nue, .  .  .  and  the  premises  thereof  and  appurtenances  pertain- 
ing thereto,  being  located  on  the  north  thirty  feet  of  the  afore- 
said premUea."  Borne  years  before,  the  father,  then  owning 
sixty  feet  frontage  en  said  avenue,  on  the  north  thirty  leet  of 
which  stood  the  dwelling  house  In  question,  had  conveyed  the 
south  thirty  feet  to  the  plaintiff,  bnt  the  deed  was  not  recorded 
tmtll  after  the  giving  of  the  lease  In  question.  Upon  evidence 
showing  the  above  and  other  facta  It  la  held  that  the  leaae  waa 
Intended  by  the  parties  thereto  to  cover  only  the  north  thirty 
feet,  and  that  plaintiff  was  not  estopped  to  assert  title  to  his 
own  land  as  against  dsfendant,  and,  being  in  constructive  pos- 
sesalou  thereof,  to  maintnin  an  action  for  trespass. 

Appeax.  from  a  judgment  of  ihe  circuit  court  for  Milwau- 
kee county :  J.  C.  Lddwio,  Circuit  Judge.    Affirmed, 

This  action  was  brought  to  recover  damages  for  trespass 
committed  upon  the  land  of  plaintiff.  The  action  was  tried 
by  the  court  without  a  jury,  and  the  court  found  that  the 
plaintiff  was  the  owner  of  the  land  in  question,  and  being  de- 
sirous of  gelling  the  property  caused  to  be  erected  upon  the 
same  a  board  sign  offering  the  property  for  sale,  and  that  the 
defendant  unlawfully  entered  upon  the  premises  and  to<^ 
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down  and  removed  the  sign  and  disturbed  ite  plaintifi  in  the 
use  and  enjoTment  of  said  land  and  his  occupation  thereof; 
that  the  defendant  at  otlier  times  before  and  after  the  aforesaid 
unlawful  entty  unlavfuUj  entered  upon  die  land  and  tres- 
passed thereon  and  disturbed  plaintiff  in  the  use  and  occupa- 
tion thereof;  that  the  defendant  removed  and  destroyed  the 
said  sign,  the  property  of  the  plaintiff,  to  his  damage  in  the 
sum  of  $1.30 ;  that  the  defendant  is  occupying  premises  adjoin- 
ing plaintiff's  land  under  the  terms  of  a  lease  and  claimed  the 
right  under  said  lease  to  use,  enjoy,  and  occupy  the  land  of 
the  plaintiff. 

And  as  conclusions  of  law  the  court  found  that  the  plaintiff 
is  entitled  to  judgment  for  the  sum  of  $4.30  damages  and 
costs  and  that  the  defendant  be  enjoined  from  interfering 
with  flie  property  of  the  plaintiff. 

Judgment  was  entered  accordingly,  from  which  this  appeal 
was  taken. 

The  cause  was  submitted  for  the  appellant  on  the  brief  of 
Qjmrles,  Spence  &  Quarles,  attorneys,  and  Irving  Fish,  of 
counsel,  and  for  the  respondent  on  that  of  Carroll  &  CarrolL 

'Kes.wlth,  J.  It  appears  from  the  evidence  that  prior  to 
1904  plaintiff's  father  owned  sixty  feet  front  on  Farwell  ave- 
nue in  the  city  of  Milwaukee ;  that  the  yard  was  divided  by  a 
north  and  south  fence  near  the  center  into  a  front  and  back 
yard,  the  rear  being  used  as  back  yard  and  garden  and  inclosed 
by  fences.  On  the  north  thirty  feet  of  said  sixty  feet  stands 
a  brick  dwelling  house.  In  1904  plaintiff's  father  transferred 
the  south  thirty  feet  to  him.  Plaintiff  did  not  record  his  deed 
until  about  the  time  of  the  commencement  of  this  action.  At 
the  time  of  the  alleged  trespass  the  defendant  held  possession 
of  the  dwelling  on  the  north  thirty  feet  under  a  lease  prepared 
by  the  plaintiff  on  behalf  of  his  father,  which  described  the 
property  leased  as  follows : 

"That  the  said  lessor  does  hereby  lease,  demise,  and  let  unto 
the  said  lessee,  the  following  described  premises,  lying  and  be- 
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isg  in  the  First  ward  of  tiie  city  and  county  of  Milwaukee  and 
state  of  Wisconsin,  to  wit:  Two-atory  brick  veneer  dwelling 
house,  known  as  No.  185  Farwell  avenue,  attic  and  basement 
and  the  premises  thereof  and  appurtenances  pertaining  thereto, 
being  located  on  the  north  thirty  feet  of  the  aforesaid  prem- 
ises, in  the  First  ward  of  the  city  of  Milwaukee." 

The  lease  was  dated  May,  1909,  and  was  for  two  years. 
There  is  evidence  that  plaintiff  in  drawing  said  lease  did  not 
intend  to  include  the  south  thirty  feet ;  that  he  did  not  know 
there  was  a  garden  on  the  south  thirty  feet  during  1908 ;  that 
he  could  not  say  whether  the  back  half  of  hia  lot  was  used  by 
persons  who  lived  on  the  north  thirty  feet  in  1907  and  1908 ; 
that  he  never  had  anything  to  do  with  defendant.  As  will  be 
seen  from  the  statement  of  the  case,  the  court  below  found  the 
facts  in  favor  of  plaintiff. 

The  appellant  contends  that  the  finding?  of  fact  and  oondu- 
Bi<»is  of  law  do  not  cover  two  propositions  of  law  raised  in  tiie 
case,  namely,  (1)  whether  the  lease  in  question  purported  to 
grant  to  defendant  a  term  in  the  lands  owned  by  plaintiff ;  and 
(2)  whether  the  acts  of  plaintiff  in  withholding  his  deed  from 
record  and  changing  the  appearance  of  his  land  and  assisting 
his  father  in  leasing  his  father's  land  estop  plaintiff  from  as- 
serting title  to  hia  own  land. 

It  is  true  the  findings  are  quite  general,  but  it  does  not  ap- 
pear that  any  more  specific  findings  were  asked,  and  we  think 
they  dispose  of  all  the  issues  in  the  case.  The  court  is  also 
of  opinion  that  the  findings  of  fact  are  supported  by  the  evi- 
dence and  warrant  the  conclusions  of  law. 

It  is  quite  true  that  the  description  of  the  premises  leased 
to  defendant  is  somewhat  ambiguous,  but  in  connection  with 
other  evidence  the  court  is  of  opinion,  as  the  court  below  held 
in  its  written  opinion  in  the  case,  that  the  leased  premises 
were  intended  by  the  parties  to  be  limited  to  the  north  thirty 
feet.  This  conclusion  is  further  supported  by  the  fact  that 
the  lessor  could  not  include  the  south  thirty  feet,  which  he  did 
not  own,  in  his  lease  to  defendant  without  the  consent  of  the 
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plaintiff.  Rut  it  is  argued  that  the  plaintiff  is  estopped  from 
asserting  bis  title  to  the  land  against  the  defendant.  Here 
again  the  findings  and  oondusions  of  the  court  belon  are 
against  the  appellant  Indeed,  we  are  of  opinion  that  the 
evidence  is  not  soffitdent  to  support  findings  of  estoppel  against 
plaintiff. 

Several  cases  are  cited  bj  appellant  which  we  have  exam- 
ined but  do  not  think  tb^  reach  the  situation  here. 

People  ex  rel.  Murphy  v.  Oedney,  10  Hun,  151,  is  a  case 
where  an  alleyway  was  used  in  connection  with  the  bouse 
leased  and  was  pointed  out  at  the  time  the  lease  was  made  as  a 
part  of  the  demised  premises,  and  it  was  held  that  it  passed 
under  the  language  "bouse  number  321  East  Eifty-eig^th 
street" 

In  Ammidown  v.  Bail,  8  Allen,  293,  the  deed  described  a 
lot  and  then  followed  after  description  of  lbs  lot,  'Hogether 
with  all  the  dwelling  house  and  building,  with  the  appurte- 
nances, situate  thereon  or  thereto  belonging."  It  will  be  ob- 
served tbat  this  deed  not  only  conveys  the  land,  the  dwelling 
house  and  building,  with  the  appurtenances,  situate  thereon^ 
but  also  adds  the  words  "or  thereto  belon^ng,"  wbidi  latter 
words  strongly  indicate  an  intention  to  conv^  eomething  be- 
yond the  land  and  buildings  thereon,  and  was  therefore  held 
to  convey  a  small  lot  of  land  adjoining  the  granted  premises, 
hal»tually  used  in  connection  with  the  dwelling  house,  and  rea- 
sonably necessary  to  be  held  in  connection  with  it 

In  Biddle  v.  LUllefield,  63  N.  H.  603,  a  store  was  leased, 
and  it  was  held  that  the  lessee  acquired  the  right  to  use  the 
outside  walls. 

Sckeel  V.  Alhamhra  M.  Co.  79  Fed.  821,  is  where  the  grant 
of  ft  tunnd  right  to  mine,  blether  with  appurtenances,  cov- 
ered the  right  to  dump  the  waste  rock  at  the  mouth  on  ibe  land 
owned  by  the  grantor. 

Other  cases  cited  from  foreign  juriedictdons  are  no  stronger 
in  favor  of  appellant  than  those  above  referred  to.    Nor  do 
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the  Wisconsin  cases  (BracJcen  v.  Preston,  1  Pin.  684;  War- 
ner V.  Fountain,  28  Wis.  405 ;  and  Huebsdimann  v.  McHenry, 
29  Wis.  655)  reaoli  the  question  lier& 

Tbe  plaintiff  never  having  leased  the  south  ibirtj  feet,  and 
being  the  owner,  was  in  constructive  possession  of  it,  and  en- 
titled to  maintain  the  action  against  the  defendant  upon  the 
established  facts. 

The  court  is  of  c^inion  that  the  judgment  below  was  ri^t 
and  must  be  affirmed. 

By  the  Court. — The  judgment  is  affirmed. 


OoBKT,  by  guardian,  Kespondent,  vs.  WiBOOiTBiir  Katiohai. 
Bare,  Appellant. 

April  S— April  tS,  ISO. 

Batik*  and  'battklKg:  PleAgea:  HeffottdbJe  pap^:  Bolder  tn  ditecourge: 
Payment  of  contiieratUm:  Burden  of  proof:  Larcenoiu  pledge: 
Bankera'  lien:  Bight  and  duty  of  letoff:  Application  of  pay- 

1.  In  an  action  br  th«  true  owner  to  recover  negotiable  bonds 

pledged  to  a  bank  bj  one  wkoee  title  was  delectlve,  tbe  burden 
of  proof  1b  upon  tbe  defendant  to  show  that  It  acquired  tbe  title 
In  due  couree,  which  Includee  proof  that  It  paid  out  the  money 
agreed  to  be  paid  therefor  or  ported  IrreTocably  with  a  ralu- 
able  Gonstderatlon. 

2.  As  between  tbe  true  owner  of  tbe  negotiable  paper  in  such  a  case 

and  the  pledgee,  the  right  of  the  latter  to  enforce  the  aecurlty 
Is  governed  by  the  aame  rules  of  law  aa  the  right  of  a  purchaser 
or  Indoraeo  of  like  paper;  but  the  titles  acquired  are  different, 
since  where  the  Innocent  purchaser  obtains  an  absolute  title  tbe 
Innocent  pledgee,  up  to  tbe  time  of  sale  of  the  pledge,  acquires 
only  a  Ilea. 

3.  A  reserve  bank  which  credited  ita  correspondent  bank  with  the 

proceede  of  a  personal  note  given  by  an  officer  of  the  latter  and 
secured  by  bonds  of  a  customer  which  be  bad  wrongfully  taken, 
bad  in  addition  to  the  security  of  such  bonds  a  bankera'  lien 
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enforoaable  1)7  setoff  asalnat  the  credit  balance  of  said  corre> 
BpondenC  bank  tor  th«  sum  so  wrongfully  credited. 

4.  The  pledgee  bank  did  not  In  sucli  cose  become  a  holder  of  ttka 

bonds  In  due  course  by  the  mere  crediting  of  the  proceeds  of 
the  note,  nor  by  subsequent  payment  of  drafts  of  the  eorre- 
Bliondent  bank  to  an  aggregate  amount  exceeding  the  entire 
credit  balance  at  the  time  of  the  pledge,  where  such  balance  w&a 
augmented  from  time  to  time  by  additional  deposits  so  that  It 
never  Ml  below  the  amount  of  su:h  wrongful  or  mistaken 
credit 
e.  The  subsequent  sending  to  and  acceptance  by  the  correiQondent 
bank  of  a  "reconcilement  sheet"  showing  the  debit  and  credit 
Items  appearing  upon  the  hooks  of  the  reserve  bank,  including 
the  erroneous  credit  and  the  then  existing  credit  balance,  did 
not  change  the  situation  nor  amount  to  an  Irrevocable  applica- 
tion of  the  debit  Items  to  the  payment  of  the  credits  thereon 
appearing. 

5.  The  rule  governing  the  presumption  of  application  of  payments 

will  not  be  applied  to  work  Injustice. 
7.  Where,  In  the  case  stated,  the  pledgee  bank,  when  It  received  no- 
tice of  the  defect  In  the  pledgor's  title  to  the  bonds,  had  and  at 
all  times  bad  bad  In  Its  possession  a  credit  balance  due  the  cor- 
respondent bank  In  excess  of  the  credit  given  on  account  of  the 
wrongful  pledge,  It  had  the  right,  and  It  was  a  duty  wblcb  It 
owed  the  true  owner  of  the  bonds,  to  revoke  such  credit  and 
enforce  Its  right  of  offset  by  cross-entry  or  otherwise. 

Appbal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  J.  C.  Lodwiq,  Circuit  Judge.     Affirmed. 

Geo.  D.  Fan  Dyke,  for  tlie  appellant,  contended,  inier  alia, 
that  the  bonds  were  negotiable  instrumenta,  and  an  innoc«it 
pledgee  was  a  holder  in  due  course ;  that  giving  credit  to  the 
Mineral  Point  bank  by  Allen's  direction  was  equivalent  to 
paying  it  the  money.  Moniroae  Sav.  Bank  v.  Claussen,  137 
Iowa,  73,  114  N.  W.  547;  Sharpless  v.  Welsh,  4  Dall.  279  i 
Liitle  Wolf  River  Imp.  Co.  v.  Jackson,  66  Wis.  42,  27  N.  W. 
625 ;  Sterling  v.  Ryan.  72  Wis.  36,  40,  87  N.  W.  572 ;  Lane 
V.  Magdebwrg.  81  Wis.  344,  348,  51  N.  W.  562;  Nai.  C.  R, 
Co.  V.  Bonneville,  119  Wia.  222,  96  N.  W.  558;  King  v. 
SeUey,  51  Pa.  St.  36;  PoZioJk  Bros.  v.  Niail-Herin  Co.  (Ga.) 
72  S.  E.  415,     The  money  was  in  fact  paid  to  the  Mineral 
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Point  bank  because  the  sums  paid  oat  were  applicable  as  pay- 
ments upon  the  earlier  credits.  Fredonia  Nat.  Bank  v.  Tom- 
mel.  131  Mich.  674,  92  N.  W.  348;  Drovers'  Nat.  Bank  v. 
Blue.  110  Mick  31,  67  N.  W.  1105;  Dreilling  v.  First  Nai. 
Bank,  43  Kan.  197,  23  Pac  94 ;  Fox  v.  Bank  of  Kansas  City. 
30  Kan.  441,  1  Pac  789;  CHy  Deposit  Bank  v.  Qreen,  180 
Iowa,  384,  106  N.  W.  942;  Northfield  Nat.  Bank  v.  Amdi. 
132  Wi3.  383,  388,  112  N.  W.  451;  V.  8.  Nat.  Bavk  v.  Mc- 
Nair,  114  N.  0.  336,  19  S.  E.  361 ;  Eehl  v.  Smith,  87  Wis. 
212,  58  N.  W.  244 ;  Strong  v.  Bowes,  102  Wis.  542,  78  N.  W. 
921.  The  statement  rendered  and  accepted  between  the  banks 
was  such  an  application  by  the  parties.  People  v.  Orant,  139 
Mich.  26,  102  N.  W.  226;  2  Am.  &  Eng.  Ency.  of  Law 
(2d  ed.)  460,  and  note  2,  471;  30  Cyc.  1237-1239. 

T.  M.  Priestley  and  J.  L.  O'Connor,  for  the  respondent. 

TiMiiN,  J.  On  or  about  November  1,  1906,  the  plaintiff 
left  with  the  First  National  Bank  of  Mineral  Point,  Wiscon- 
sin, for  safe  keeping  ten  bonds  of  tbe  United  States,  each  pay- 
able to  bearer  and  a^^iregating  $5,000.  September  10,  1909, 
Phil  Allen,  Jr.,  Tioe-president  of  the  bank  last  mentioned  and 
active  in  its  management,  without  authori^  express  or  im- 
plied from  the  plaintiff  and  under  drcmnstancee  amounting 
to  larceny,  todt  these  bonds  and  pledged  them  with  the  defend- 
ant bank  as  collateral  security  to  Allen's  personal  note  for 
$5,000,  and  ordered  the  avails  of  such  note  to  be  credited  to 
the  bank  of  Mineral  Point.  The  defendant  bank  was  one  of 
the  correspondents  or  reserve  agenta  of  the  Mineral  Point  bank 
and  carried  an  account  with  tbe  latter,  and  credited  the  latter 
with  $5,000  in  this  account.  This  credit  was  according  to  tbe 
mode  of  bueinees  between  the  banks,  which  was  known  to  Al- 
len, and  the  court  found  that  tbe  transaction  was  for  tbe  sole 
benefit  of  tbe  Mineral  Point  bank.  This  must  mean  that  Al- 
len, as  t^Scer  of  the  latter  bank,  took  such  means  to  procure 
an  additional  credit  of  $5,000  for  bis  bank  in  this  account. 
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On  September  10, 1909,  before  the  diacoimt  mentioned,  the 
credits  of  the  Mineral  Point  bank  in  tbis  aocoiint  exceeded  ita 
debits  by  $20,343.84,  and  after  tbe  diaeount  bj  $25,343.84. 
Between  tbe  date  last  mentioned  and  October  18,  1909,  tbere 
were  numerons  debits  and  credits  in  tbis  account  to  the  Min- 
eral Point  bank,  but  during  all  this  time  the  latter  bank  had 
an  excess  of  credits  which  never  fell  below  $11,000,  and  on 
October  18,  1909,  its  excess  of  credits  was  $16,242 ;  but  dis- 
regarding credits  made  after  September  10, 1909,  and  consid- 
ering onlj  items  of  debit  to  the  Mineral  Point  bank  for  mon- 
eys paid  out  to  or  for  it  by  the  defendant,  the  aggregate  of 
these  debit  items  exceeded  $25,343.84.  On  September  30, 
1909,  what  is  known  in  banking  as  a  reconcilement  sheet  was 
sent  from  defendant  to  the  Mineral  Point  bank  and  accepted 
without  objection  by  the  latter.  This  b^an  with  the  credit 
balance  of  the  Mineral  Point  bank  on  Sept^nber  1,  1909, 
gave  the  items  of  debit  and  credit  between  that  date  and  Sep- 
tember 30,  1909,  including  the  avails  of  the  $5,000  note  in 
question,  which  was  specially  noted  "Allen  note  discount," 
and  balanced  tbe  account  by  an  entry  on  the  debit  side,  "Bal- 
ance $22,819.30."  This  of  course  indicated  an  excess  of  cred- 
its of  the  Mineral  Point  bank  to  that  amount 

On  October  11, 1909,  the  Mineral  Point  bank  was  found  to 
be  insolvent  and  taken  in  charge  by  the  United  States  officials 
under  the  national  bank  law.  On  October  18,  1909,  this  suit 
in  equity  was  brought  against  the  defendant  to  restrain  it  from 
selling  the  btmds  and  to  recover  poaseasion  thereof,  and  de- 
fendant was  thereby  fully  informed  of  the  plaintiff's  owner- 
ship of  the  bonds  and  the  wrongful  and  larcenous  act  of  Allen 
by  which  they  came  in  its  possession.  Defendant  had,  how- 
ever, no  knowledge  or  notice  prior  to  this  time  of  the  title  of 
the  plaintiff  or  of  any  infirmity  in  Allen's  title  to  the  bonds, 
and  took  them  in  pledge  in  due  course  without  anything  to  put 
the  defendant  upon  inquiry.     After  tliia  action  was  ccon- 
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menced  the  plaintiff  became  iosane,  benoe  her  appearanoe  b; 
gaardian. 

Reapondenta  argue  in  support  of  the  judgment  below  that 
under  such  circumstances  the  defendant  is  not  entitled  to  bold 
the  bcxLda  aa  against  i^e  plaintiff,  because  it  had  actoall;  and 
prior  to  the  commencement  of  this  action  and  the  consequent 
notice  to  it  of  plaintifPs  title  paid  oat  nothing  on  aceount  of 
the  pledge  and  entered  into  no  irrerocable  agreement,  and  it 
was  amplj  protected  bj  the  credits  of  the  Mineral  Point  bank 
at  all  dmes.  The  appellant  contends  that  under  the  foregoing 
facta  (a)  the  defendant,  b;  crediting  the  avails  of  Allen's  note 
to  the  Mineral  Point  bank  as  requested  by  Allen,  with  the  con- 
sent of  the  Mineral  Pfont  bank,  bound  itself  irrerocably  to 
Allen  and  to  the  Mineral  Point  bank ;  (b)  that  the  making 
and  acceptance  of  the  reconcilem^it  sheet  on  September  30, 
1909,  was  in  effect  an  application  of  all  charges  against  the 
Mineral  Point  bank  therein  contained  upon  the  earlier  credit 
items  of  that  bank  appearing  therein,  including  the  $5,000 
item  in  question ;  (c)  tbat  in  an;  event  the  law  would  apply 
the  debit  charges  against  the  Mineral  Point  bonk  made  after 
September  10, 1909,  to  the  earlier  items  of  its  credit,  and  by 
tttis  1^^  application  of  paymenta  t^e  defendant  had  paid  out 
the  avails  of  the  note  in  question  to  or  for  the  Mineral  Point 
bank ;  ( d)  that  if  the  defendant  bank  had  a  bankers'  lien  upon 
the  general  balance  of  the  bank  of  Mineral  Point  against 
which  it  might  have  asserted  a  claim  for  $5,000  theretofore 
wrongfully  credited,  it  was  not  bound  to  do  so. 

We  should  first  ascertaia  where  the  burden  of  proof  lies,  for 
there  is  no  evidence  showing  that  Allen  paid  a  debt  of  his  to 
the  Mineral  Point  bank  by  this  transaction,  and  the  finding 
of  the  trial  court  that  the  transaction  was  for  the  sole  benefit 
of  the  bank  of  Mineral  Point  at  least  suggests  the  contrary. 
It  appearing  clearly  that  the  title  of  Allen,  who  negotiated  the 
bonds,  was  defective,  the  burden  of  proof  was  upon  the  de- 
VoL.l«— 27 
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fendant  to  sliow  that  it  acquired  the  title  in  due  coarse.  This 
includes  proof  that  it  paid  out  the  money  agreed  to  he  paid 
therefor  or  parted  irrevocably  with  a  valuable  otHiBideration. 
Hodge  v.  Smith,  130  Wia.  326,  110  N.  W.  192.  Next  we 
must  keep  in  mind,  for  the  purpose  of  applying  a  cognate  rule 
of  law,  that  the  defendant  was  not  a  purchaser  of  the  bonda. 
Many  casea  are  cited  which  arose  between  the  purchaser  and 
the  maker  of  negotiable  paper,  but  tbey  do  not  cover  the  whole 
question  presented  by  a  case  like  titis.  The  law  of  pledge, 
with  reference  to  the  negotiable  diaracter  of  the  instrument 
and  with  reference  to  the  right  of  an  innocent  pledgee  to  en- 
force his  security,  is  identical  with  the  law  of  purchaser  or 
indorsee  of  like  paper.  Bat  the  title  which  the  innocent 
pledgee  acquires  is  not  identical  with  that  acquired  by  an  in- 
nocent purchaser.  The  former  acquires  a  perfect  lien,  but 
always  and  up  to  the  time  of  sale  of  the  pledge  only  a  lien ; 
the  latter  acquires  an  absolute  title.  We  are  here  speaking 
of  the  law  as  between  the  owner  of  the  pledge  and  the  pledgee. 
The  case,  therefore,  is  one  in  which  the  defendant  bank  had 
credited  to  the  bank  of  Mineral  Point  an  item  of  $6,000  on 
account  of  a  note  executed  for  the  bank  of  Mineral  Point  and 
In  its  behalf  by  <me  of  its  officers  which  he  secured  by  a  pledge 
of  negotiable  bouds  left  with  the  Mineral  Point  bank  for 
safe  keeping,  but  which  such  officer  surreptitiously  to<JE  and 
pledged  to  secure  this  note.  The  def^idant  bank  had  these 
pledged  bonds  as  security  and  it  also  had  a  bankers'  lien  en- 
forceable by  setoff  against  the  credit  balance  of  the  bank  of 
Mineral  Point  for  any  sum  theretofore  wrongfully  or  mis- 
takenly credited  thereon.  1  Horse,  Banks  &  Banking  (4tlt 
ed.)  ch.  XXII. 

"If  the  depositor  becomes  bankrupt  his  deposit  becomes  se- 
curity for  die  payment  of  Ms  debt  to  the  bank.  If  this  debt 
be  contingent  in  character,  or  if  it  be  a  claim  for  unliquidated 
damages  arising  out  of  a  contract,  then  the  bank  may  retain 
possession  of  the  deposit  until  such  time  as  the  probable  in- 
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debtednesB  shall  be  ascertained,  vbea  the  deposit  ma;  be  set 
off  agaimt  it."    Id.  §  337  and  casee. 

A  mere  credit  to  the  indorser  in  bis  account  with  the  bant 
for  the  price  of  a  note  purchased  from  him  bj  the  bank  does 
not  make  the  bank  a  purchaser  in  due  course  and  for  value, 
because  it  may,  upon  learning  that  a  defense  exists  against  the 
note,  "tender  the  note  back  to  the  ccnnpany  and  cancel  the 
credit."  Manufacturers'  Nat.  Bank  v.  Newell,  71  Wis.  309, 
37  N.  W.  420.  Neither  the  equitable  rule  relating  to  the  ap- 
plication of  payments  -which  applies  payments  made  generally 
npcm  the  earlier  debit  items  of  the  account,  except  where  such 
application  would  be  unjust  or  inequitable,  nor  the  implica- 
tion of  application  of  credits  upon  the  older  items  of  debit 
arising  from  Uie  making  and  acceptance  c^  the  reconcilement 
sheet,  affected  or  impaired  the  power  of  the  defendant  bank, 
at  all  times  prior  to  and  <ai  October  18,  1909,  to  withdraw 
this  credit  from  the  bank  of  Mineral  Point  and  so  protect 
itself.  If  we  assume  as  most  farorable  to  the  defendant  that 
the  instant  case  presented  a  situation  where  ordinarily  and 
up  to  October  18,  1909,  suc^  theoretical  application  would 
be  made,  it  was  not  irrevocable.  The  defendant  bank  could 
not,  we  think,  be  required  to  resort  to  a  legal  action  to  pro- 
tect the  plaintiff.  But  ihat  is  not  what  is  expected  or  re- 
quired. The  defendant  is  here  invoking  the  rule  governing 
the  legal  application  of  payments  to  qualify  itself  to  take  the 
plaintiff's  property  as  an  innocent  pledgee  in  due  course.  The 
rule  refuses  to  lend  its  aid  under  such  circumstances,  where 
the  defendant  pledgee  at  the  time  it  learned  of  plaintiffs  title 
to  the  bonds  had  still  in  its  hands,  subject  to  its  control  and 
power  of  disposition,  ihe  credit  which  it  gave  the  bank  of 
Mineral  Point  for  the  avails  of  ihe  Allen  note  and  the  pledged 
bonds.  The  defendant  had  as  ample  power  to  revoke  any  b^ 
plication  of  payments  which  it  or  the  law  had  theretofore 
made  aa  had  the  purchaser  in  Manufactvrers'  Nat.  Bank  v. 
Newell,  Mipra.     The  rule  governing  the  presumption  of  ap- 
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plioatioa  of  pajmentB  will  not  be  applied  to  work  injustice, 
and  the  reconcilement  sheet  was  in  itself  no  actual  application 
of  pa^menta  uptm  porticnlar  items,  but  required,  to  give  it  the 
effect  contended  for  b;  appellant,  the  aid  of  this  same  eqni- 
tablerule. 

We  are  of  opinion  that  where  a  pledgee  acquires  negotiaUe 
securities  in  due  course  from  a  pledgor  who  has  no  title  and 
who  in  pledge  makes  a  larcenous  disposition  of  the  securities, 
and  the  pledgee  haa  advanced  money  on  the  pled^  only  by 
crediting,  at  the  request  of  the  pledgor,  soch  moneys  in  the 
account  of  another  for  whose  benefit  the  pledge  was  made  and 
tlie  money  borrowed;  and  a  credit  exceeding  this  amount  re- 
mains ocmtinual^  in  Bucb  account  from  the  time  of  pledge 
to  the  time  of  disooreiy  by  the  pledgee  <^  pledgor's  want  of 
title  and  of  tbe  ri^ts  of  the  tme  owner,  and  where  the  pledgee 
is  given  by  law  a  lien  agoinat  such  credit  balance  enforceable 
by  offset,  and  has  the  right  at  all  times  up  to  sudi  disoovery 
to  revoke  Uie  credit,  he  ia  bound  to  make  such  offset  by  with- 
drawing this  credit  by  cross-entry  or  otherwise.  This,  we 
think,  is  supported  by  Hazard  v.  Ftske,  83  N.  Y.  287;  Smith 
V.  Savin,  141  N.  Y.  315,  36  N.  E.  338;  Le  Marchant  v. 
Moore,  160  N.  Y.  209,  44  N.  E.  770;  Manvfacivrers'  Nat. 
Bank  v.  Newell,  supra;  and  it  is  not  in  conflict  with  Strong 
V.  Bowes.  102  Wis.  542,  78  N.  W.  921.  In  the  latter  case 
notice  to  the  pledgee  came  too  late  to  enable  him  to  protect 
himself. 

From  what  has  been  said,  it  ia  apparent  that  we  do  not  con- 
sider the  defendant  bank,  hy  its  transaction  with  Allen,  bound 
irrevocably  to  Allen  or  to  the  bank  of  Mineral  Point  to  con- 
tinue its  credit  in  the  account  of  the  latter.  When  the  defend- 
ant bank  agreed  with  Allen  to  credit  the  avails  of  Allen's  note 
and  the  collateral  bonds  to  the  bank  of  Mineral  Point,  such 
agreement  was  necessarily  influenced  and  affected  by  the  law 
relating  to  dealings  between  banks,  and  subject  to  the  ri^t 
of  the  defendant  bank  to  revoke  tiiat  credit  whenever  neces- 
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Nuy  for  ita  protection  and  to  set  off  against  any  credit  balance 
at  tsij  time  found  doe  to  tlie  bank  of  Mineral  Point  any  de- 
nuuid  existing  in  favor  of  the  defendant  bank  and  against  the 
bank  of  Mineral  Point 

It  follows  that  the  judgment  of  the  circait  eotut  should  be 
affirmed. 

Bji  the  Courf.— Jadginent  affirmed. 


"KMonDuytrB^  Beapcmdent,  vs.  Ptuitxb  &  Vooel  Iaitbxb 

CouFAST,  Appellant 

April  S— April  tS,  JSlt. 


An  liutnimaiit  nnder  Mai  wherebr  an  Injured  peraon,  In  conald- 
antlon  of  siuna  paid  to  him,  nleawd  one  of  two  Joint  wfodk- 
doera  trom  all  actions,  claims,  and  demanda  on  account  of  the 
Injmr,  and  coveiuuit«d  not  to  ana  tb&t  one,  bat  stated  tbat  It 
Tas  ezpreaalr  nnderetood  Uiat  aald  auma  were  received  not  as 
an  accord  and  satlBfaction  for  the  whole  Injury  auHered,  but 
only  as  a  part  satiBfacUon  tbereof,  la  coDstrued,  In  accordance 
with  the  manifest  Intention,  not  to  be  a  technical  release  within 
the  rule  that  a  release  of  one  Joint  wronsdoer  releases  all,  but 
to  be  merely  a  carenant  not  to  aue;  and,  so  construed,  it  Is  not 
a  bar  to  an  action  against  the  other  wrongdoer. 

Apfsai.  from  an  order  of  tbe  circuit  court  for  Milwaukee 
ootinty :  Wabbbv  D.  Tameavt,  Circuit  Judge.     Affirmed. 

The  complaint  in  this  action  alleged  that  on  or  about  April 
33,  1910,  plaintiff  was  employed  by  the  Herman  Zohrlaut 
Leather  Company  in  its  factory,  and  that  the  defendant  herein 
delivered  to  said  company  certain  carboys  of  acid ;  that  plaint- 
iff in  the  performance  of  his  duties  was  required  to  remove  the 
carboys  from  the  yard  to  the  store  room ;  that  the  stopper  in 
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the  neck  of  one  of  the  carboys  was  defective,  in  tliat  it  was 
improperlj  placed  therein,  and  that  while  plaintiff  was  hand- 
ling the  carboy  the  stopper  blew  ont,  the  acid  coining  in  con- 
tact with  hiB  eyes,  as  a  result  of  which  he  lost  the  sight  of  one 
and  sustained  injuries  to  the  other.  The  answer  denied  gen- 
erally the  allegations  of  the  complaint,  and  as  a  second  defense 
pleaded  the  following  release  as  a  bar  to  recovery  against  de- 
fendant : 

"ReoeiTed  from  Herman  Zobrlaut  Leadier  Company  the 
sum  of  one  thousand  dollars  ($1,000),  and  the  payment  of 
medical  and  hospital  bills  due  Dr.  George  Mason  and  St. 
Mary's  Hospital,  amoimting  to  $58  and  $32.59  respectively, 
both  for  services  rendered  me  on  account  of  the  below  men- 
tioned accident,  and  in  c(Hisideratiou  of  said  sums  so  paid,  I 
hereby  release  and  forever  discharge  said  Herman  Zohrlaut 
Leather  Company,  its  successors  and  assigns,  of  and  from  any 
and  all  acti<m3,  claims  and  demands  against  said  Herman 
Zohrlaut  Leather  Company,  for,  upon  or  by  reason  of  any 
damage,  loss,  injury  or  suffering  which  heretofore  has  been 
or  which  may  hereafter  be  sustained  by  me  in  consequence  of 
an  accident  and  injury  suffered  by  me  on  or  about  the  23d 
day  of  April,  1910,  while  in  the  employ  of  said  Herman  Zohr- 
laut Leafier  Company,  and  I  hereby  covenant  and  agree  with 
said  Herman  Zohrlaut  Leather  Company  that  in  considera- 
tion of  the  payment  of  said  sums,  I  will  not  b^n  or  prosecute 
any  action  against  said  Herman  Zohrlaut  Leather  Company 
on  account  of  said  accident  or  injuries. 

"It  is  expressly  understood,  however,  that  said  sums  are 
received  not  as  an  accord  and  satisfaction  for  the  whole  in- 
jury suffered,  but  only  as  part  satisfaction  thereof. 

"In  witness  whereof  I  have  hereimto  set  my  hand  and  seal 
at  Milwaukee,  Wis.,  this  19th  day  of  December,  1910. 

"(Signed)  Joseph  Keopidlowski.     (Seal)" 

Plaintiff  demurred  to  defendant's  second  defense  on  the 
ground  that  it  did  not  state  facta  sufficient  to  constitute  a  de- 
fense, which  demurrer  was  sustained,  and  from  an  order  sus- 
taining the  demurrer  this  appeal  is  taken. 

For  the  appellant  there  waa  a  brief  by  Lines,  Spooner,  EUis 


by  Google 


S3]  JAlftJAKY  TEEM,  1912.  423 

KropidlowBki  v.  Pflater  A  Vogd  Leathor  Co.  149  Wis.  421. 

<£  Qvarles,  and  otbI  argnineiit  bj  CharUs  V.  Qiuirlea  and 
Louit  Qvarles. 

For  the  respondent  there  was  a  brief  by  Krotuhage,  Frite 
£  Hannan,  and  oral  aignment  hy  T.  J.  Eatman, 

Bashes,  J.  The  appellant  maintaiiis  that  tbe  inatnunoit 
set  forth  in  the  statement  of  facts  is  a  release  under  seal  of 
one  of  two  joint  wrongdoers,  and  tliat  tbe  legal  effect  of  the 
docoment  is  to  release  and  discharge  both.  The  resp(nid^it 
contends  that  the  so-called  release  shonld  be  construed  as  a 
covenant  not  to  sue  the  Herman  Zohrlaat  Leather  Company, 
and  not  as  a  technical  release,  and  that,  so  construed,  it  does 
not  bar  a  recoreiy  from  the  appellant  for  the  difference  be- 
tween the  amount  of  damages  sustained  and  the  sum  already 
paid  by  the  Zohrl&ut  Company.  The  question  is  an  interest- 
ing one,  and  it  may  be  fairly  said  at  the  outset  that,  while  the 
decided  cases  preponderate  in  favor  of  the  contention  of  the 
appellant,  the  reasoning  which  supports  them  seems  to  be  tech- 
nical, artificial,  and  unsatisfactory. 

The  general  rule  that  a  release  of  one  joint  wrongdoer  re- 
leases all  is  elementary.  The  same  is  true  where  the  party 
who  is  wronged  receives  a  valuable  consideraticxi  from  one  of 
two  or  more  joint  wrongdoers  as  an  accord  and  satisfaction  of 
the  whole  injury.  While  t^e  oases  may  differ  to  some  extent 
as  to  ihe  reason  for  the  rule  stated,  most  courts  base  it  on  the 
.  assumption  that  the  injured  party  has  received  full  satisfac- 
tion, or  what  is  in  law  equivalent  to  full  satisfacti(«i,  for  the 
damages  sostained,  and  that  recovery  should  not  go  beyond 
this. 

The  alleged  release  here  involved  redtee  that  the  sums  paid 
were  not  received  "as  an  accord  and  satisfaction  for  the  whole 
injury  suffered,  but  only  as  part  satisfaction  thereof,"  and 
clearly  indicates  an  intention  on  the  part  of  the  respondent  to 
reserve  the  right  to  collect  the  balance  of  his  damages  from 
the  other  wrongdoer. 
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The  appellant  oontendB  that  ihia  portion  of  the  document  U 
contrary  to  the  termB  of  the  grant  and  should  be  rejected  as 
mere  surplusage,  and  that  inasmuch  as  one  of  the  wnnigdoera 
-waa  released  there  is  a  oonclusive  presumption  of  law  that 
there  was  full  compensation  for  the  injury  and  the  cause  of 
action  is  wholly  eztingaifihed.  Judge  Cooley  states  the  rule  to 
be  that  the  releaae  of  aaa  joint  tortfeasor  releases  all,  "al- 
thou^  the  release  expressly  stipulates  that  the  other  defend- 
ants shall  not  be  released."  1  Cooley,  Torts  (3d  ed.)  235, 
336,  and  cases  cited  in  note  81.  The  author  oontinues :  "And 
this  rule  is  held  to  apply  even  though  the  one  released  was 
not  in  fact  liable."  Page  336  and  casee  cited  in  note  82,  Ad- 
ditional cases  to  the  proposition  covered  by  the  first  of  the 
above  quotatjons  will  be  found  in  a  note  to  Abb  v.  N.  P.  B,  Co. 
(28  Wash.  428,  68  Pac  964)  68  L.  R  A.  297,  and  further 
citations  will  be  found  in  the  comprehensive  notes  to  the  late 
ease  of  McBride  V.  Scott,  132  Mich.  176,  93  N.  W.  243,  aa 
reported  in  1  Am.  &  Eng.  Ann.  Oas.  62,  63. 

Some  of  our  own  cases  bear  upon  the  subject  under  discns- 
aion,  but  do  not  cover  the  precise  point  involved.  EUit  v. 
Esaon,  60  Wis.  338,  147,  8  N.  W.  518,  is  a  leading  case  on 
the  proposition  that  where  there  is  partial  satisfaction  by  one 
of  two  or  more  joint  wrongdoers,  coupled  with  a  covenant  not 
to  sne  the  party  making  the  payment,  and  the  right  is  reserved 
to  prosecute  die  other  wrongdoer  for  the  unpaid  balance  of  the 
demand,  there  is  only  a  satisfaction  pro  tanto  and  there  is  ' 
neither  a  release  nor  an  accord  and  satisfaction  of  the  entire 
damage,  and  recovery  of  the  unpaid  portion  of  the  damage 
may  be  had  from  the  other  wrongdoers.  The  opinion  also 
states  that  all  the  authorities  hold  that  a  technical  release  of 
one  of  two  or  more  joint  wrongdoers,  under  seal,  dischaigee 
them  all  and  is  a  bar  to  an  action  against  any  or  all  of  them. 
The  general  doctrine  of  this  case  is  approved  in  Pogel  v. 
ileiUce.  60  Wis.  248,  260, 18  N.  W.  927,  and  again  in  Bi^op 
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V.  McQiUis,  82  Wis.  120,  126,  61  K.  W.  1075,  where  it  is 
aaid: 

"The  plaintiff  might  also  agree  tor  a  conrnderation  not  to 
sue  one,  and  oould  still  moiTifjiin  an  acticn  or  actionB  against 
the  others,  unless  he  had  executed  a  tecfanioal  discharge  under 
^eal,  or  received  some  consideration  as  an  accord  and  satisf  ao- 
tion  of  the  whole  injury." 

Kone  of  these  cases  deal  with  a  situatioD  where  the  allied 
instnunent  of  relesse  showed  <m.  its  face  that  it  was  given  in 
partial  satiafaction  only  of  the  claim,  and  neither  do  thej  help 
OS  in  determining  whether  sach  a  dooiunent  is  in  fact  a  le- 
leese  or  something  else.  The  doctrine  of  SUis  v.  Esaon  had 
some  support  in  the  books  when  the  case  was  decided,  and  it 
may  now  be  said  that  it  is  the  general  rule. 

A  fair  construction  of  the  instrument  involved  in  this  case 
is  that  the  respondent  intended  to  absolve  the  Zohrlaut  Com- 
pany frcMn  farther  liability  in  consideration  of  the  partial 
satiafaction  by  that  company  of  the  damages  claimed  and  that 
respondent  intended  to  collect  the  remainder  of  the  damages 
from  the  appellant  This  the  latter  claims  cannot  be  dtme  be- 
cause a  release  of  one  vras  a  release  of  all  If  a  release  im- 
plies fall  satisfaction,  then  it  is  apparent  that  no  such  satia- 
f acticHL  was  received  and  that  to  call  the  instrument  a  fall  re- 
lease is  a  misnomer. 

The  rule  contended  for  by  the  appellant  originated  with  the 
English  courts  and  at  a  time  when  an  instrument  under  seel 
was  surrounded  by  a  strong  odor  of  sanctity.  These  courts 
seem  to  have  abandoned  the  rule  and  to  have  substituted  there- 
for a  more  lo^cal  and  humane  one  by  which  the  whole  in- 
tention of  the  parties  is  carried  out  To  avoid  the  efEect  <^ 
one  firmly  established  fictitm  they  adopted  another  and  ctm- 
strued  documents  such  as  the  one  before  us  as  covenants  not 
to  sue  instead  of  releasee.  Price  v.  Barker,  4  EL  &  BL  760; 
SeUi/  V.  Forbea,  2  Brod.  &  Bin^  38  (6  Eng.  C.  L.  11); 
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Thompson  v.  Lack.  3  C.  B.  (54  Eng.  C.  L.)  640;  Peeler 
V.  Homersham,  4  K.  &  S.  423;  Baieaon  v.  Ooslmg,  L.  B. 
7  C.  P.  9.  Some  of  theee  cases  mvolved  releases  iiom.  joint 
and  several  contract  obligations,-  but  the  role  is  die  same  in 
tort  actions,  as  Trill  appear  from  Duck  v.  Mayeu,  [1892]  2 
Q.  B.  611,  513.  The  Vermont  court  has  held  that  the  release 
of  one  joint  tortfeasor  in  part  satisfaction  for  the  tort,  when 
the  release  states  that  the  sum  paid  is  received  in  partial  sat- 
isfaction onlj,  does  not  release  the  other  tortfeasors  as  to  the 
unsatisfied  portion  of  the  damages.  Sloan  v.  Merrick,  49  Vt. 
327.  Decisions  from  tlie  New  York  courts  can  be  found  on 
both  sides  of  the  question,  but  the  final  word  as  expressed  in 
Qxiberi  v.  Finch,  173  N.  Y.  455,  66  N.  E.  133,  is  that  an  in- 
strument which  is  in  form  a  release  of  one  joint  tortfeasor, 
and  which  redtes  titat  it  is  given  in  partial  satisfaction  cml^ 
of  the  damages  and  that  tJie  releasor  intends  to  pursue  his 
remedy  against  the  oilier  tortfeasors  for  the  balance  of  the 
compensation  to  which  he  i^  entitled,  will  be  held  to  be  merely 
a  covenant  not  to  sue  and  will  not  defeat  the  right  of  action 
against  those  who  are  not  released.  The  authorities  are  re- 
viewed in  this  case,  and  the  court  in  substance  says  that  the 
conclusion  reached  is  not  only  in  ccoifiict  with  the  majorl^  of 
die  decisions  of  other  courts,  but  is  also  in  conflict  with  a  unm- 
ber  of  decisions  of  the  New  York  courts.  There  are  other 
cases  to  the  effect  that  an  instrument  such  as  we  are  cousidei^ 
ing  should  be  treated  as  a  covenant  not  to  sue.  Parmelee  v. 
Lawrence.  4A  111.  406,  412,  418;  Edens  v.  Fletcher,  79  Kan. 
139,  98  Pac  784;  Berry  v.  QHlis,  17  N.  H.  9;  El  Paso  &  3. 
B.  Co.  V.  Dorr  (Tex.  Civ.  App.)  98  S.  W.  166,  169;  Mc- 
CriUis  V.  Howes,  88  Me.  566 ;  1  Parsons,  Contracts  (9th  ed.) 
28.  Keferring  to  the  general  rule  that  a  release  of  one  joint 
tortfeasor  releases  all,  it  is  said  in  34  Cyo.  1087: 

"The  Ic^cal  and  legal  soundness  of  this  rule,  however  harsh 
its  application  may  be  in  the  particular  case,  is  undoubted, 
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provided  tlie  sealed  instrument  is  once  construed  to  be  a  re- 
lease, but  to  escape  the  application  of  this  principle  where  it 
would  work  injustice  and  defeat  tbe  evident  intention  of  the 
parties,  the  modem  tendency  of  the  courts  is  to  ccmstrue,  if 
possible,  such  instruments  as  covenants  not  to  sue,  which  ao- 
oordinglj  do  not  releaae  the  co-obligors." 

Wliat  has  been  stated  as  the  general  mle  seems  to  be  not 
only  illogical  but  arbitrary,  as  applied  to  such  a  document  as 
tlie  one  before  us.  It  entirely  overrides  the  manifest  inten- 
tion of  the  party  who  executes  the  release.  Contrary  to  the 
general  rule  applicable  to  the  conatruction  of  wriUngs,  itgives 
an  effect  to  the  instrument  which  is  at  variance  with  die  mean- 
ing of  the  words  used.  All  joint  tortfeasors  are  severally  lia- 
ble for  the  entire  damage  inflicted.  The  respondent  here 
might  pursue  the  appellant  and  collect  his  entire  damagea 
from  it,  if  he  were  able  to  estal^h  a  l^al  liability.  Since  a 
settlement  was  made  with  one  joint  tortfeasor,  it  may  well  re- 
snlt  in  a  benefit  to  the  appellant  instead  of  an  injury,  because 
there  has  been  partial  compensation  and  the  sum  paid  as  su<^ 
compensation  cannot  be  again  recovered.  There  are  some 
cases  which  recognize  the  right  of  contribution  between  wrong- 
doers. 1  Oooley,  Torts  (3d  ed.)  254  et  seq.  But  if  this  case 
should  be  brou^t  within  the  principle  of  the  decisions  there 
<^ted  the  respondent's  cause  of  action  would  still  remain,  and 
at  most  tbe  right  of  contribution  could  only  affect  the  amoimt 
of  recovery.  We  do  not  think  that  a  construction  of  tbe  so- 
called  releaae  should  be  adopted  which  would  operate  to  defeat 
tike  intention  of  the  parties  instead  of  effectuating  that  intent. 
Neither  do  we  liiink  that  what  is  at  best  manifestly  intended 
to  be  a  partial  release  should  be  held  to  be  a  complete  <me  be- 
cause tbe  word  "release,"  which  has  a  technical  meaning  in 
the  law,  happens  to  be  used.  If  a  release  implies  full  satis-^ 
faction,  then  it  is  apparent  that  there  has  not  been  full  sati»- 
faction,  and  consequently  there  has  been  no  release  in  iha 
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teclmicai  Betue,  and  that  the  inteotioii  of  the  parties  will  be 
beat  carried  out  by  treating  the  agreement  as  a  oovenant  not 

.yfia  saa     It  follows  that  the  order  of  the  circuit  court  wu 

'ri^t 

By  fAe  Courf.— Order  affirmed. 


QxBHABDT,  Resptrndent,  tb.  Holmes  and  anotiier,  AppeUanti. 
fiucx,  Appellant,  tb.  Samx,  Respondents. 

Octot«r  S5— Deembw  S,  tni. 
Aprit  «— AyrtI  M,  IBlt. 

(1)  Caiut  of  aettott:  Legal  wronp:  Oood  faint-  (2)  Special  verdiet: 
Ohttiiffe  ty  court:  Quetttoiu  not  tnuteored.  (S-17,  S3,  2E,  tS} 
Bheriffi:  Dvtiai:  LtaMIlty:  Arrest  md  boll.-  0¥ato4v  Of  Pr«- 
otior:  Jait  limitt:  Eicape:  DeptMet:  KonoSlciOl  eiutoHoM: 
Agnement  to  produce  pritouer:  TaJUlity:  Btatutet:  CoMtnw- 
Hon.  (18-SS,  IT)  Conapirvep:  When  actionable:  Lawful  act*. 
(24)  roreig*  itatutet:  Pleaiing:  Svidence. 

A  ■herlff  hSTltig  menia  procew  In  a  cItII  action  to  arrcat  a  defflnd- 
ant,  wbo  wu  a  minor.  In  the  premnce  of  the  latter  and  hia 
father,  oiplalnad  the  papers,  leR  copies  with  the  latter,  and  toA 
his  promise  to  produce  the  son  at  the  BherUTs  ofllce  at  the 
BouDty  seat  the  next  daj.  Before  the  time  therefor,  the  fstliar 
bslnr  advised  that  bis  son  was  not  in  leRsl  custody  and  was 
tree  to  depart  from  the  state.  In  concert  with  another,  who  had 
knowledfe  of  the  tacts,  assisted  him  to  do  so.  Upon  plalntll 
obtalntng  Judgment  and  falling  to  collect  It  br  execution,  he 
successtnUT  sned  the  iherUt  tor  damaces  tor  a  TOluntur  eacsps. 
The  latter  then  sued  the  two  assistants  to  recoup  his  loss.  The 
Jnrr  found  the  allseed  prtsonn  did  not  submit  to  arreot;  hence 
they  omitted  to  paaa  upon  whether,  at  the  time  of  the  concert, 
the  father's  codefendant  knew  of  such  a  submission.  Tb«  oDUit 
ehans«d  the  Andlns  to  th«  afflrmatlra,  refused  to  grant  a  new 
trial  aa  to  the  codefoidaot,  or  pass  upon  the  omitted  mattar, 
or  require  the  Jury  to  pass  upon  whether  at  the  time  of  tha  eos- 
eert  defendants  knew  the  son  wss  under  arrest  or  their  eonduct 
would  Injure  the  sheriff,  rendered  Jadsment  against  tha  tathtf 
tor  the  oScer'a  damages,  and  dismissed  the  action  as  to  his  a» 


;ti  by  Google 


83]  JANtJABT  TERM,  1912.  429 

Oebhardt  t.  Holmei,  149  WU.  4Za 

AMnmlsg,  without  deciding,  tiAt  there  vu  a  mbmlMlon  to 
arreet,  the  following  are  the  ruling  legal  prlnciplea: 

1.  It  one  commits  a  legal  wrong  to  another  he  cannot  avoid  com- 

pensating Bach  other  for  hla  actual  legal  damages  becanse  of 
liavlng  acted  iu  good  faith. 

2.  In  case  of  a  apeclal  verdict  respecting  two  defendants,  In  clreum- 

stances  where  either  or  both  mar  be  liable,  and  a  negative,  re- 
sulting in  nonllabIllt7  as  to  one,  which  likewise  exonerated  the 
other,  and  so  omits  to  answer  a  following  vital  question  as  to 
such  other,  and  the  ooort  changes  the  finding  as  to  the  con- 
trolling question,  the  cause  should  not  be  concluded  as  to  such 
other  without  tnch  omitted  matter  being  itaeaed  upon. 

3.  A  sheriff  having  a  warrant  to  arrest  and  bold  to  bail.  Is  in  duty 

bound  to,  with  reasonable  promptness,  arrest  the  defendant  and 
retain  him  In  official  custodx  until  released  on  ball  according 
to  the  warrant,  or  otherwise  in  due  conrse  of  law,  or  br  consent 
of  plaintiff. 

4.  Failure  of  duty  to  make  the  arrest  In  the  circumstances  stated, 

renders  the  officer  liable  to  the  plaintiff  for  the  pecunlarr  los 


S.  Fallnrfl  of  dnty  as  to  retention  in  official  custody,  barring  dis- 
turbance beyond  human  control,  results  the  same. 

4.  In  case  the  officer  suffers  an  escape,  whether  voluntary  or  In- 
voluntary, he  Is  responsible  to  the  plaintiff  within  the  limita- 
tions stated. 

7.  An  ofilcer  may,  at  his  peril,  allow  a  defendant  In  arrest  under 
mesne  process  freedom  from  official  restraint,  provided  he  pro- 
duces him  upon  the  return  day  of  the  writ  or  time  equivalent 
thereto. 

B.  If  an  officer.  In  the  circumstances  stated,  suspends  official  custody 
tor  any  time,  whereby  he  becomes  unable  to  produce  the  de- 
fendant as  stated  in  No.  T,  he  Incurs  liability  for  the  legal  dam- 
age to  plaintiff,  dischargeable  only  by  jtayment. 

9.  A.  sheriff  may  entrust  execution  of  a  warrant  to  an  official  as- 
sistant, subject  to  personal  responsibility  for  that  assistant's 
conduct  as  It  It  were  his  own. 

10.  An  officer  having  executed  a  warrant  to  arrest  and  hold  to  hall, 

by  taking  the  defendant  Into  custody,  commits  an  actionable 
breach  of  duty  by  antmsting,  as  matter  of  tavor  or  convenience, 
the  prisoner  to  nonoffielal  control. 

11.  In  the  circumstances  stated  In  No.  10  the  Instant  official  custody 

of  the  person  Is  broken,  an  actionable  escape  will  have  occnrred. 

12.  In  case  of  ofDcial  custody  being  broken  as  suggested  in  the  for»- 
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going,  and  there  being  an  eacape  effected,  there  cannot  be  a  mb- 
Bequent  eacape  without  a  new  actual  arreat. 
18.  An  eecape  ts  effected  In  tbe  clrcumBtancofl  atatad,  npon  the  prln* 
clple  that  legal  cuatody  exlata  only  when  the  custodian  has  a 
right  under  the  warrant  to  posseaaion  of  the  prlaonor. 

14.  Resulting  from  the  rule  stated  In  No.  IS,  npon  an  officer  leavlDg 

his  prisoner  with  a  person  haring  no  right  under  the  warrant 
to  poaaesa  him,  an  eacape  la  effected, — an  actionable  breach  of 
official  duty. 

16.  It  being  the  dntr  of  an  officer  having  a  perton  in  eoatodj  to  main- 

tain tbe  aame  till  terminated  by  due  coutm  of  law,  an  agre^ 
ment  with  a  aonofflclal  custodian  to  produce  the  prlaoner  Into 
official  cuatody  at  some  later  time,  la  is  violation  of  law. 

15.  An  agreement  In  plain  Tlolatlon  of  law.  Is  void  and  so  unenforce- 

able by  Judicial  remediea,  regardless  of  whether  it  InvolTes  a 
breach  of  moral  obltgatloa. 

17.  The  Btatutea,  aecs.  2697  to  2706,  State.  (1898),  governing  the  pro- 

ceedtnga  in  respect  to  the  execution  of  a  warrant  to  arrest  and 
hold  to  bail,  and  sec.  2T1Z,  proTidiug  that.  If  the  prisoner  after 
having  been  arrested  shall  not  have  given  ball  or  be  produced 
in  due  course,  the  officer  shall  be  deemed  guilty  of  an  escape 
and  be,  hlmaelf,  liable  as  ball.  In  effect  prohibits  snch  officer 
from  allowing  his  prisoner  to  go  from  his  official  custody  ex- 
cept aa  provided  by  the  written  law. 

18.  In  caae  of  an  action  against  one  or  more  peraona  tor  damages 

for  their  having  executed  a  conspiracy  to  do  a  wrongful  act,  the 
giat  of  the  action  la  the  damage. 

19.  It  there  be  no  legal  wrong  In  what  is  done  by  two  or  more  per- 

sona acting  in  concert,  in  that  if  the  wrong  were  done  by  one  It 
would  not  be  actionable,  in  general.  It  la  not  rendered  action- 
able becauBe  of  having  been  done  by  a  combination. 

20.  The  foregoing  Is  the  rule  where  there  la  no  substantive  wrong 

in  the  combination  itself. 

21.  In  caae  of  a  conanmmated  combination  to  breach  a  contract,  the 

wrong,  giving  rlae  to  the  legal  right  to  damages.  Is  the  break- 
ing of  the  agreement,  not  the  combination. 
ii.  For  a  comprehensive  rule: 

"An  act  legal  tn  itself,  In  that  It  doea  not  offend  against  the 
criminal  law,  and  the  Injuries  are  damnum  obigtM  injuria,  re- 
gardless of  its  violation  of  moral  standards,  whether  such  act 
be  the  one  perpetrated  or  tbe  means  vsed  to  that  end,  generally, 
if  not  the  subject  of  a  civil  action  for  damages  when  done  by 
one  person.  Is  not  If  done  by  many  acting  in  concert." 
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23.  Wbera  an  offlcer.  In  breach  of  hla  dutr,  leaves  his  prleoner  In  non- 

oHclal  castody  under  an  agreement  that  the  castodlan  will  pro- 
duce him,  the  agreement  la  Illegal,  therefore  void;   hence  an 
executed  combination  to  breach  It  does  not  constitute  a  legltl* 
mate  toundatloii  for  an  action  for  damagee  for  conspiracy. 
IBfllabuB  br  M*BHn*i.i,  J.l 
On  rehewring: 

24.  A  statute  of  another  state,  although  not  pleaded,  la  admlaetble  In 

evidence  to  prove  a  material  fact  which  Is  pleaded. 

a.  Under  the  Michigan  atatate  (sec  8912,  How.  Ann.  StaU.  1S82} 
the  Jail  llmltB  In  tliat  state  are  the  boundaries  of  the  county 
In  which  the  Jail  is  situated. 

36.  At  common  taw  and  under  the  Michigan  statute  (eec  S919,  How. 
Ann.  State.  1S82)  a  person  arrested  on  mesne  process  may  be 
permitted  to  have  Jail  liberties  without  bond,  at  the  rleb  of  the 
oScer,  and  bo  long  as  he  remains  within  the  Jail  limits  he  con* 
tlnues  to  be  In  ofllclal  custody;  but  If  he  goes  outside  of  such 
limits  without  the  consent  of  the  person  at  whose  suit  be  Is 
under  arrest  It  la  an  escape. 

27.  Peraous  who  combtne  to  Induce  and  assist  a  peraon  to  escape 
and  who  execute  such  purpose  to  the  damage  of  the  offlcer  hav- 
ing him  in  custody,  are  liable  to  such  offlcer  for  the  pecuniary 
loss  sustained  by  him. 

ApF£Ai.a  from  a  judgment  of  the  circuit  court  for  Oneida 
count}' :  A.  H.  Reid,  Circuit  Judge.  Affirmed  as  to  one  de- 
fendant; reversed  as  to  the  other. 

Action  for  loss  caused  by  defendants,  acting  in  concert,  aid- 
ing in  the  departure  of  a  person  alleged  to  be  in  plaintifPs 
lavful  custodj  as  sheriff,  from  tiie  latter's  jurisdiction. 

One  Kitchen,  deputy  under  plaintiff  as  sheriff  of  Cheboy- 
gan county,  Michigan,  had  a  warrant,  issued  in  a  civil  action, 
for  the  arrest  and  holding  to  bail  of  one  Geoi^  Schoettle,  a 
minor,  living  with  defendant  Eiigena  Schoettle,  his  father, 
whose  residence  was  in  Ohio,  hut  domiciled  in  prcesenti  in  said 
county.  The  depu^  visited  such  domicile  to  execute  the  wai^ 
rant,  but,  instead  of  taking  George  into  actual  custody,  he  ex- 
plained to  Mn  Schoettle  the  purpose  of  the  visit,  exhibited, 
lead  the  papers  to  and  left  copies  thereof  wit^  him,  George 
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being  preaent,  and  accepted  Mr.  Schoettle's  promise  to  produce 
the  boy  at  the  county  seat  the  next  morning  in  consideration 
of  his  b^ng  left  at  home  in  the  meautima  The  purpose  of 
seeking  to  hold  (George  to  bail  was  to  prevent  his  leaving  the 
state  pending  litigation  with  him  and  enforce  payment  of  any 
judgment  which  might  be  rendered  against  him.  The  officer 
relied  on  Mr.  Schoettle's  promise  and  did  not  serve  the  papers 
other  than  as  aforesaid.  He  returned  that  he  duly  execnted 
the  writ  and  defendant  escaped  from  custody.  According  to 
the  promise,  Mr.  Schoettle  took  George  to  Cheboygan,  the 
county  seat,  going  by  the  train  on  which  the  officer  returned, 
but  did  not  deliver  the  boy  into  the  officer's  actual  custody. 
Upon  arriving  at  Cheboygan  the  officer  went  directly  to  bis 
home,  telling  Mr.  Schoettle  to  have  G^rge  at  tlie  court  house 
at  9  o'clock  a.  m.  Mr.  Bchoettle  then  visited  a  lawyer's  office 
in  company  witli  Thomas  Martin  to  secure  legal  advice. 
While  they  were  there  the  officer  came  in  and  after  staying 
a  while  went  away  to  make  inquiries  respecting  proposed  bail. 
After  examining  the  papers  and  hearing  Mr.  Schoettle's  state- 
ment of  the  case  and  what  had  occurred,  the  lawyer  advised 
that  the  writ  was  void ;  that  George  was  not  in  legal  custody 
and  was  free  to  leave  the  coimty  if  he  desired.  FoBowing 
that,  Martin  and  defendant  Holmes,  in  aid  of  Mr.  Schoettle 
and  George,  took  the  latter  by  team  to  a  railroad  station  out- 
Bide  Cheboygan  county,  where  George  took  a  train  and  left  the 
state.  Such  proceedings  were  thereafter  had  in  the  action 
against  Geoige  that  the  service  of  papers  <mi  him  was  adjudged 
valid  and  a  recovery  in  due  form  was  had  against  him  for 
$5,000  and  costs.  After  due  return  of  execution  thereon  un- 
satisfied, action  wae  commenced  against  the  plaintiff  and  hia 
bondsmen  for  damages  for  a  negligent  escape  and  judgment 
was  rendered  therein  against  him  for  $2,000  and  costs.  The 
judgment  was  affirmed  on  appeal  and  paid,  Subsequently, 
the  sheriff  cc«nmenced  this  action  for  damages.     The  cause 
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was  mbmitted  to  a  jury  resnlting  in  a  verdict  of  which  the  fol- 
lowing is  an  abridgment : 

1.  Wae  the  officer,  under  bia  writ,  autborized  to  take  Qeorge 
ScJioettle  into  bia  custody  t    A.  Yes. 

2.  Bid  the  officer,  when  in  a  position  to  do  80,  intend  to  take 
Qeoige  imder  the  writ  t    A.  No. 

8.  If  yoa  say  Yes  to  question  2,  did  the  officer  personally 
inform  Qeorge  of  such  intention  ? 

4.  If  you  say  No  to  question  3,  waa  George  so  informed  be- 
fore the  conference  at  the  law  office  I    A.  No. 

6.  Did  Geoi^  submit  to  custody  by  the  officer}    A,  No. 

6.  If  yon  say  Yes  to  question  6,  did  Hohnea  know  of  such 
submission  before  aiding  George  to  leave  the  state  1 

7.  Did  Mr.  Schoettle,  upon,  the  officer's  visit  to  bis  resi- 
dence, give  such  officer  reasonable  ground  to  believe  Gtoorgc 
had  Bubinitted  to  arrest  ?   A.  Yes. 

8.  If  you  say  Yes  to  question  7,  did  the  officer  rely  thereon 
to  plaintifPs  injury  I    A.  Yes. 

The  ooort  changed  the  answer  to  the  second  question  to 
Yes,  answered  the  third  in  the  affirmative,  changed  the  answer 
to  the  fifth  question,  and  held  that,  on  the  undisputed  evi- 
dence, as  to  Mr.  Sehoetile  at  least,  George  was  actually  placed 
under  arrest,  and  tliat  he,  in  1^^  effect,  submitted  thereto. 
On  the  verdict  as  so  changed  judgment  was  rendered  against 
Mr.  Schoettle,  but  as  to  defendant  Holmes  tbe  cause  waa  dis- 
missed with  costs. 

Defendants'  counsel  moved  the  conrt  to  strike  out  questions 
7  and  8  and  the  answers  thereto  and  for  judgment,  which  waa 
denied. 

Plaintiff's  counsel  moved  for  a  new  trial  as  to  Holmes,  in 
case  of  denial  of  judgment  against  him,  because  the  answer  to 
question  6  should  not  have  been  made  to  depend  on  the  fifth 
question  being  answered.  The  court,  for  want  of  an  answer 
to  question  6  or  coudneive  evidence  in  favor  of  plaintiff  in 
respect  thereto,  ordered  judgment  dismissing  the  case  as  to 
Toi.  140— 28 
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Holmes,  as  before  stated,  and  denied-  the  motioii  for  a  new 
trial 

Both  sides  appeaL 

For  Hie  plaintiff  the  cause  was  submitted  on  the  brief  of 
E.  D.  Minahan, 

For  Uie  defendants  there  was  a  brief  b^  Miller  4c  Reevs,  and 
oral  argument  hy  S.  8.  Miller. 

The  following  opinion  was  filed  December  6,  Idll : 

Mabshau.,  J.  It  is  conceded  that,  unless  Oeorge  Schoettle 
was  actually  placed  under  arrest  when  the  officer  visited  his 
father's  house,  and  custody,  in  practical  effect,  continued  down 
to  the  time  he  waj  assisted  out  of  the  sheriff's  jurisdiction, 
there  was  no  cause  of  action  against  the  appellant  Evgene 
Schoettle,  and  none  against  his  codefendant,  Holmgs,  unless 
he  knew  there  was  such  custody,  or  ought  to  have  known 
thereof,  when  he  aided  in  the  departure. 

The  point  made  that  Mr.  Schoettle  was  not  liable  if  he  did 
not  suppose  his  son  was  under  l^;al  arrest  at  the  time  of  the 
departure,  and  that  the  court  erred  in  failing  to  submit  ques- 
tions on  that  subject,  is  not  well  taken.  The  real  test  is,  Did 
Mr.  Schoettle,  in  the  legal  sense,  commit  a  wrong  to  plaintiff 
in  assisting  his  son  to  leave  the  sheriff's  jurisdiction  f  If  so, 
he  cannot  escape  responsibility,  as  to  measurable  pecuniary 
loss  suffered,  because  of  ignorance  or  want  of  intent  to  injure. 
Tort  cases,  in  the  civil  aspect,  do  not  depend  on  intent  to  in- 
jure, however  that  element  may  figure  in  the  criminal  aspect. 
N^either,  in  such  cases,  can  the  actual  damages  be  mitigated 
or  justified  by  elements  of  good  faith.  That  rule,  in  general, 
has  often  been  declared  and  applied  here.  Wilson  v.  Yotmff, 
31  Wis.  574;  Fenelon  v.  Butts,  53  Wis.  344,  10  N.  W.  601; 
GVocei).  P«mpsey,  75  Wis.  318,  43  N.W.  1121 ;  Pen^ton  v. 
Beyer,  94  Wis.  31,  68  N.  W.  415 ;  Candrian  v.  MiUer.  98 
Wis.  164,  73  N.  W.  1004.  The  rule,  in  brief,  is  this:  He 
who  is  damnified  hy  the  wrong  of  another,  regardless  of  that 
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other's  motive,  is  givaa  bj  the  law,  and  goaranteed,  funda- 
mentallj,  a  remedy  agaiuft  such  other  for  at  least  the  actual 
loss  sustained,  measured  b;  legal  rules.  That  applies,  oi 
course,  to  such  torts  aa  the  one  claimed  to  have  occurred,  giv- 
ing rise  to  this  case.     Duncan,  v.  Klinefelter,  5  Watte,  141. 

The  trial  court  held  that  there  was,  in  legtl  effect,  an  arrest, 
because  the  officer  was  with  the  boj,  had  opportunity  to  take 
him  into  actual  custody  and  did  the  equivalent  thereto,  since 
George,  of  his  own  motion,  or  by  that  of  his  father,  chose  to 
consider  bjniaftlf  in  official  custody  in  order  to  avoid  being 
taken  from  his  home  and  imprisoned;  the  father  agreeing, 
with  his  consent,  to  be  respratsiUe  for  his  production  on  the 
following  day  to  give  bail  according  to  law.  Whether,  as  the 
trial  court  held,  that  amounted  to  an  actual  arrest,  or  whether 
the  officer  by  having  been  induced  as  he  was  to  rely  upon  Mr. 
Sehoeitle'e  promise,  estopped  the  latter  from  subsequently  effi- 
ciently claiming  that  Qaoige  was  not  placed  under  arrest,  is 
immaterial  as  we  view  ihe  case.  Tf  it  were  conceded  that  the 
court  was  ri^t  on  both  propositions,  the  result  would  be  the 
same  as  if  the  decisirai  were  odierwise.  So  it  may  be  under- 
stood, for  the  case,  that,  to  all  intente  and  purposes,  Geoi^ 
was  placed  under  arrest  at  his  father's  house  and  l^al  custody 
continued  from  that  time  till  Mr.  Schoettle  breached  his  agree- 
ment by  assisting  his  son  to  leave  the  sheriff's  jurisdiction,  un- 
less the  arrest  ceased  to  be  effective  whfoi  the  officer  intrusted 
performance  of  bis  duty  to  Mr.  Schoettle  and  took  the  risk  of 
the  latter  not  keeping  his  agreement 

At  this  point  it  seems  appropriate,  ^ou^  not  necessary,  aa 
we  shall  see  in  the  end,  to  respond  to  plaintiff's  appeal  for  con- 
demnation of  the  trial  court's  refusal  to  grant  a  new  trial  as  to 
Holmes,  or  decide  the  question  of  his  responsible  participation 
in  Mr.  Schoettle's  wrongful  ccmdact,  if  there  were  such,  in 
plaintiff's  favor  and  render  a  judgment  against  both  defend- 
ante  accordingly.  We  perceive  no  error  in  the  fact  that  the 
special  verdict  was  so  framed  as  not  to  require  an  answer  to 
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the  question  ae  to  the  participation  of  Holmes  in  tlie  escape, 
so  called,  in  case  of  failure  to  find  that  there  waa  an  airest  un- 
der the  warrant  All  hinged,  at  the  best  for  plaintiff,  on 
whether,  actually  or  in  practical  effect,  Georgfi  was  placed 
under  arrest  at  his  father's  house.  There  was  ample  evidence, 
tending  at  least  to  ahow,  that  Holmes  knew  the  whole  situation 
when  he  aided  Qeoi^  to  leave  the  sheriff'a  jurisdiction. 
There  was  either  a  jury  question  on  that  subject  or  not  such 
because  of  the  evidence  being  conclusive  against  Holmes.  If 
tiie  latter  participated  in  the  conduct  of  Mr,  Schoettle,  the  two 
became  thereby  equally  liable.  Therefore,  to  change  the  an- 
swer which  was  vital  to  Mr.  Bchoettle's  side,  so  as  to  find 
against  him  and  then  refuse  a  new  trial  as  to  Holmes  or  ren- 
der judgment  against  him  because  of  conclusive  proof  of  his 
fatal  connection  with  his  codefendant,  grounding  the  refusal 
upon  the  very  reason  which,  if  good,  required  a  new  trial,  was 
illogical.  So  if  the  judgment  is  right  as  to  Mr.  Schoettle,  it 
ie  wrong  as  to  Holmes,  requiring  a  reversal  and  new  trial  or 
judgment  as  to  him.  Further  we  will  not  go,  on  this  branch 
of  the  case,  as  the  whole  subject  will  be  superseded  by  what 
follows. 

The  law  imposes  very  important  duties  upon  sheriffs  and 
similar  officials  and  holds  them  to  a  very  hi^  degree  of  ac- 
countability. When  a  sheriff  has  a  warrant,  as  in  this  caae, 
he  is  in  duty  bound  to  execute  it  with  all  reasonable  prompt- 
ness 1^  taking  the  defendant  into  official  custody  under  it  and 
holding  him  securely  in  such  custody  till  he  shall  have  been 
released  by  ctmsent  of  the  plaintiff,  or  be  set  at  liberty  upon 
giving  bail  according  to  the  command  of  the  writ  and  the  writ- 
ten law  as  regards  the  manner  and  form  thereof,  or  otherwise 
by  due  course  of  law.  If,  having  reasonable  opportunity  to 
make  the  arrest,  the  officer  fails  to  do  so,  he  is  liable  to  the 
plaintiff  for  iihe  pecuniary  loss,  at  least,  sustained  thereby. 
If  he  executes  the  warrant  in  part  by  taking  defendant  into 
custody  and  then  loses  such  custody  by  escape,  for  any  cause 
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within  humaQ  control, — escape,  Toluntaij  or  involuntary  on 
Ms  part,  he  ia  liable  to  the  plaintiff  the  same  as  in  case  of  a 
failure  to  execute  the  writ  at  alL  Murfree,  Sheriffs,  §  199 ; 
Crocker,  Sheriffs,  §§  600-607.  The  oommon-Uw  doctrine 
in  Uiia  regard  is  quite  inexorable,  and  has  not  been  relaxed  in 
this  state  bj  statute  as  it  has  been  in  wnne  jurisdictions,  but 
has  rather  beoi  supplemented  here  hj  written  law.  Sec  2713, 
Stats.  (1898).  Without  Buch  relazation  the  sheriff  ia  liable 
for  an  escape,  prejudicial  to  private  rights,  aa  in  this  case, 
within  the  limitaUons  suggested  even  tlioug^  there  be  do  moral 
turpitude  in  the  matter  and  obIj  the  constructive  fault  spring- 
iog  from  legal  responsibility  for  bis  act  and  the  acts  of  his 
official  assistants.  We  speak  of  this  to  illustrate  the  logic  of 
the  rule  hereafter  stated  which  particularly  concerns  this  case. 

True,  an  <^cer  may,  but  at  his  peril,  allow  a  defendant 
wheu  under  arrest  on  mesne  process,  some  liberty  ooutingent, 
however,  upon  his  producing  his  prisimer  on  the  return  day 
of  the  writ  or  time  equivalent  thereto,  if  there  be  any ;  but  if 
he  permits  the  defendant  to  go  at  large  for  any  length  of  time 
or  illegally  relaxes  custody  to  any  extent  after  mftlHrig  the  ai^ 
rest,  whereby  he  is  unable  to  produce  his  prisoner  when  re- 
quired in  the  performance  of  his  duty  upon  the  return  day  of 
the  writ,  liability  to  the  plaintiff  for  loss  caused  tliereby  arises 
and  can  be  disdiarged  only  by  paymrait  of  bis  damage. 

A  sheriff  may  eutrust  the  execudon  of  writs  and  the  cus- 
tody of  persona  taken  thereunder  to  o£Scial  assiatants,  being 
responsible  for  their  conduct,  as  if  it  were  his  own.  In  case 
of  their  breaching  ofBcial  duty  to  hia  damage  which  he  ia  com- 
pelled to  meet,  he  haa  a  right  of  action  over  against  them  for 
indemnity.  This  rule  obviously  goes  no  further  than  such 
assistants  as  are  possessed  of  legal  authority  to  arrest  the  de- 
fendant, or  hold  him  1^  authority  of  the  officer  after  initiation 
of  legal  custody.  It  does  not  pennit  of  the  officer  mtrusting 
custody  of  the  prisoner  to  any  one  having  no  official  right  to 
restrain  him,  as  a  mere  matter  of  oonvenience  or  indulgence. 
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It  follows  from  the  foregoing,  that  there  can  be  no  such 
thing  as  an  escape,  rendering  a  sheriff  liable  for  an  injury  to 
private  rights,  aa  in  tliis  case,  unless  there  was  legal  custody 
under  the  warrant  at  the  time  tlie  departure  occurred.  That 
is  too  elementary  to  require  support  by  authorities. 

Now,  it  is  not  and  could  not  be  claimed  there  was  any  es- 
cape in  this  case  in  which  the  defendants,  or  eidier  of  them, 
wrongfully  participated,  from  a  legal  Btaudpoiut,  unless  it 
occurred  at  the  time  George  departed  from  the  aberiff'B  juris- 
diction. If  he  was  not  then  in  official  custody,  and  had  not 
been  since  he  was  voluntarily  left  with  hia  father  on  the  pre- 
ceding day,  then  the  escape,  if  any  occurred,  happened  at  the 
1att«r  time. 

from  the  foregoing  it  must  follow,  on  principle,  that  a  sher- 
iff has  no  authority  to  leave  hia  prisoner,  aa  in  this  case,  to  be 
produced  by  a  person  having  no  official  status  and  so  no  offi- 
cial right  to  restrain  hiuL  The  contrary  would  be  out  of  all 
harmony  with  the  dignity  and  responsibility  of  the  office  of 
sheriff.  It  would  open  the  way  to  lax  performance  of  official 
duties  and  inestimable  mischief,  to  the  prejudice  of  private 
and  public  rights.  No  warrant  is  found  in  the  history  of  the 
matter  as  found  in  the  books  for  an  officer  to  leave  his  prisoner 
with  a  private  pers<m  under  a  promise  of  the  latter  to  continue 
the  custody,  and  be  held  excusable  for  doing  so,  or  such  person 
being  held  responsible  to  him  upon  such  promise.  The  in- 
dustry of  counsel,  if  it  were  turned  to  the  matter,  failed  to 
result  in  citing  to  our  attention  any  precedent  or  principle 
sancUoning  or  enforcing  such  a  promise.  On  the  contrary, 
well  considered  decisions  exist  holding  that  such  promises  are 
void  for  want  of  consideration  and  are  wholly  unenforceable 
as  contrary  to  public  policy,  being  in  violation  of  the  official 
duty  of  die  sheriff  to  take  and  officially  hold,  or  let  to  bail,  or 
release  the  defendant  only  according  to  the  ocnmnand  of  the 
writ 
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We  may  well  say,  in  pasedng,  that  t^e  officer  here  did  not 
even  clothe  Mt.  Schoettle  with  the  semblance  of  authority,  by 
leaving  the  writ  with  him.  Only  copies  were  so  left  and  that 
for  the  purpose  of  service,  not  for  the  purpose  of  conferring 
autliority  to  restrain  Qeorge  SB  (me  under  arrest  So  ifaere 
was  a  clear  case,  witiiin  principle  and  authoritj,  of  allowing 
a  prisoner  to  go  at  large  after  having  once  been  taken  into 
custody  under  a  writ, — go  at  large  oontraiy  to  tlie  ownmand 
of  the  writ  under  which  he  was  arrested. 

Gt^ierally,  it  will  be  found  stated,  that  any  suspension  of 
actual  official  custody  once  existing,  as  in  ^lia  case,  effects  an 
escape.  11  Am.  &  Eng.  Ency,  of  Law  (2d  ed.)  265.  The 
officer,  to  perform  his  duty  in  such  a  case,  must  keep  his  pris- 
tmer  in  secure  custody,  not  necessarily  lock  him  up,  but  under 
official  oontroL  Murfree,  Sheriffs,  §  200.  Leaving  the  pris- 
oner in  the  custody  of  another,  not  an  ofBoer,  as  indicated, 
effects  an  escape  necessarily,  because  of  the  custodian  having 
no  official  authority  to  hold  the  prisoner.  Crocker,  Sheriffs, 
§  601 ;  Palmer  v.  Hatch,  9  Johns.  329 ;  Browning's  Ex'x  v. 
Bittetihtnise,  40  N.  J.  Law,  230 ;  Hawktna  v.  Plomer,  2  W. 
Blackst  1048 ;  Benion  v.  SvUon.  1  Bos.  &  PuL  24 ;  0  Instead 
V.  Raymond,  6  Johns.  62. 

Decisions  of  recent  date  relating  to  the  subject  are  not  nu- 
merous, rather  indicating,  when  taken  in  connection  with  text- 
book authorities,  that  the  stated  mie  long  since  became  so  ele- 
mentary as  to  preclude  controversies  in  respect  to  the  matter 
reaching  oonrbs  oi  last  resort. 

In  connection  with  what  has  been  said,  it  seems  well  to  give 
caution  against  the  inadvertent  statement  in  Smith,  ^eriffs, 
etc.,  at  page  665,  which  might  lead  one  astray.  This  lan- 
guage is  there  used :  "Arresting  (me  on  civil  process  and  leav- 
ing him  in  custody  of  one  not  'as  officer,  is  not  an  escape." 
Possibly  that  text-book  stat«nent  waa  brought  to  the  attention 
of  the  court  below  and  affected  the  result,  as  it  does  not  seem 
to  have  occurred  that  legal  custody  was  suspended  by  the  offi- 
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oer,  becauBS  of  his  having  left  hia  prisoner  with  JIfr.  Schoettle. 
The  quoted  language  is  out  of  harmoaj  with  ite  context.  It 
is  based  cm  two  New  York  decisions  which  we  have  cited. 
They  are  directly  contrary  thereto.  The  word  "not"  evi-' 
dently  was  interpolated  into  the  author's  writing  in  the  proc- 
ess of  producing  his  work  after  the  copy  for  the  printer  left 
his  hands.  In  the  first  case  the  author  referred  to  tlie  (^oer, 
after  making  the  arrest,  through  kindness  and  for  mutual  con- 
venience, left  his  prisoner  in  the  custody  of  the  tatter's  two 
brothers.  The  oourt  treated  the  matter  very  briefiy,  thus: 
"This  was  leaving  the  prisoner  at  \asg»  and  was  clearly  an 
escape ;  for  the  two  brothers  of  the  prisoner  had  no  authority, 
after  the  dapu^  had  left  them,  to  detain  the  prisoner.  ..." 

In  Benton  v.  Sutton,  eupra,  a.  leading  English  case  often 
cited,  the  officer  after  making  the  arrest  left  his  prisoner  in 
custody,  for  a  time,  of  a  follows  who  had  no  official  authority. 
The  court  by  Eykb,  0.  J.,  said: 

"The  custody  of  tiie  follower,  after  the  writ  once  executed, 
amounted  to  nothing;  he  could  have  no  power  to  detain  the 
prisoner  if  he  had  chosen  to  escape,  and  the  warrant  would 
have  been  no  justification  to  him,  if  any  mischief  had  hap- 
pened; which  reduces  the  case  to  this  point,  that  the  prisoner 
was  found  absolutely  at  lai^.  .  .  .  Cases  may  be  put  where, 
if  tiie  officer  attempted  to  justify  any  length  oi.  indulgence, 
under  color  of  the  prisoner  being  always  in  hia  presence,  the 
court  would  say  that  it  was  an  escape." 

Btflleb,  J.,  added : 

"I  think  that  no  distinction  can  be  made  between  sudli  a 
case  as  this,  and  one  which  originates  in  more  laudable  mo- 
tives. Wherever  the  prisoner  in  execution  is  in  a  different 
custody  from  that  which  is  likely  to  enforce  payment  of  the 
debt,  it  is  an  escape." 

All  the  judges  concurred  that  inunediately  np<ni  the  pria- 
(Hier  being,  as  matter  of  indulgence,  left  with  the  perscoi  not 
an  officer, — ^who  could  have  the  protection  of  the  writ  in  offi- 
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cial]j  restraiiuDg  bim,  lie  was  no  longer  in  legal  ciietodj,  but, 
in  the  eye  of  the  law,  bad  escaped. 

It  follows,  logically,  from  the  foregoing, — upon  tbe  elemen- 
tary principle  that  an  agreement  in  plain  violation  of  law,  is 
onenforceabl^  and  tbe  time-bonored  doctrine  that  a  sberifF 
bolding  a  writ,  as  in  this  case,  is  in  duty  bound  to  execute  it 
with  strict  fidelity  to  its  commands ;  and  that,  after  taking  tlie 
prisoner,  to  place  bim  under  nonofficial  control  or  allow  bim 
to  go  at  large  otherwise,  upon  his  own  prtsnise  <»  the  asaui^ 
ance  of  another  that  be  will  appear  at  a  later  time,  other  than 
auch  assurance  as  is  prescribed  by  law ;  any  agreement  whereby 
the  <^Bcer  entrusts  custody  of  bis  prisoner  to  another  who  baa 
not  authority  under  protection  of  tbe  writ  to  restrain  bim,  ac- 
complishes a  legal  escape, — that  the  agreement  relied  on  was 
and  is  absolutely  void.  The  following  in  addition  to  tbe  au- 
tboritiea  heretofore  cited  so  declare  the  law  and  illuatrate  its 
application:  Wheeler  v.  Bailey,  13  Johns.  366;  Wimier  v. 
Kinney.  1  N.  T,  366;  Cook  v.  Freudenihai,  80  N.  T.  203; 
Richardson  v.  CrandaU,  48  N.  Y.  348 ;  Decker  v.  Judson,  16 
N.  Y.  439. 

In  New  Yoil:,  it  is  true,  a  statute  eodated  declaring  agree- 
menta,  other  than  such  aa  are  ezpFessly  authorized  by  law, 
taken  by  an  officer  in  his  (^cial  capacity  to  enable  bim  to  al- 
low a  person  in  his  custody  under  arrest  to  go  at  liberty,  void. 
Snt  sucb  statute  waa  modeled  after  an  ancient  English  statute 
and  is,  in  Hie  main,  a  declaration  of  a  common-law  rule. 

In  Winter  v.  Kinney,  supra,  it  was  said,  in  effect,  that  any 
agreement  made  by  an  officer  inconsistent  with  bis  official  duty 
whereby  injniy  may  happen  to  tbe  plaintiff  in  tlie  case  in 
which  the  defoidant  is  under  arrest  for  tbe  security  ai  the 
plaintiff,  is  void.  Many  cases  are  referred  to  in  the  citations 
of  an  officer  taking  a  pnHnise  in  some  form  not  provided  by 
statute,  to  enable  him  to  allow  the  defendant  more  or  leas  lib- 
erty inconsistent  with  his  being  under  actual  restraint  as  a 
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prUoDer ;  ttie  act  in  nianj,  and  perhaps  moat  onBee,  aa  here, 
being  out  of  kiuduesa  to  the  defendant  and  without  thou^t 
of  injuring  the  plaintiff  or  that  he  would  be  injured.  All 
Buch  were  condraaned  as  in  breach  of  (^cial  dut^. 

In  BTOwnin/a  Enfx  v,  BitterAouse,  40  N.  J.  Law,  230,  the 
court  aptly  r^narked: 

"There  ia  UtUe  sentimentalism  in  the  law  relating  to  debtors 
in  execution;  and  the  rule  is  vary  stringent  that  the  sheriff 
shall  take  the  defendant  and  safely  keep  him  so  that  he  may 
have  him  in  custody,  ready  to  satisfy  the  plaintiff,  though  in 
arrests  upon  mesne  process  the  officer  disehazges  his  duty  if  he 
produces  tlie  defendant  on  the  day  of  the  return." 

We  must  assume,  on  tlie  record,  that  the  law  of  Michigau  is 
the  same  as  the  law  of  this  state  respecting  a  sheriff's  duty  in 
aueh  circumstances  as  those  under  consideration, — that  is,  to 
permit  the  prisoner  to  be  at  liberty  after  having  been  placed 
under  arrest  only  upon  his  giving  bail  as  indicated  in  the 
warrant,  or  the  plaintiff  consenting  thereto,  or  iiie  defendant 
being  discharged  or  released  in  due  course  of  law.  The  war- 
rant in  such  a  case  fixes  the  amount  of  the  bail  The  statutes 
direct  the  manner  thereof.  Sec  2697,  Stats.  (1898).  They 
also  provide  that  if  the  prisoner,  after  having  been  arrested, 
be  not  produced  in  due  course,  or  have  not  given  security  in 
some  (me  of  the  ways  pointed  out^  the  sheriff  shall  be  liable, 
himself,  as  bail,  upon  the  ground  of  having  been  guilty  of  per- 
mitting an  escape.  Sec.  2712,  Stats.  (189S).  That  is  equiv- 
alent to  a  statutory  prohibition  of  allowing  a  prisoner  indul- 
gence inconsistent  with  official  duty  and  to  a  declaration  that 
any  such  allowance,  under  an  agreement,  as  in  this  case,  is  an 
escape  and  the  agreement  void. 

How  Uien  can  we  escape  the  conclusion  that  the  officer  in 
taking,  for  the  time  being,  the  personal  prcanise  of  Mr.  Bchoet- 
tle  to  produce  Geoi^  plainly  violated  the  law,  conunon  and 
statute,  regarding  his  official  duty  t    The  violaticHi  was  of  a 
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kind,  regardless  of  good  intention,  deemed  from  time  im- 
memorial, aa  we  liave  aeen,  of  a  vei^  dangerous  piejudidal 
character,  Sound  public  poli^  condemns  such  lapses,  no 
matter  if  the  sheriff  be  actuated  hj  ihe  best  of  motives.  Good 
motives  do  not-justif;  or  excuse  violation  b;  a  sheriff  of  bia 
dut^'  to  as  fully  as  practicable  execute  the  writ  placed  in  hia 
hands  for  that  purpose.  A  contract  in  breach  of  such  duty 
is,  logically,  void  and  unenforceable. 

We  must  hold  that  George  Scboettle  ceased  to  be  plaintiff's 
prisoner  before  the  time  when  he  was  assisted  to  leave  Hie 
state  of  Michigan.  There  was  a  voluntary  escape,  in  legal 
effect,  the  preceding  day.  Mr.  Sehoettle  was  under  no  I^al 
obligation  to  produce  his  son  and  deliver  him  according  to 
promise,  however  significant  may  appear  hia  moral  obligation 
to  have  done  so.  So  George,  not  being  in  the  sheriff's  custody 
or  under  arrest  in  any  sraise  on  the  day  of  the  departure,  com- 
mitted no  legal  wrong  to  plaintiff  in  going  away,  neitber  did 
the  defendants  in  assisting  him  in  the  matter. 

The  mere  fact,  if  there  be  such,  of  tbere  having  been  eon- 
cert  between  the  defendants  did  not  create  a  liability  for  dam- 
ages. In  a  civil  action  against  two  or  more  persons,  charged 
with  having  conspired  together  to  do  a  wrongful  act  to  the 
damage  of  another  and  executed  the  agreement  in  that  regard, 
the  gist  of  the  action  is  Uie  damage,  not  the  conspiracy.  The 
latter  is  material  only  to  fix  joint  liability  when  otherwise 
perhaps  some  of  the  parties  charged  would  not  be  liable  at  all 
If  there  be  no  legal  wrong  in  what  is  done  by  such  a  oombina- 
ticai  then  there  is  no  legal,  that  is  recoverable,  damage.  Such 
damages  are  only  incident  to  a  violation  of  some  legal  right. 
If  the  agreement  between  Mr.  Sehoettle  and  the  deputy  sheriff 
were  valid,  then  the  agreement  between  the  defendants  to 
breach  it,  and  concurrence  in  carrying  that  out,  would  fall 
within  the  rule  rendering  concert  in  doing  an  unlawful  act 
actionable  civilly  in  case  of  the  purpose  of  the  agreem^it  be- 
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ing  carried  out  to  the  damage  of  another.  The  tinlawfol  act, 
primarily,  would  be  the  breaking  of  the  valid  contract,  not  the 
concerting  together  to  do  it. 

ThiB  court  pointed  out  the  danger  of  confusing  conspiracy 
in  its  criminal  aspect  vith  conspira^  having  no  reference  to 
the  commission  of  a  crime  or  not  being  in  itself  a  substantive 
orimiDal  offense,  in  Martens  v,  Reilly,  109  Wis.  464,  84 
K  W.  840;  State  ex  tbI.  Dumer  v.  Huegin,  110  Wis.  189, 
254,  85  N.  W.  1046 ;  Bandall  v.  Lonstorf,  126  Wis.  147, 105 
N.  W.  668;  White  v.  White,  132  Wis.  121,  128,  111  N.  W. 
1116;  and  Jones  v.  Momon,  137  Wis.  478,  119  K  W.  179. 
As  said  in  the  latter  case,  theis  ia  no  such  thing  as  a  civil  ac- 
tion for  conspiracy,  but  there  is  a  wdl  knovm  ri^t  of  action 
for  damages  for  a  wrong  committed  by  many  persons  concert- 
ing together  to  do  an  unlawful  act,  the  joint  liability  springing 
irom  the  concert  without,  necessarily,  all  persons  charged  hav- 
ing participated  in  the  overt  acts.  Li  Martens  v.  Bdlly, 
supra,  the  rule  on  the  subject,  latterly  several  times  approved, 
respecting  the  matter  under  discussion  was  phrased  thus: 

"An  act  legal  in  itself,  in  that  it  does  not  offend  against  the 
criminal  law  and  the  injuries  are  damnum  aisqve  injuria,  re- 
gardless of  its  violation  of  moral  standards,  whether  such  act 
be  the  one  perpetrated  or  the  means  used  to  tiiAt  end,  generally, 
if  not  the  subject  of  a  civil  action  tor  damages  when  done  by 
one  person,  is  not  if  done  by  many  acting  in  concert" 

We  do  not  overlook  the  element  of  parental  authori^  which 
existed  in  this  case.  That  afforded  capacity,  to  some  extent, 
for  Mr,  Schoettle  to  keep  his  promise  made  to  the  officer,  but 
under  any  one  of  many  circumstances  which  might  have  arisen, 
none  whatever.  Parental  authority  gave  Mr.  Schoettle  no 
legal  right  whatever  to  imprison  his  eon  as  one  liable  to  re- 
straint as  a  violator  of  law,  or  to  deprive  him  of  his  liberty 
for  the  purpose  of  turning  him  over  to  the  officw.  Regard- 
less of  such  authority,  the  escape  was  complete  and  liability 
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of  the  officer  created  when  George  was  abandoned  to  nonc^- 
cial  custody,  leaving  no  basis  for  liability  for  wli£t  occurred 
on  the  following  day.  Had  the  writ  been  left  with  Mr. 
Schoettle  it  would  not  have  famiBbed  him  any  justification 
for  resisting  the  taking  of  the  boy  on  another  writ  held  by 
some  other  offioer  o^  any  other  taking  of  George  from  hie  cus- 
tody. All  the  authority  incident  to  official  control  was  due 
from  the  officer  to  the  plaintiff  in  the  action  in  which  the  writ 
issued.  So  far  as  he  could,  he  violated  his  duty  in  that  re- 
^rd, — contracted  away,  innocently  it  ia  true,  the  custody 
which  dat7  required  him  to  retain,  and  then  sou^t  to  recoup 
die  damages  he  brou^t  upon  himself,  through  an  action  upon 
the  void  agreement.  We  may  w^  say,  in  passing,  th&.t  while 
he  cannot  succeed  in  doing  that,  the  result  reflects  no  credit 
on  Mr.  Schoettle. 

The  foregoing  leaves  the  judgment  without  any  support  in 
the  law  or  the  evidence.  The  precise  ground  of  our  deciflicm 
does  not  seem  to  have  been  presented  below  or  to  have  been  in 
the  mind  of  counsel  for  appellant  here,  thou^  the  exceptions 
saved  are  broad  enough  to  cover  it  so  far  as  exceptions  were 
necessary  therefor.  The  judgment  below  should  have  gone 
in  the  defendants'  favor  on  the  motion  therefor  aAer  verdict. 

By  the  Court. — On  plaintiff's  appeal  the  judgment  as  to 
defendant  Holmes  is  affirmed.  On  the  appeal  of  defendant 
Schoettle  the  judgment  is  reversed,  and  the  cause  remanded 
with  directions  to  enter  judgment  dismissing  the  action  as  to 
him  with  costs. 

SiEBECKEB,  Kebwht,  and  Babitzb,  JJ.,  dissented. 

A  motion  by  plaintiff  for  a  rehearing  was  granted  on  Jan- 
nary  30,  1912,  and  the  cause  was  reargued  on  April  6,  1912. 

E.  D.  Minakan,  for  the  plaintiff. 

For  the  defendant  there  was  a  brief  by  M^ler  £  Reeva,  and 
oral  argument  by  8.  8.  Miller. 
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The  foUowiDg  opinion  wsb  filed  April  23,  1913: 

Mabbhaix,  J.  If  George  SchoetUe  was  not  at  large, — had 
not  already  escaped  fixnn  custody  of  the  t^cer,  when  he  was 
assisted  by  Eugene  Schoeitle  and  Edmund  Holmes  to  leave 
the  Btate,  then  the  lo^c  of  the  first  result  here  requires  a  dif- 
ferent one  because  of  change  of  piBmises. 

Ey  common-law  rules  a  person  once  arrested  by  mesne  proc- 
ess, so  long  as  kept  within  jail  limits,  is  in  official  custody, 
and  upon  being  permitted  to  go  outside  thereof  without  con- 
sent of  tjie  person  at  whose  suit  he  should  be  in  custody,  there 
is  a  voluntary  escape.  In  general,  a  person  arrested  on  mesne 
process  may  be  permitted  by  the  officer  at  his  own  risk  to  have 
jail  liberties,  or  he  may  take  a  bond  to  indemnify  against  risk 
in  permitting  the  indulgence.  In  either  case,  there  is  no  es- 
cape. Such,  is  the  common-law  rule, — Crodier,  Sheriffs, 
I  592 ;  11  Am.  &  Eng.  Ency.  (rf  Law  (2d  ed.)  269,— and  it 
has  been  incorporated  into  most  Codes  in  connectitm  with  a 
variatifHi  of  the  common  rule  as  to  what  constitutes  jail  limits. 
That  is  true  as  to  our  statute.  Sees.  4321-4323,  Stats. 
(1898). 

So  it  is  Jmp(»tant  in  a  case  of  this  sort,  to  determine  the 
state  of  the  law  in  the  particular  jurisdiction  where  the  cause 
of  action  arose  as  regards  what  constitutes  jail  limits.  Com- 
monly it  is  the  prison  bounds.  In  the  absence  of  any  statute 
that  would  be  the  test.  In  case  of  a  suit  prosecuted,  as  in  this 
instance,  and  no  proof  of  a  statute  fixing  jail  limits  in  the 
nei^boriug  state,  the  presumption  would  be  that  they  are  the 
same  as  here, — the  sides  of  a  square,  the  center  of  each  side 
being  one  mile  from  the  jaiL 

It  follows  that,  under  the  common  law  or  the  statutes  of 
this  state,  Qeorge  Schoettle,  after  having  been  arrested,  was 
permitted  to  be  outside  of  jail  liberties  and  from  under  offi- 
cial custody.    That  seemed  fatal  to  plaintifTs  cause  of  action 
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on  tlie  first  hearing  The  aspect  would  liave  been  the  reverse 
had  it  been  understood  that  under  the  law  of  Michigan  Qeoi^ 
Schoetde  was  within  jail  liberties  tiU  he  departed  from  the 
countj  wherein  he  waa  arrested. 

The  vital  point  of  the  case  does  not  appear  to  have  been 
folly  appreciated  when  the  cause  was  first  presented  here. 
The  statute  of  Michigan,  which  govemB  the  matter,  was  not 
referred  to  by  either  side,  in  the  briefs  or  oral  arguments. 
The  record  of  the  trial  did  not  clearly  disclose  introduction 
of  the  statute.  Loojdng  through  that  part  <^  the  bill  of  ex- 
ceptions where  one  would  expect  to  find  evidence  of  its  intro- 
duction, it  is  not  clearly  there.  It  appears,  in  exUtuo,  with  a 
copy  of  all  statutes  introduced  at  the  end  of  the  bilL  Counsel 
now  seem  to  agree  that  it  was  introduced  in  evidence.  The 
main  contention  of  counsel  for  defendants  is  that  it  was  not 
competent  because  not  pleaded.  It  is  considered  that  there  is 
no  merit  in  that  It  was  mere  matter  of  evidence  to  prove  a 
fact  essential  to  the  cause  of  action.  The  fact  was  pleaded. 
Of  conrs^  it  was  not  necessary  to  plead  the  evidence  to  prove 
the  f  acL 

Why  the  Midiigan  statute  which  now  seems  so  vital  and 
would  certainly  have  seemed  ao  before  had  it  been  brought  to 
onr  attention,  was  not  mentioned  in  the  briefs  and  made 
prominent  on  the  argument,  is  not  perceived.  Under  the  oir- 
comstancea,  particularly  the  state  of  the  record,  it  seems  quite 
natural  that  it  escaped  our  attention. 

Sec  8912,  How.  Ann.  Stats.  Mich.  1882,  fixes  the  jail  lim- 
its in  that  state  at  the  boundaries  of  the  county  within  which 
the  jail  is  situated  and  provides  that  a  person  under  arrest,  as 
in  this  case,  shall  be  raititled  to  the  liberties  of  the  jail  limits 
of  such  county,  upon  executing  a  bond  to  tbe  sheriff,  as  in- 
dicated ;  and  sec.  8919  of  such  statutes  provides  that 

"The  going  at  large  of  any  prisoner  who  shall  have  executed 
snch  bond,  or  of  any  piisoner  who  would  be  entitled  to  the 


;ti  by  Google 


448         SUPREME  COUKT  OF  WISCONSIN.      [Apb. 

GebbArdt  t.  Holmes,  149  Wis.  428. 

liberties  of  anj  jail  upon  executing  such  bond,  wiliiin  the  jail 
limits  oi  tlie  count;  in  which  he  ^aU  be  in  custody,  shall  not 
be  deemed  an  escape  of  such  prisoner,  but  in  case  any  such 
prisoner  ^Lall  go  at  laige  without  the  jail  limits  of  such  county, 
without  the  assent  of  the  party  at  whose  suit  such  prisoner 
■hall  be  in  custody,  the  same  ^all  be  deemed  an  escape  and 
forfeiture  of  the  bond  so  executed,  and  the  sheriff  in  whose 
custody  such  prisimer  shall  have  been,  shall  have.  Uie  same  au- 
thority to  pTUSue  and  retake  such  prisoner,  as  if  such  escape 
had  been  made  from  the  jaiL" 

The  effect  of  the  for^poing  ia  unmistakable.  It,  in  legal 
effect,  extended  the  prison  bounds  so  as  to  make  them  coincide 
with  the  bounds  of  the  county  within  which  it  is  situated. 
So  long  as  a  prisoner  remains  within  the  coonty  he  is  is  the 
legal  custody  of  the  sheriff,  the  same  as  if  ccmfined  to  the 
bounds  of  the  jail  under  the  rules  of  the  common  law.  For 
one  so  circumstanced  to  leave  the  county  without  the  assent  of 
the  person  at  whose  suit  he  is  under  arreet,  is  just  as  much  a 
wrong  as  if  he  broke  and  escaped  from  jail  limits  as  that  term 
was  used  in  ancient  law. 

It  follows  that,  when  George  Schoettle  broke  hlg  parole,  bo 
to  speak,  by  departing  from  his  county,  he  committed  a  wrong 
to  the  damage  of  the  plaintiff,  Oebhardt.  The  damage  Axew 
to  the  cause  of  action  for  the  wrong  all  persons  who  partici- 
pated in  its  commission.  That  elem^t,  the  combination  to 
induce  and  aid  the  prisimer  to  escape  from  the  officer's  con- 
structive custody  and  the  execution  of  the  purpose  of  the  otan- 
bine,  under  the  rules  refored  to  in  the  former  opinion,  mode 
a  good  cause  of  action  in  Oebhardt'a  favor  against  the  co-con- 
spirator for  damages. 

Thus  the  law  of  the  cose,  as  bef(a«  decided,  is  so  varied 
by  the  statutes  of  the  state  of  Michigan,  wheie  the  cause  (^ 
action  aroee,  that  the  judgment  against  Eugene  Schoettis  is 
ri^t  and  must  be  affirmed ;  that  the  judgment  as  to  defendant 
Holmes  must  be  reversed,  and  the  cause  remanded  with  direo- 
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tiona  to  amend  tiie  judgment  in  plaintiff's  faror  ao  as  to  be 
against  both  defendants. 

By  the  Court. — So  ordered.  Costa  in  tibia  court  to  go  in 
pkintifi'a  favor  on  both  appeals. 

All  Justices  concurred. 


XooBBN,  Baspcmdent,  vs.  Sohissleb,  imp..  Appellant. 

April  a— April  tS,  ISlt. 

Part»er»Mp:  Loan  broken:  Ifotice  to  partner$  of  firm  transactiotu: 
Mortffimea:  Beoording:  Priority:  Bettlement:  What  {Mclttded. 

1.  Notice  to  one  partner  concerning  partnenhlp  tranaactlonB  la  no- 

tice to  tlie  GopcutnerH. 

2.  ThoB,  wbera  a  flrm  of  loan  broken  lent  money  for  a  client,  tak- 

ing a  mortgage  to  him  as  security,  each  partner  had  at  least 
constructlTe  notice  of  such  mortgage,  and  It  la  prior  oa  a  Hen  to 
a  mortgage  afterwards  taken  fay  one  of  the  partners  in  lila  own 
name  on  the  same  land  and  recorded  before  the  mortgage  to 
the  client. 

3.  The  fact  tbat  the  client's  mortgage  was  prior  to  that  of  the  part- 

ner did  not  make  such  partner  In  any  way  a  debtor  of  the 
client  so  that  the  client's  mortgage  would  be  transferred  or  In 
any  way  affected  fay  an  Instrument  of  settlement  by  the  terms 
of  which  the  client  sold  and  transferred  to  such  partner  and 
another  member  of  the  Arm  all  debts  due  or  to  become  due  to 
him  from  the  firm  or  either  of  said  partners,  together  with 
all  accounts,  notes,  actions,  claims,  demands,  etc.,  wtaatsoeTer 
against  said  partnera  or  either  of  them. 

Appeai.  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  J.  C.  Lunwio,  Circuit  Judge.    Affirmed. 

The  appeal  is  by  the  defendant  /.  /.  Schissler  from  a  judg- 
ment of  foredosur©  and  sale  adjudging  plaintiff's  mortgage  to 
be  prior  to  appellant's  mortgages.  The  appellant,  his  brother, 
and  one  Spumy  were  copartners  in  the  real  estate  and  loan 
Vol.  149—29 
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business  under  the  firm  name  and  style  of  Schissler  Bros.  & 
Spumj  in  the  city  of  Milwaukee  during  all  the  times  men- 
tioned herein.  On  March  19,  1904,  the  plaintiff  furnished 
the  firm,  through  Spumj,  $300  to  loan  on  real-estate  security. 
The  firm  loaned  the  money  to  one  Shebel,  took  a  note  and  mort- 
gage from  him  securing  the  same  on  the  property  in  question, 
and  turned  the  securities  over  to  plaintiff.  At  that  time  the 
title  to  the  property,  to  the  knowledge  of  the  members  of  the 
firm,  waa  in  fact  in  Spumy,  but  not  of  record.  Spumy  ad- 
vised plaintiff  not  to  record  his  mortgage,  and  the  latt^  itA- 
lowed  such  advice  and  did  not  record  it  until  January  18, 
1909.  Interest  on  the  loan  waa  paid  throu^  the  firm  until 
1908.  In  that  year  the  appellant  discovered  that  Spumy  was 
short  in  his  accounts  snd  greatly  indebted  to  the  firm.  To 
prot«ct  himself  on  account  of  such  indebtedness  he  took  a  note 
from  Spumy  for  $3,900  in  August,  1908,  secured  by  a  mort- 
gage on  the  property  covered  by  plaintiff's  mortgage,  and  in 
December  of  the  same  year  took  another  note  for  $1,800  se- 
cured by  a  morl^;age  on  the  same  premises.  Both  of  appel- 
lant's mortgages  were  recorded  prior  to  plaintiff's  mortgage. 
Subsequent  to  the  Shebel  loan,  and  on  July  24, 1904,  plaintiff 
tumed  over  to  the  firm  of  Schissler  Bros.  &  Spumy  the  sum 
of  $800,  and  on  June  12,  1907,  the  further  sum  of  $1,200  to 
be  loaned  on  real-estate  securities.  No  loans  were  made  for 
such  sums,  and  in  January,  1909,  plaintiff  had  a  settlement 
with  the  Schisslers,  evidenced  by  an  instrument  as  follows : 

"Know  all  men  by  these  presents  that  we,  John  Loosen  and 
Rosa  Loosen,  his  wife,  of  the  city  of  Milwaukee,  in  the  county 
of  Milwaukee  and  state  of  Wisconsin,  for  good  and  valuable 
ronsiderations  to  u8  paid  by  /.  Joseph  Schissler  and  Prok  V. 
Schiasler  of  the  same  place,  the  receipt  whereof  is  hereby 
acknowledged,  do  and  each  of  us  does  hereby  sell,  assign, 
transfer  and  set  over  to  said  J.  Joseph  Schissler  and  Prok  V, 
Schissler  aU  and  whatever  debt  or  debts,  sum  or  sums  of 
money  now  due  us  or  either  of  us  and  becoming  due  to  us  or 
either  of  ua  from  Victor  M.  Spumy  of  Milwaukee,  or  from 
/,  Joseph  Schissler  or  Prok  V.  Schissler,  of  Milwaukee,  Wis- 
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confiin,  or  from  the  late  firm  of  Schissler  Bros.  &  Spumy,  or 
from  either,  any  or  all  of  them,  together  with  all  aceounta, 
notes,  receipts,  contracts,  actions,  proceedings,  claims  and  de- 
mands whatsoever  in  law  or  equity  which  against  the  said 
Victor  M.  Spumy,  /.  Joseph  Sckissler  and  Prok  V.  SchisBler, 
or  either  of  them,  we  or  either  o£  us  ever  had,  now  have  or 
has,  or  which  our  or  either  of  our  heirs,  executors,  administra- 
tors, or  any  of  them,  hereafter  can,  shall  or  may  have,  for  or 
by  reason  of  any  cause,  matter  or  thing  whatsoever,  and  par- 
ticularly sell,  assign  and  transfer  to  the  aaid  /.  Joseph  Schis9- 
ler  and  Frok  V.  Schiasler  our  and  each  of  our  claim  or  claims, 
demands  and  actions  arising  and  growing  out  of  the  transac- 
tions evidenced  by  the  following  receipts,  to  wit :  a  receipt  for 
$1,200  dated  June  12,  1907;  a  receipt  for  $800  dated  July 
22, 1904.  And  we  do  and  each  of  us  does  hereby  further  sell, 
assign  and  transfer  to  said  /,  Jose^  Schissler  and  Prok  Y. 
Schissler  all  and  each  of  our  claims,  demands  and  actions  aris- 
ing or  growing  out  of  interest  money  collected  by  Schissler 
Bros.  &  Spumy  and  delivered  to  Victor  M.  Spumy  for  pay- 
ment to  us  or  either  of  us.  To  have  and  to  hold  all  of  the  fore- 
going to  the  said  J.  Joseph  Schissler  and  Prok  Y.  Schissler, 
with  power  to  collect  and  enforce  the  same  at  their  own  cost, 
expense  or  charge. 

"Witness- our  hands  and  seals  this  28th  day  of  January, 
190». 

(Signed)  "Johs  Loosen. 

"EosA  LoosBN." 

The  trial  court  held  that  the  Schissler  mortgage  was  not  in- 
cluded in  the  settlement  of  January,  1909,  and  that  appd- 
lant's  mortgages  were  subject  to  the  lien  of  plaintiff's  mort- 
gage. From  a  judgment  entered  accordingly  ^e  defendant 
J,  J.  Schissler  appealed. 

For  the  appellant  there  was  a  brief  by  LenichecJc,  Robinson, 
Fairchild  &  Boesel,  and  oral  argument  by  E.  T,  Fidrchild. 

For  the  respondent  there  was  a  brief  by  Soughion,  Neelen 
&  Houghton,  and  oral  argument  by  F.  W,  Houghton. 

ViNJE,  J,  Some  claim  is  made  that  the  Schisslers  and 
Spumy  were  not  partners.     But  the  evidence  is  conclusive 
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that  for  years  they  held  themselres  out,  and  acted,  as  such, 
and  it  is  admitted  that  aa  to  third  perstms  they  were  partners ; 
which  is  snfBcient  for  the  purposes  of  this  case,  as  there  is  no 
evidence  to  show  that  plaintiff  did  Dot  deal  with  them  as  part- 
ners, or  that  he  had  any  knowledge  that  they  were  not  such. 
But  the  evidence  shows  that  they  were  in  fact  partners.  Being 
sneh,  notice  to  one  partner  concerning  partnership  transac- 
tions is  notice  to  the  copartners.  Hubbard  v.  OcUvsha,  23 
Wis.  398;  TucJeer  v.  Cole,  B4  Wis.  539,  11  N.  W.  703;  30 
Cyc.  531 ;  1  Bates,  Fartn.  §  389.  So  the  appellant  is  (barged 
with  constructive  notice  of  the  Shebel  mortgage  even  if  he  did 
not  have  actual  notice  thereof.  The  trial  court  found  that  he 
knew  the  title  to  the  Shebel  property  was  in  Spumy  at  the 
time  the  loan  was  made,  and  there  is  good  ground  fo  believe 
he  had  actual  knowledge  of  the  Shebel  loan  and  mortgage. 
However,  be  that  as  it  may,  he  had  conatructive  notice  thereof, 
and  therefore  when  be  took  the  mortgage  from  Spumy  to  se- 
cure his  indebtedness  to  the  firm  he  knew  that  plaintiff  had  a 
prior  mortgage  on  the  same  premises  and  that  his  mortgages 
were  subordinate  thereto. 

It  is  claimed  the  Shebel  mortgage  passed  by  the  assignment 
executed  in  January,  1909.  Just  how  it  passed  is  not  made 
clear.  The  Shebel  mortgage  was  no  charge  against  the  appel- 
lant and  no  claim  was  made  by  plaintiff  that  it  was.  The 
fact  that  plaintiff  held  a  mortgage  on  the  same  premises  cov- 
ered by  appellant's  mortgages,  and  that  his  was  prior  to  those 
of  appellant,  did  not  operate  to  make  the  latter  a  debtor  of  the 
plaintiff  or  sustain  any  personal  liability  whatever  towards 
him.  Nor  was  the  Shebel  mortga^  either  directly  or  by  im- 
plication mentioned  or  referred  to  in  the  assignment,  so  we 
must  conclude  the  trial  court  correctly  held  it  was  not  in- 
cluded therein  or  in  the  settlement  then  made. 

By  the  Court. — Judgment  affirmed. 
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Kiebto-Haebslee  Bahowabs  Company,  Appellant,  yb. 
Padlos,  Adzmnistrator,  and  fluother,  Beapondenta. 

April  S—AprU  tS,  191t. 

Cltattel  nortgage  or  leatet  WrUing  eonatrved:  Tenien  V«w  Mat: 
Newly  dlacovered  evidence. 

L.  A  wTlttan  InBtnunent,  though  contalnlns  formal  words  appro- 
priate to  a  lease,  is  held,  on  the  evidence,  to  have  been  a  chattel 
mortgage  or  security  tor  the  paymeot  of  the  purchase  price 
of  the  artlclea  described  therein,  rather  than  a  lease. 

2.  When  tender  of  the  whole  amount  due  under  a  chattel  mortgage 
■ecuTlng  the  purchase  price  of  the  articles  described  therein  Is 
made  and  kept  good,  the  title  passes  to  the  purchaser. 

.8.  A  motion  for  a  new  trial  on  the  ground  of  newly  dlBcorerad  evi- 
dence was  properly  denied  where.  If  there  had  been  proper  dili- 
gence, such  eTidence  would  have  been  discovered  and  produced 
at  the  trlaL 

AppBAi.  from  a  judgment  of  Uie  tarcnit  conrt  for  Milwau- 
kee county:  LavbsnobW.  Hai.bbt,  Circuit  JndgB.  Affirmed. 

This  ia  an  action  of  replevin  to  recover  posaesBion  of  a  hotel 
range  and  certain  other  articles  comprising  a  part  of  the  outfit 
for  a  restaurant  It  was  undisputed  that  the  property  orig- 
inally belonged  to  the  plaintiff  (which  is  a  corporation  en- 
gaged in  the  hardware  buainesa  at  Milwaukee),  and  that  in 
February,  1910,  it  was  delivered  to  one  Kachiaras,  a  restau- 
rant keeper  (since  deceased),  mider  the  following  written 
agreement: 

"This  Certifies,  That  I,  Q.  Kuchiaras,  residing  at  No.  189 
3rd  Street,  in  the  City  of  Milwaukee,  State  of  Wisconsin, 
have  rented  and  recaved  from  Kiefer-Haessler  Hdw.  Co.  of 
Milwaukee,  Wisconsin,  (1)  One  Hotel  Range,  (1)  One  Water 
Cooler,  (3)  Three  Urns,  (1)  One  Cake  Griddle,  (1)  One 
Hot  Plate,  (1)  One  Tray  under  TTms,  all  complete  and  in 
good  order  and  valued  at  Two  Hundred  Sixty-five  Dollars 
($265)  which  I  agree  to  ii^e  with  care  and  keep  in  like  order, 
and  for  the  use  of  whidi  I  agree  to  pay  to  the  order  of  Kiefer- 
Haessler  Hdw.  Co.  rent  as  follows :  The  sum  of  One  Hundred 
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Dollars  ($100)  upon  delivery  of  thia  agreement  as  a  guaran- 
tee of  the  faithful  performances  upon  roy  part  of  all  die  con- 
ditions thereof,  and  the  further  sum  of  Twenty-five  Dollars 
($26)  rent  on  or  before  the  15th  day  of  each  month  hereafter 
for  six  months  at  the  office  of  Eiefer-Eaessler  Hdw.  Go.  with- 
out notice  or  demand.  But  if  default  shall  be  made  in  either 
of  said  payments,  or  if  I  shall  sell,  or  offer  to  sell,  remove,  or 
attempt  to  remove  the  said  furniture  from  my  place  of  resi- 
dence above  mentioned  without  the  written  consent  of  said 
lessor,  then  and  in  that  case,  or  at  the  expiration  of  the  time 
for  which  said  furniture  ia  rented  I  will  return  and  deliver 
the  same  to  the  said  lessor  in  good  order,  save  reasonable  wear, 
and  the  said  lessor  or  his  agents  may  resume  actual  posses- 
sion thereof;  and  I  herel^  authorize  and  empower  tlw  said 
lessor,  or  his  agents,  to  enter  the  premises  wherever  said  fur^ 
niture  may  be,  and  take  and  carry  the  same  away,  hereby 
waiving  any  action  for  trespass  or  damages  therefor  and  dis- 
claiming any  right  or  resistance  thereto ;  and  also  waive  all 
right  of  homestead  and  other  exemptions,  under  laws  of  the 
state  of  Wisconsin,  as  against  this  obligation. 

"It  is  also  further  agreed,  that  I  may  at  any  time  within 
said  rental  term,  purchase  said  furniture  and  apparatus,  by 
paying  therefor  the  full  valuation  above  stated  and  then  and 
in  that  case  only,  the  rent  and  guarantee  theretofore  paid  shall 
be  deducted  therefrom. 

"Witness  my  hand  and  seal  this  8th  day  of  February, 
1910." 

The  agreement  was  signed  by  Kuchiaras  and  by  the  re- 
spondent Coils,  but  there  was  a  conflict  in  the  evidence  as  to 
whether  Coils  signed  as  a  witness  or  as  a  party.  Euchiaraa 
paid  the  $100  named  in  the  agreement  Februaiy  8,  1910,  but 
did  Dot  pay  the  monthly  instalmaita  falling  due  on  March 
15th  and  April  15th.  Thereupon  this  action  of  replevin  was 
brought  against  both  Kuchiaras  and  GoUs.  Coils  filed  a  gen- 
eral denial,  and  Kuchiaraa  made  answer  admitting  the  ex- 
ecution of  the  agreement,  pleading  a  tender  of  $165  (the  eia- 
tire  balance  due  on  the  contract)  on  April  13,  1910,  and  in- 
terposing two  counterclaims,  one  for  damages  for  the  wrong- 
ful removal  of  the  articles  cm  the  writ,  and  the  second  for  dam- 
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ages  for  delay  in  deliverixg  the  articles  at  the  time  of  the  orig- 
inal sale. 

The  court  at  the  dose  of  the  testimon;  directed  a  verdict 
in  favor  of  Uie  defendant  CoUs,  ncauoited  tlte  plaintiff  as  to 
Eucfaiaras,  and  sulxnitted  the  question  of  damages  on  the 
oounteTclaims  of  Enchiaras  to  the  jnrj  by  special  verdict. 
The  jury  letumed  a  verdict  finding  $200  damages  upon  the 
first  conpteidaim  and  $100  npon  Uie  seomd.  The  plaintiff 
made  the  usual  if^otions  for  judgment  non  obttante,  for  change 
of  the  answers  of  the  verdict,  for  setting  aside  of  the  verdict 
and  new  trial,  and  finally  for  new  trial  on  newly  discovered 
evidence,  all  «f  which  were  overruled,  and  judgment  entered 
dismissing  the  complaint  as  to  CoiU  and  awarding  the  prc^ 
erty  to  Euchiaras,  and  adjud^ng  that  he  recover  of  the  plaint- 
iff the  damages  found  by  the  jury  upon  the  counterclaims. 
From  this  judgment  the  pluntiff  appealed. 

Fending  the  appeal  Euchiaras  died,  and  the  respondent 
ChrUtoph  Paukts,  being  appointed  administrator  of  his  estate, 
was  subetituted  as  a  party. 

For  the  appellant  there  was  a  brief  by  Carroll  &  CarroU, 
and  oral  argument  by  O.  J.  CarroU. 

Edward  H.  Hibbard,  for  the  respondents. 

WiNSLOw,  C.  J.  It  ae^ns  that  the  court  was  entirely  right 
in  dismissing  the  action  as  to  the  defendant  CoiU.  Without 
stating  the  evidence  in  detail,  we  think  it  clearly  appeared 
that  Euchiaras  was  in  fact  the  sole  party  interested,  and  that 
the  action  should  have  been  brou^t  against  him  alone.  The 
court  was  also  right  in  construing  the  contract  in  question  as  a 
chattel  mortgage  or  security  for  the  payment  of  the  purchase 
price  of  the  articles  rather  than  as  a  lease.  Under  the  cai- 
cumstances  shovm  by  the  evidence  the  intention  of  the  parties 
is  80  plain,  notwithstanding  the  formal  words  appropriate  to 
a  lease,  that  no  other  construction  is  permissible. 

The  proof  that  a  tender  of  $1^5  or  more  was  made  cm  be- 


;ti  by  Google 


456         SUPREME  COUET  OF  WISCONSIN.       [Mat 

Kiefer-Haeesler  Hardw&re  Oo.  v.  Faoloa,  149  Wis.  46a 

half  of  £uclu&ras  April  13th  and  renewed  on  April  14th  was 
absolutely  undisputed  upon  the  trial,  and  the  tender  was  kept 
good  hj  the  deposit  of  the  money  in  court  Such  being  the 
case,  the  trial  court  could  pursue  but  one  course,  namely,  non- 
suit the  plaintiff.  When  the  tender  was  made  and  kept  good, 
the  title  to  the  proper^  passed  to  the  defendant.  The  newly 
discovered  evidence  which  formed  the  basis  of  the  motion  for 
a  new  trial  coosisted  of  a  letter  written  by  the  attorney  of  thfe 
defendant  Kuchiaras  to  plaintiffs  firm  on  ^pril  14,  1910, 
in  which  there  are  expressions  which  indicate  that  the  tender 
made  on  the  previous  day  was  the  sum  of  $175,  and  was  in- 
tended to  cover  not  only  the  contract  price  of  the  articles  in 
question,  but  tlie  balance  due  upon  an  open  account  which 
plaintiff  claimed  to  be  about  $100.  If  this  were  found  to  be 
the  fact,  then  there  would  have  been  no  sufScient  tender.  The 
difficulty  is  that  there  is  no  sufficient  excuse  for  not  producing 
the  letter  upon  the  triaL  It  was  not  lost,  but  was  in  the 
plaintiff's  letter  files,  and  due  preparation  for  trial  would  cer- 
tainly suggest,  if  not  require,  careful  search  for  letters  on  the 
subject,  espedally  in  view  of  the  fact  that  the  answer  spe- 
cifically pleaded  the  making  of  a  tender  and  its  exact  date.  It 
seems  that  the  trial  court  was  justified  in  denying  the  motion 
on  the  ground  of  lack  of  diligence  in  preparing  for  trial 
.  It  is  said  that  the  evidence  as  to  damages  upon  the  counter- 
claims is  insufficient,  and  too  vague  to  sustain  the  findings  of 
the  jury.  It  is  true  that  the  evidence  is  not  as  satisfactory 
as  conld  have  been  desired,  but  we  are  unable  to  say  that  there 
is  not  some  evidence  upon  which  tlie  conclusions  of  the  jury 
can  stand. 

Borne  minor  exertions  are  urged  and  have  been  carefully 
examined.  They  are  not  deemed  to  possess  any  substantial 
merit,  nor  are  they  of  sufficient  importance  to  warrant  de- 
tailed treatment. 

By  the  Court. — Judgment  affirmed. 
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'Ei.TSii,  Seepondent,  vs.  Modebk  Stbei.  Stbdotusal  Cou- 
PANT,  Appellant. 

February  «tf— Mo»  Ji,  IStt. 

Miutor  and  tenant:  Injury:  NegUffence  of  matter:  Permittina  ati- 
tomary  ute  of  unsafe  methoOt  torlMUlen  fiy  formal  rulet. 

1.  In  an  action  bj  an  employM  In  an  eEtabllsIiment  tor  mannfactur 
ing  BtTDctural  steel  work,  tor  Injuries  received  while  helping 
to  move  a  heavy  viaduct  arch  by  reason  ol  tbe  illpplng  ot  the 
chain  by  which  the  arch  waa  being  lilted,  a  finding  by  the  Jury 
that  the  employer  negligently  allowed  an  unsafe  and  Improper 
method  of  shortening  the  lifting  chain  to  be  used  In  Ita  shop 
1b  held  to  be  sustained  by  the  evidence. 

S.  If  in  such  a  case  the  employer  had  knowingly  permitted  the  cna- 
tomary  use  In  the  shop  of  a  method  of  shortening  the  chain 
which  It  knew  or  ought  to  have  known  to  be  unsafe,  it  was 
guilty  of  n^llgence,  even  though  It  had  promulgated  formal 
orders  to  adopt  some  other  method. 

Appkai.  frcHB  a  judgment  of  the  circuit  court  for  Wauke- 
sha county:  Mabtiit  L.  Ldbok,  Circuit  Judge.    Affirmed. 

Action  for  personal  injuries.  The  defendant  owned  and 
operated  a  large  eBtablishment  for  the  manufacture  of  struc- 
tural Bteel  work  at  Waukesha.  The  plaintiff,  a  joung  man 
twenty  years  of  age,  was  employed  as  a  helper  about  the  shop, 
doing  such  work  as  he  wbs  directed  to  do,  March  16,  1909. 
He  had  previouslj  worked  in  various  iron  and  bridge  concerns 
for  some  months  at  a  time  during  the  greater  part  of  the  time 
for  more  than  three  years.  He  was  seriously  injured  March 
19,  1909,  while  engaged  in  assisting  in  the  work  of  milling  a 
heavy  viaduct  arch,  by  reason  of  the  slipping  of  the  chain  by 
which  the  arch  was  being  lifted.  A  number  of  gronnds  of 
negligence  were  alleged  in  the  complaint,  but  on  the  trial  all 
claims  of  negligence  were  eliminated  save  two,  viz. :  (1)  fail- 
ure to  warn,  and  (2)  allowing  an  unsafe  method  of  shortening 
the  lifting  chain  to  be  commonly  used  in  the  shop. 
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The  jury  returned  ihe  following  special  verdict: 

"(1)  Did  tile  defendant  ne^igentlj  fail  to  furnish  plaint- 
iff a  reas<Hiably  safe  place  to  work }    A.  No. 

"(2)  Did  the  defendant  negligently  fail  to  sufficiently 
warn  and  instruct  the  plaintiff  bb  to  the  dangers  incident  to 
his  employment?    A.  Yes. 

"(3)  Did  the  defendant  n^Iigently  allow  an  unsafe  and 
improper  method  of  chain  shortening  to  be  used  in  its  shop  1 
A.  Yea. 

"(4)  Did  the  defendant  negligently  fail  to  furnish  a  rea- 
sonably safe  chain  for  hoisting  the  spider  that  injured  the 
plaintiff  I    A.  No. 

"(5)  If  you  answer  TeB"  to  the  first,  second,  third,  and 
fourth  questions,  or  to  any  of  them,  then  was  the  negligence 
of  the  defendant  with  respect  to  any  or  all  of  the  matters  speci- 
fied in  the  first,  second,  third,  and  fourth  questions  and  the 
afSrmative  answer  or  answers  thereto,  or  to  any  thereof,  the 
proximate  cause  of  plaintiffs  injuries  t    A.  Yes. 

"(6)  If  you  answer  'Yes'  to  the  fifth  question,  then  state 
particularly  die  matter  or  matters  which  constituted  such 
proximate  cause. 

"(a)  The  matter  specified  in  the  first  question  and  in  the 
affirmative  answer  thereto.    . 

"(b)  The  matter  specified  in  the  second  questicm  and  in 
the  affirmative  answer  thereto.     Yes. 

"(c)  The  matter  specified  in  the  third  question  and  in  the 
affirmative  answer  thereto.     Yes. 

"(d)  The  matter  specified  in  the  fourth  question  and  in 
the  affirmative  answer  thereto.     . 

"(7 )  "Was  the  plaintiff  guilty  of  any  want  of  ordinary  care 
on  his  part  whidi  proximately  contributed  to  cause  his  in- 
juries?    A.  No. 

"(8)  Was  the  injury  to  the  plaintiff  caused  wholly  by  neg- 
ligence on  the  part  of  Bobert  L.  Koberts,  the  operator  of  the 
rotary  planer?     A.  No. 

"(9)  What  sum  of  money  will  compensate  the  plaintiff  for 
the  damages  sustained  in  consequence  of  the  injury  suffered 
by  him  t    A.  $7,200." 

The  usual  motions  by  defendant  to  change  the  answers  to 
the  vital  questions  of  the  special  verdict  and  for  judgment 
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thereOD,  or,  in  the  altematiTe,  for  a  new  tml,  were  made  and 
denied,  and  judgment  wag  rendered  for  the  plaintiff  oa  the 
verdict,  from  which  judgment  this  appeal  ii  taken. 

For  the  appellant  there  were  briefs  aigaed  hj  Harper  4i 
McMynn,  and  oral  arg;ument  hj  B.  N.  McMynn. 

For  the  respondent  there  were  briefs  by  OHcksnum,  Gold  <£ 
Corrigan,  and  oral  argument  by  W.  D.  Corrigan. 

The  following  opinions  were  filed  March  12,  1912 : 

WinsLOW,  C.  J.  The  only  serious  question  presented  on 
this  appeal  is  whether  there  was  sufficient  evidence  t«  justify 
the  jury  in  finding  that  the  defendant  negligently  allowed  an 
unsafe  and  improper  method  of  shortening  the  lifting  t^in 
to  be  used  in  its  shop.  This  question  must  be  answered  in  the 
affirmative. 

The  circumstances  of  the  accident  were  in  brief  these :  The 
workmen  were  engaged  in  completing  a  very  heavy  iron  or 
steel  arch,  which  was  one  of  Uiirteen  to  be  used  in  viaduct 
construction,  and  in  course  of  the  work  it  was  necessary  to 
lift  the  arch  by  means  of  a  large  electric  traveling  crane  and 
carry  ibto  a  certain  planing  or  milling  machine  in  order  to 
plane  off  certain  parts  thereof.  The  planer  was  located  under 
a  gallery  in  the  shop,  and  for  this  reason  it  became  necessary 
to  shorten  tiie  chain  used  in  lifting  the  arch.  The  chain  was 
fitted  with  a  grab  link  at  one  end  for  the  purpose  of  diorten- 
iug  it  quickly.  This  grab  link  was  a  very  lai^,  Icaig  Unk, 
with  a  long  aperture  large  at  the  upper  end  and  tapering  to  a 
small  narrow  slit  at  the  lower  end,  the  idea  being  that  the  chain 
could  be  at  once  shortened  hy  bringing  the  body  of  the  chain 
up  through  the  link,  in  which  position  it  would  be  securely 
gripped  by  the  narrow  part  of  the  aperture  in  the  grab  link, 
if  the  part  of  the  chain  so  passed  throu^  the  grab  link  was 
carefully  put  below  the  link  which  was  permanentiy  attached 
to  the  grab  link,  so  that  the  part  passed  through  would  be  at 
the  bottom  of  &e  narrow  end  of  the  grab  link.     If,  however, 
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the  chain  were  simply  passed  through  the  grab  link,  leaving 
the  link  which  was  permaoently  attached  to  it  at  the  bottom 
of  the  narrow  ^id,  there  would  be  danger  of  the  chain  slipping 
by  reason  of  the  f  aot  that  it  would  not  be  at  the  bottom  of  the 
liuk,  but  near  the  middle  where  the  aperture  b^na  to  enlarge. 
There  was  testimony  tending  to  show  that  the  latter,  or  un- 
safe, method  of  shortening  the  chain  was  need  in  lifting  the 
arch  at  the  time  of  the  aocident,  and  it  is  ondispnted  that  as 
the  arch  waa  lifted  after  the  chain  was  shortened  the  chain 
slipped  and  the  arch  sagged  suddoily  downward,  and  caught 
the  plaintiff  under  one  edge  as  he  vta  engaged  in  performing 
his  duty  of  steadying  the  ardh  during  the  process. 

We  have  carefully  examined  the  testimony  to  ascertain 
whether  there  was  credible  evidence  tending  to  show  that  this 
latter,  or  unsafe,  method  <xf  shortening  the  chain  was  fre- 
quently and  cnstomarily  used  in  the  shop  with  the  master's 
knowledge,  or  for  so  long  a  time  that  the  master's  knowledge 
must  be  presumed,  and  find  that  there  were  several  witueasea 
who  worked  for  the  def^dant  for  Tarious  periods  during  the 
two  or  three  years  immediately  prior  to  the  injury  when  the 
grab-hook  chain  was  in  use,  and  who  testified  to  seeing  the 
tmsafe  method  frequently  used  in  the  shop.  These  witnesses 
seem  to  be  credible  witnesses,  at  least  there  is  nothing  in  the 
case  which  would  justify  the  court  in  saying  that  they  are  not 
to  be  believed.  So  we  come  to  the  concluaitm  that  there  is 
sufficient  foundation  for  the  finding  in  question. 

This  conclusion  really  disposes  of  the  cas&  If  the  defend- 
ant knowingly  permitted  a  method  of  fastening  the  chain 
which  it  knew  or  ought  to  have  known  to  be  unsafe  to  be  cus- 
tomarily used  in  the  shop,  it  was  undoubtedly  guilty  of  ne^- 
geuce  notwithstanding  it  may  have  promulgated  formal  orders 
to  adopt  some  other  method  (6  Thomp.  Comm.  on  N^. 
§  5404;  Collins  r.  M.  P.  &  IS.  B.  Co.  136  Wis.  421,  117  N. 
W.  1014),  and  if,  as  the  jury  found  in  the  present  case,  the 
use  of  this  method  proximately  caused  injury  to  an  employee 
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in  tlie  exercise  of  ordiBaiy  care,  t^e  liability  of  tlie  defendant 
13  established. 

The  remaining  ralings  complained  of  bj  the  appellant  do 
not  seem  to  require  detailed  treatment.  They  have  been  care- 
fully examined  and  are  not  deemed  to  be  in  any  material  re- 
spect prejudicial,  even  if  it  should  be  held  (which  it  is  not) 
that  any  of  them  were  erroneous  or  doubtfoL  The  issues  in 
the  case  were  in  our  judgment  fairly  tried  and  snbmitted  to 
the  jury,  and  the  judgment  must  be  affirmed. 

By  the  Court, — ^It  is  so  ordered. 

Timlin,  X  I  concur  in  this  decision  because  it  appears 
to  me  that  the  business  carried  on  by  employer  and  engaged 
in  by  employee  was  of  that  hazardous  nature  in  which  the  law 
imposes  upon  an  employer  the  dul^  to  make  and  promulgate 
rules  for  conducting  the  operations  of  the  shop.  This  duty 
is  not  performed  by  mere  perfunctory  publication  of  rules, 
but  some  care  and  diligence  is  required  in  seeing  that  such 
rules  are  put  into  practice  and  not  habitually  disr^arded.  I 
do  not  think  the  rule  of  this  case  should  be  extended  to  include 
less  hazardous  occupations,  because  it  trenches  so  closely,  upon 
the  fellow-servant  rule.  The  liability  incurred  under  this 
rule  seems  also  to  differ  from  that  incurred  by  knowingly  re- 
taining in  the  service  an  incompetent  employee,  in  that  in  the 
latter  case  all  the  acts  of  negligence  must  have  been  those  of 
cme  fellow-servant,  while  here  they  may  be  a  series  of  n^li- 
gent  acts  or  <»ni6si(ms  indulged  in  by  several  otherwise  compe 
tent  fellow-servants  with  the  knowledge,  actual  or  presumed, 
of  the  employer. 

A  moti«i  for  a  rehearing  was  d^ed  May  14,  1913. 
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I>isn!,  Plaintiff  in  error,  vs.  Thb  Statb,  Defendant  in  error. 

Jforck  16— May  14,  19tt. 

Criminal  law.-  Evidence;  Other  offentet:  Murder  while  retUtinc  ar- 
rest; Intettt: Previout  actt  and  threatg;  Warrattt:  ItutructUmt 
to  fury:  OmiuUnu:  Waiver:  Ohanffe  of  venue:  PrejuAtoe:  OoB- 
tnff  In  another  fudge:  Biffht  of  accuted  to  try  Ala  twn  aue:  Ap- 
pointment of  attorney. 

1.  As  a  gener&l  mle.  It  It  not  competent  In  a  proaacatlon  tor  one 
crime  to  Introduce  evidence  of  other  offenaee;  but  where  auch 
other  offeneee  directly  tend  to  prove  some  material  element  of 
the  crime  under  IttTestlgatlott,  inch  ae  guilty  knowledge  or 
,  Mme  Bpeclflc  Intent,  they  may  be  shown. 

S.tJpon  k  proMcittlon  for  the  murder,  by  ihootlng,  of  a  deputy 

/  ■heriff  who,  In  an  attempt  to  arreat  the  defendant  under  crim- 
inal warranto,  had  with  other  deputies,  armed  with  rifles,  sur- 
rounded and  laid  siege  to  defendant's  home  in  a  clearing 
in  the  woods,  It  was  competent  for  the  state.  In  order  to  nega- 
tlTe  any  claim  that  defendant  acted  In  a  good-faith  defense  of 
Us  home  and  family  from  attack  by  persons  who  appeared  to 
be  wrongdoers,  and  to  establish  that  he  had  the  criminal  Intent 
necessary  to  constitute  murder,  to  show  that  he  had  frequently 
and  uniformly  during  the  preceding  yean  made  armed  reettt- 
ance  to  arrest  and  bad  threatened  to  shoot  the  olBceia  on  algbt 
and  that  he  would  never  be  taken  allre. 

8.  The  fact  that  some  of  the  acts  of  resistance  to  arrest  were  re- 
mote in  point  of  time  did  not,  of  Itself,  render  such  eTldence 
Incompetent,  especially  where  such  acts  were  repeated  year 
after  year  down  to  a  recent  time  and  were  all  apparently  In- 
qplred  by  the  one  purpose  to  resist  the  execution  of  legal 
process. 

4.  The  evidence  of  defendant's  previous  acta  and  threats  was  ad- 
mlestble  also  to  explain  and  Justify  the  extraordinary  display 
of  force  In  the  attempt  to  arrest  him  on  the  occasion  In  qaee- 
tlon. 

G.  Buch  evidence  was  not  confined  In  its  probative  effect  to  the  ques- 
tion of  defendant's  Intent,  but  was  admissible  generally  becaase 
It  tended  to  prove  a  general  design  or  system  of  which  the 
shooting  of  the  deputy  on  this  occasion  was  simply  an  Integral 
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part  aecMsary  to  the  lucceBsful  conmnuiuttlon  of  the  dwlsn  or 
syBtenij/' 
C.  IiTlden^  that  a  loaded  aet  fan  and  large  bear  trapt  were  fonnd 
at  places  where  offlcera  were  likely  to  approach  defendant'! 
boase,  was  admlaalble  as  tending  to  ahow  preparation  or  design 
to  make  forcible  and  deadly  resistance  to  arrest. 

7.  A  criminal  warrant  upon  which  the  olBcere  were  endeaTorlng  to 

arrest  the  defendant  at  the  time  of  the  ahootlng  In  question 
was  properly  recelTed  in  eTldence  t«  JoBtltr  tbdr  armed  ap- 
proach to  defendant's  home, 

8.  The  rule  that.  In  the  absence  of  any  request  by  the  defendant, 

failure  to  charge  the  Jury  as  to  certain  matters  or  omission  to 
submit  certain  degrees  of  crime  la  not  error.  Is  not  strictly  ap- 
plied In  this  case,  defendant  having  tried  Us  own  case  without 
the  assistance  of  an  attorney. 

9.  The  calling  in  of  a  Judge  of  an  adjoining  circuit  to  try  a  case  In 

which  an  alDdavlt  of  prejudice  has  been  filed  against  the  pre- 
idding  Judge,  is  a  change  of  venue  within  the  meaning  of  sec 
4480,  Stats.  (1898),  providing  that  not  more  than  one  change  ot 
venue  shall  be  awarded  in  any  canaa. 

10.  The  evidence  In  this  case  is  held  ample  to  sustain  the  verdict  to 
tbe  effect  that  the  ahot  which  killed  the  deputy  sbertlT  was  tired 
by  the  defendant. 

U.  Every  penon  <iil  furit  who  is  charged  with  crime  has  the  right 
to  try  Us  own  case  If  he  so  desires,  and  the  court  would  not  be 
Justified  in  imposing  counsel  upon  him  agalnat  his  will. 

IS.  At  the  opening  of  a  trial  for  murder,  defendant  stated  that  al- 
though he  was  able  to  employ  an  attorney  and  had  had  many 
applications  for  the  poaltion  be  preferred  and  Intended  to  try 
the  case  without  any  attorney.  There  was  nothing  to  indicate 
any  lack  of  mental  competency  on  his  part,  and  in  tact  he  man- 
aged his  case  with  shrewdness  and  with  knowledge  snd  active 
assertion  of  his  substantial  rights,  making  due  and  timely  ob- 
lections  to  evidence  and  addressing  the  Jury  with  daency  and 
force.  He  secured  the  acquittal  of  other  members  of  his  lamlly 
who  were  tried  with  him,  but  was  himself  convicted  upon  ample 
erldence  of  his  guilt  Held,  that  there  was  no  error  in  failing 
to  appoint  an  attorney  to  defend  bim. 

Ebbob  to  review  a  judgment  of  the  circuit  court  for  Saw- 
yer county :  A.  H.  Rbid,  Judge.    Affirmed. 
John  F.  Diets,  his  wife,  Hattie,  and  bia  eon,  Leslie,  were 
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pToseoated  for  t^e  murder  of  (me  Oscar  Harp,  and  upon  the 
trial  of  the  oaae  before  tlie  circuit  court  for  Sawyer  county  in 
May,  1911,  the  vife  and  son  were  acquitted  and  John  F. 
Vietf  was  convicted  of  murder  in  the  first  d^ree  and  sen- 
tenced to  imprisonment  for  life.  He  prosecutes  this  writ  of 
error  to  reverse  that  aentemie. 

It  appears  that  in  October,  1910,  and  for  ten  years  or  more 
previous  to  that  time,  John  F.  Dietz  lived  with  his  family 
upon  a  farm  of  160  acres,  owned  by  him  upon  a  small  stream 
called  the  Thomapple  river  in  Sawyer  county,  and  nine  or  ten 
miles  from  the  railroad  station  called  Winter.  Moat  of  tiie 
farm  was  cleared,  but  it  was  surrounded  by  heavy  timber.  The 
road  from  Winter  o^«da  into  the  clearing  near  the  northwest 
corner  thereof.  The  buildings  on  the  farm  are  all  log  structures 
and  consisted  of  a  house,  bam,  and  root  house,  the  b«m  being 
the  moat  northerly  of  the  group  and  the  house  the  most  south- 
erly. The  bam  is  a  two-story  structure,  the  slopes  of  its  roof 
being  to  the  east  and  west,  and  the  roof  being  covered  with 
"shakes"  instead  of  shingles.  The  river  runs  along  the  west 
side  of  the  farm  in  a  general  northerly  and  southerly  course. 
About  400  feet  northerly  from  the  bam  there  was  a  rise  of 
ground  referred  to  on  the  trial  as  the  "lookout."  About  600 
feet  easterly  from  the  buildings  were  several  piles  of  lumber 
with  alleys  between.  In  September,  1910,  a  criminal  warrant 
was  placed  in  the  hands  of  Michael  Madden,  the  sheriff  of 
Sawyer  county,  commanding  him  to  arrest  John  F.  Dietz  for 
assault  with  intent  to  murder  one  Bert  Horrell  on  the  6th  day 
of  September,  1910.  The  sheriff  had  other  warrants  in  hia 
hands  for  the  arrest  of  Dietz  for  other  criminal  offensee  al- 
leged to  have  been  committed  during  previous  years,  and,  after 
having  formed  a  posse  of  more  than  twen^  deputies,  he  ap- 
proached the  Dietz  farm  October  6,  1910,  and  surrounded  it, 
the  deputies  being  armed  with  rifles  on  account  of  previous 
oocurrences  referred  to  in  Uie  opinion.  Attempts  were  made 
on  October  6th  and  7th  to  induce  Mr.  Dietz  to  submit  to  ar- 
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test,  but  the;  failed,  and  on  October  8th  a  formal  siege  of  Uio 
biiildings  was  insugarated  and  man;  shots  were  fired  hj  the 
deputies  at  the  buildings,  and  it  is  claimed  that  the  fire  was 
returned  by  Dietz  himself  and  b;  members  of  hie  family.  At 
about  11  o'clock  in  the  forenoon  Bepaly  Sheriff  Thorbabn, 
who  was  in  charge  of  the  proceedings,  directed  a  number  of 
deputies  (among  whom  was  Oscar  Harp),  who  were  located 
some  distance  to  the  east  of  the  lumber  piles,  to  move  forward 
across  a  cleared  field  to  the  shelter  of  the  lumber  piles.  They 
obeyed  and  proceeded  toward  the  lumber  piles  on  their  hands 
and  knees.  As  they  were  so  doing,  three  shots  were  heard 
and  Harp  was  struck  and  killed  by  the  first  shot,  while  hia 
companions  reached  the  limiber  piles.  The  claim  of  the  state 
was  that  the  shot  in  question  was  fired  by  Dtetz  from  the  up- 
per story  of  the  bam  through  what  was  called  a  porthole  in 
the  roof,  mode  hy  removing  <Hte  of  the  "shakes"  of  which  the 
roof  was  composed.  The  claim  of  the  defense  was  that  this 
fact  was  not  proven,  and  that  it  was  entirely  reasonable  to 
suppose  that  one  of  the  deputies  stationed  on  the  westerly  side 
of  the  farm  fired  the  shot  All  of  the  defendants  declined  to 
be  defended  by  counsel,  and  neither  of  them  was  sworn  as  a 
witness.     The  trial  occupied  about  ten  days. 

Maurice  McKeima,  J.  E.  Malone,  and  E.  H.  Naber,  for  the 
plaintiff  in  error. 

For  the  defendant  in  error  there  waa  a  brief  by  the  Attor- 
ney  General,  Bvsaell  Jackton,  deputy  attorney  general,  8.  J. 
WiUtama,  district  attorney,  and  T.  W.  James,  of  counsel,  and 
oral  argument  1^  Mr.  Jackaon  and  Mj-  WiUiams. 

WiKsi/Ow,  C.  J.  The  plaintiff  in  error  (hereinaBer  called 
the  defendant)  claims  error  (1)  in  the  admission  of  evidence, 
(2)  in  the  instructions  to  the  jury,  and  (3)  in  the  denial  of  a 
new  trial,  and  these  claims  will  be  discussed  in  die  order 
named. 

1.  The  evidence  in  the  present  case  disclosed  a  most  re- 
VoL.  140-30 
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markable  transaction, — one  which  would  seem  almost  incredi- 
ble in  a  state  where  law  and  order  have  been  long  efltabliahed, 
were  the  evidence  anything  less  than  c(Hic]uBive.  A  citizen 
of  the  state,  a  man  of  at  least  some  property  and  subetanoe,  a 
man  with  a  wife  and  family  of  children,  apparently  a  man 
of  intelligence  and  quick  perception,  sets  at  defiance  the  ofB- 
cers  of  the  law,  retreats  to  hie  home,  wages  actual  war  with 
die  state,  and  only  submits  to  arrest  after  a  human  life  has 
been  snuffed  out  as  one  mi^t  snuff  a  candle.  There  was,  of 
course,  some  reason  for  this  unusnal  display  of  force  <sl 
the  side  of  the  officers  of  the  law  and  for  this  armed  reeiB^ 
ance  on  the  part  of  the  defendant.  Sheriffs  do  not  ordinarily 
proceed  to  make  arrests  with  a  score  or  more  of  deputies 
armed  with  rifles,  nor  do  cidsens  ordinarily  make  fortresses 
of  their  homes  and  do  battle  with  the  duly  constituted  au- 
thorities of  the  state.  A  man  who  sees  his  home  surrounded 
by  armed  men  stealing  from  tree  to  tree  and  shooting  to  kill 
has  a  right,  doubtless,  to  defend  himself  and  his  family  by 
like  methods,  unless  he  knows  that  the  purpose  of  the  approach 
is  rightful,  and  that  he  has  only  to  submit  to  arrest  by  the  of- 
ficial conserrator  of  law  and  order  to  be  entirely  safe  from 
violence.  Upon  the  trial  of  the  present  case  the  prosecuting 
attorneys  doubtless  realized  the  necessity  of  explaining  and 
justifying  the  manner  of  the  sheriff's  approach,  as  well  as  the 
necessity  of  making  it  plain  that  defendant,  in  resisting  ar- 
rest with  firearms,  was  not  acting  in  good-faith  defense  of  his 
home  and  family  from  attack  by  persons  who  appeared  to  be 
wrongdoers,  but  rather  in  well  imdeistood  defiance  of  the  law- 
ful execution  of  legal  process.  In  order  to  accomplish  tliis 
purpose  a  large  mass  of  evidence  was  introduced  by  the  state 
tending  to  show  that  on  a  number  of  occasions  during  tbe 
seven  years  immediately  preceding  the  death  of  Harp  the  de- 
fendant had  successfully  resisted  arrest  on  criminal  warrants 
issued  out  of  the  state  courts  for  various  offenses,  and  had  re- 
fused to  permit  service  to  be  made  upon  him  of  in  junctional 
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orders  and  other  civil  process  issued  out  of  the  federal  court ; 
that  upon  most  of  these  occasions  he  had  threatened  to  shoot 
the  officers,  had  proclaimed  that  none  of  them  should  take  him 
alive,  and  had  used  his  rifle  in  driving  them  from  his  prem- 
ises. One  of  the  most  a^;ravated  instances  of  resistance  to 
arrest  so  introduced  in  evidence  was  that  of  May  7,  1904, 
when  Sheriff  Giblin  and  bis  deputies,  armed  with  a  bench 
warrant  and  a.  criminal  warrant  against  the  defendant,  were 
ambnshed  on  tiie  road  hy  two  disguised  men  with  rifles,  one  of 
the  men  being  identified  as  the  defendant  and  the  other  as  one 
Weisenbaob,  a  neighbor.  For  this  offense  Weisenbach  waa 
prosecuted  and  convicted,  and  the  conviction  affirmed  by  this 
court.  Weisenbach  v.  State,  138  Wis.  152,  119  N.  W.  843. 
Reference  to  the  report  of  that  case  will  show  the  details  of  the 
resistance  to  arrest  on  that  occasion.  It  is  not  deemed  necessary 
to  go  into  the  details  of  the  various  attempts  to  arrest  the  de- 
fendant which  were  related  to  the  jury.  None  of  them  were 
successful.  The  officers  of  the  law  became  tborougbly  intimi- 
dated, and  the  unexecuted  warrants  remained  in  the  hands  of 
the  various  sheriffs,  and  were  passed  along  as  sheriff  succeeded 
sheriff,  becoming  seemingly  a  part  of  the  usual  muniments  of 
title  to  the  office.  Sheriff  Madden  received  them  tm  his  ac- 
cession to  (^ce,  and  ihey  vrere  still  unserved  when  he  received 
the  warrant  for  the  alleged  assault  npon  Horrell  in  Sept«n- 
ber,  1910. 

The  proof  of  these  previous  acts  of  resistance  to  the  efforts 
of  officers  of  the  law  to  arrest  the  defendant  was  supplemented 
hy  proof  that  on  the  occasion  in  question,  before  the  actual 
si^^  of  the  buildings  was  begun,  Deputy  Sheriff  Tborbahn, 
who  was  in  diarge  of  the  posse,  sent  a  letter  to  the  defendant, 
advising  him  to  surrender,  that  resistance  was  useless,  and 
that  he  would  be  treated  ri^t  It  was  further  shown  that 
upon  the  rejection  of  this  warning,  Mr.  F.  L.  Gilbert,  then  at- 
torney general  of  the  state,  accompanied  by  Col.  O.  G.  Mun- 
son,  private  secretary  to  the  then  governor,  Hon.  J.  O.  David- 
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son,  went  to  the  defendant's  house  and  had  two  long  confei^ 
ences  with  him  and  hia  wife,  one  on  the  6th  and  one  on  the 
7tli  day  of  October,  in  whi<di  conferences  the  defendant,  waa 
urged  to  surrender  himself,  and  waa  guaranteed  a  fair  trial 
in  a  county  and  with  counsel  of  his  own  selection.  This  guar^ 
antee  was  in  writing,  signed  by  the  governor,  and  was  left 
witb  him.  In  these  conferencee  be  was  told  of  the  whole  sit- 
uation, and  that  the  c^oerB  had  Hie  entire  place  fully  sui^ 
rounded  and  would  certainly  take  him  by  force.  The  attor- 
ney general  in  the  last  conference  went  so  far  as  to  propose 
that  the  criminal  cbargea  against  all  other  members  of  his 
family,  of  which  there  were  several  pending,  would  be  dis- 
missed if  he  would  surrender  himseLf  up.  This  offer  was  de- 
clined by  the  defendant,  and  he  declined  to  consider  the  idea 
of  surrender  even  in  case  all  other  criminal  charges  made 
against  him  were  dismiBsed  except  the  Horrell  assault  charge. 
No  hostilities  were  begun  until  the  day  following  the  rejection 
of  Mr.  Gilbert's  offers. 

It  is  very  evident  that  the  evidence  of  the  frequent  and  uni- 
form armed  resistance  to  arrest  on  the  part  of  the  defendant 
throu^  the  years  preceding  the  occurrence  in  question,  to- 
gether with  the  evidence  showing  tlie  unsuccessful  attempts 
to  persuade  the  defendant  to  peaceably  submit  csi  the  6th  and 
7th  of  October,  go  a  very  long  way  to  explain  the  extraordi- 
nary occurrences  of  October  8th,  and  throw  much  light  upon 
the  mental  attitude  of  the  defendant  at  that  time.  Due  and 
seasonable  objections  were  made  by  the  defendant  to  the  evi- 
dence of  the  previous  acts  of  resistance  to  arrest  on  the  gen- 
eral ground  that  it  is  not  competent  in  a  prosecution  for  one 
crime  to  introduce  evidence  of  other  offenses.  This  rule  is 
80  well  established  that  citation  of  authorities  in  its  support 
is  unnecessary,  but  certain  exceptions  to  it  are  equally  well  es- 
tablished, namely,  that  where  such  other  offenses  directly  tend 
to  prove  some  material  element  of  the  crime  under  investiga- 
tion, such  as  guilty  knowledge  or  some  specific  intent,  they 
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may  be  introduced  in  evidence.  Foaadohl  v.  State,  89  Wis. 
482,  62  N.  W.  185;  Pavlson  v.  StaU,  118  Wis.  89,  94  N.  W. 
171. 

In  the  present  case  premeditated  deeign  to  effect  vrongful 
death  was  essential  to  a  conviction.  In  its  absence  there  could 
not  be  murder  in  the  first  degree.  If  the  oocarrences  of  Oc- 
tober 6th,  Tth,  and  8tb  bad  been  placed  before  the  jury  with- 
out explanation,  it  might  perhaps  atill  be  claimed  that  the  de- 
fendant had  no  certain  knowledge  that  the  misnon  of  the  men 
who  stealthily  approached  his  house  armed  to  the  teeth  was  law- 
ful. Indeed,  it  verj  clearly  appears  from  the  croaa-examina- 
tion  of  Mr.  Gilbert  by  the  defendant,  as  well  as  from  many  re- 
marks made  hj  the  defendant  during  the  trial,  that  he  took  the 
position  on  the  trial  that  he  was  justified  in  believing  that  Mr. 
Gilbert  was  not  the  person  or  ofBcial  he  repvesented  himself  to 
be,  but  was  attempting  to  deceive  him,  and  that  he  {Diett)  was 
justified  in  believing  that  the  men  who  surrounded  his  house 
were  not  officers,  but  agentA  of  a  lumber  company  which  he 
thought  was  endeavoring  to  obtain  his  property  and  ruin  him 
financially.  So  seriously  was  this  contention  made  by  the  de- 
fendant that  the  trial  judge  carefully  submitted  to  the  jury  the 
question  whether  the  shooting  was  ^one  in  la^ol  defense  of 
the  defendant's  dwelling  house.  We  think  it  clear  that  it  was 
competent  to  negative  this  possible  innocent  intent  or  condi- 
tion of  mind  cm  the  part  of  the  defendant,  and  establish  the 
fact  that  he  had  the  criminal  intent  which  must  be  present 
in  order  to  constitute  murder,  by  the  evidence  of  his  previous 
acts  of  resistance  to  officers,  and  his  threats  that  he  would 
shoot  them  on  sight,  and  that  ho  would  never  be  takoi  alive. 

The  principle  on  which  such  evidence  is  received  to  show 
intent  or  state  of  mind  is  simply  the  principle  which  the  hu- 
man mind  instinctively  applies  in  ordinary  affairs  of  life.  If 
the  question  be  whether  a  given  act  was  accidratal  or  inten- 
tional, the  fact  that  the  actor  has  at  numerous  times  per- 
formed similar  acts  under  circumstances  forbidding  the  idea 
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of  accident  is  ver^  Btroiig  proof  that  tiie  act  under  mrestiga- 
tion  was  also  intentional. 

Mr.  Wigmoire  in  his  work  on  Evid^Lce  (voL  1,  %  802)  thus 
very  clearlj  states  the  idea: 

"lu  short,  similar  results  do  not  usually  occur  Hirou^  aV 
normal  causes;  and  the  recurrence  of  a  similar  result  (here 
in  the  shape  of  an  unlawful  act)  tends  (increasin^y  with 
each  instance)  to  negative  accident  or  inadvertence  or  self- 
defense,  or  good  faith,  or  other  innocent  mental  state,  and 
tends  to  establish  (  provisionally  at  least,  though  not  certainly) 
the  presence  of  the  normal,  i.  e,  criminal,  intent  accompany- 
ing such  an  act" 

It  is  true  that  some  of  the  acts  of  resistance  to  arrest  in  the 
present  case  were  remote  in  point  of  time  from  the  act  under 
investigation,  but  that  does  not  of  itself  render  sudi  evidence 
incompetent,  especially  where,  as  here,  the  acta  were  repeated 
year  after  year  down  to  a  comparatively  recent  period,  and 
were  all  apparently  inspired  by  one  purpose,  namely,  the  pur- 
pose to  resist  the  execution  of  legal  process. 

The  principle  was  in  substance  recognized  and  applied  by 
this  court  in  Boyle  v.  State,  61  Wis.  440,  21  N.  W.  289, 
and  is  amply  supported  by  authority  in  other  jurisdictions. 
1  Wigmore,  Ev.  §§  302,  363,  364,  and  cases  cited  in  notes; 
Comm.  V.  Holmes,  1S7  Mass.  233,  32  N.  E.  6;  O'Boyle  v. 
Oomm.  100  Va.  786,  40  S.  E.  121 ;  PeopU  v.  Jones,  99  N.  T. 
667;  Sayrea  v.  Comm.  88  Pa.  St  291;  Eoemer  v.  State,  98 
Ind.  7 ;  State  v.  Lapage,  67  N.  H.  246 ;  TJnderhiU,  Crim.  Ev. 
(2ded.)§90. 

/'  The  general  principle  is  t^us  tersely  stated  in  State  v.  La- 
'page,  67  N.  H.  246,  at  page  288: 

"Any  act  of  the  prisoner  may  be  put  in  evidence  against 
him,  provided  it  has  any  logical  and  legal  tendency  to  prove 
any  matter  whidi  is  in  issue  between  him  and  the  state,  not- 
withstanding it  mi^t  have  an  indirect  bearing,  whit^  in 
strictness  it  ou^t  not  to  have,  upon  some  other  matter  in  is- 
sue." 
,    Now,  in  the  present  case,  after  the  killing  of  Harp  was 
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proveD  without  dispute,  there  were  two  principal  iesaes  be- 
tween the  defendant  and  the  state,  namely,  (1)  whether  the 
defendant  fired  the  shot  whidi  killed  Harp,'and  (2)  if  so, 
whether  the  shot  was  fired  with  the  necessary  premeditated 
crimioal  design  to  kilL  If  it  were  to  be  admitted  that  upon 
the  first  issne  the  evidence  of  the  previous  acts  of  resistance 
had  no  If^timate  bearing,  still  upon  the  second  issTie  it  was 
certainly  very  persuasiTe  in  repelling  the  idea  that  the  shot 
was  fired  in  lawful  Belf-defenBe.^^^i2  the  defendant  had  on 
nomerouB  occasi<»is  in  the  past,  with  firearms  and  threats  of 
violence,  resisted  officera  who  he  was  fully  informed  were 
seeking  only  to  arrest  him  upon  legal  warrants,  the  inference 
would  be  strong  against  his  contention  that  on  the  occasion  in 
question  here  he  was  justified  in  supposing  or  did  suppose, 
that  the  men  approaching  his  home  were  wrongdoers  whom  he 
could  lawfully  resist  to  the  point  of  shooting^  if  neceeeary. 
It  appears  frcmi  the  record  Uiat  the  trial  judge  was  careful  to 
Btate  the  grounds  on  which  the  evidence  was  admitted.  He 
distinctly  stated,  when  objection  was  made  to  this  kind  of  evi- 
dence, that  it  was  admissible  simply  to  show  the  defeidant's 
attitude  towards  the  officers.  He  repeatedly  declined  to  allow 
the  evidence  of  the  previous  occurrences  to  proceed  unless  it 
was  first  clearly  proven  that  an  arrest  under  Ic^al  process  was 
being  attempted,  and  that  the  defendant  was  informed  of  the 
fact,  and  said  in  substance  several  tdmee  that  only  resistance 
to  arrest  could  be  shown. 

But  while  we  think  the  evidence  in  question  was  clearly  ad- 
missive to  show  criminal  intent,  we  are  quite  well  convinced 
that  this  is  not  the  sole  ground  of  admissibility.  The  officers 
of  the  law  were  attempting  to  make  the  arrest  of  the  defend- 
ant at  the  time  in  question  in  a  most  extraordinary  manner. 
The  tale  sounijs  like  an  extract  fnnn  the  annals  of  a  Mexican 
revolution.^  Instead  of  proceeding  quietly,  with  perhaps  a 
single  deputy,  to  the  defendant's  residence,  and  taking  him 
into  custody  without  disturbance,  the  sheriff  levied  a  veritable 
army  of  deputies,  armed  them  with  rifies,  surrounded  the 
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house  aa  thou^  it  were  a  hostile  fortress,  end  conducted  a 
regular  ai^a  or  battle  before  accomplishing  his  purpose.  No 
peace  officer  wolild  be  justified  in  main  tig  any  such  display 
of  force  under  any  ordinary  circumBtanoeB.  The  question 
whether  there  was  any  necessity  ior  such  action  would  in- 
evitably appeal  strongly  to  any  jury.  If  there  was  no  neces- 
sity, (he  proceeding  was  ifot  only  indefensible,  but  positively 
shameful  and  lawless.  .-The  jury,  it  would  seem,  had  a  ri^t 
to  know  what  circumstances  justified  it,  and  they  could  only 
know  that  by  knowing  the  previous  difficulties  between  the  de- 
fendant and  the  officers.  While  this  bears  directly  on  defend- 
ant's intent,  its  bearing  is  not  confined  to  that  alone, — it  is 
necessary  in  order  that  the  jury  may  have  a  complete  picture 
of  the  situation,  a  picture  to  whidi  the  jury  was  entitled  be- 
fore rendering  their  verdict. /^ 
_  FurUier,  so  far  as  the  defendant  Dietz  himself  is  ooncemed, 
there  is  an<j|ther  aspect  of  this  testimony  which  has  great  sig- 
nificance :  .^e  evidence  tends  to  show  that  on  several  of  the 
previous  occasions  when  the  defendant  resisted  arrest  he  ao- 
CKHupanied  his  resistance  with  threats  of  violence  or  death  to 
any  one  attempting  to  arrest  or  serve  process  upon  him,  and 
statements  that  no  aucb  person  would  ever  get  him.  These 
threats  appear  to  have  been  made  so  generally  and  frequently 
that  the  jury  would  have  been  entirely  justified  in  concluding 
that  they  were  not  confined  to  the  particular  attempted  arrest 
on  the  occasion  when  they  were  uttered,  but  covered  any  such 
attempt  which  might  be  at  any  time  made.  They  seem  to  in- 
dicate a  fixed  determination  to  shoot,  if  neceeaary,  any  officer 
of  the  law  rather  than  allow  such  officer  to  arrest  or  serve 
process  upon  him. 

If  they  are  fairly  capable  of  this  construction,  then  it  seems 
thab^he  evidence  of  resistance  to  arrest  upon  former  occasions 
tended  unmistakably  to  show  that  the  defendant  bad  a  gen- 
eral plan  or  design  in  mind  whidi  included  the  act  for  which 
he  was  being  tried,  namely,  the  general  plan  never  to  submit 


;ti  by  Google 


U]  JANUARY  TERM,  1912.  473 

DieU  T.  SM«,  149  Wia.  462. 

to  arrest.  Under  tMa  view  of  thia  evidence  it  was  not  ocok- 
fined  in  its  probative  effect  to  the  question  of  the  defendaut's 
intent,  bnt  was  admissible  generallj  because  it  tended  to  proTe 
a  general  design  or  system,  of  which  the  shooting  of  Haip  was 
simply  an  integral  part  necessary  to  the  sncoessful  consumma- 
tion of  the  design  or  system.     1  Wigmore,  Ev.  §  304. /"^ 

This  seems  to  be  a  complete  answer  to  the  claim  that  fatal 
error  vras  oommitted  because  the  trial  judge  did  not  in  his 
charge  eauti<ai  the  jury  that  the  evidence  of  the  previous  con- 
flicts between  the  defendant  and  the  officers  was  only  to  be 
considered  upon  the  question  of  the  defendant's  intent.  In 
strictness  this  oontenti<Ht  might  be  answered  by  the  simple 
statement  that  no  such  instruction  was  requested.  Birmingham 
V.  State,  ;145  Wis.  90,  129  N.  W.  670;  Beauregard  v.  State, 
146  Wis.  280,  131  N.  W.  347.  Inasmudi,  however,  as  the 
defendant  in  the  present  case  declined  to  have  the  assistance 
frf  an  attorney  and  tried  his  own  case,  we  have  not  wished  to 
apply  any  strict  rule  of  practice,  especially  in  view  of  the  fact 
that  it  has  been  held  by  some  courts  that,  where  evidence  is 
only  admissible  to  prove  intent,  it  will  be  prejudicial  error  not 
to  confine  its  effect  to  that  single  purpose  in  the  instructions 
to  the  jury,     Comm.  v.  Skepard,  1  Allen,  676. 

Error  is  all^;ed  because  tiie  state  was  allowed  to  prove  that 
a  loaded  set  gun  was  found  cm.  the  side  of  the  lumbrar  piles 
with  the  trigger  attached  to  a  copper  wire  running  along  the 
whole  length  of  the  lumber  piles,  so  that  any  one  passing  be- 
tween the  piles  towards  the  house  was  liable  to  run  against  the 
wire,  pull  the  trigger,  and  rec^ve  the  contents  of  the  gun. 
Error  is  also  allied  in  the  admission  of  evidence  showing 
that  three  large  bear  traps  were  found  set  just  in  the  edge  of 
the  woods  on  the  outskirts  of  the  Dieiz  farm,  where  the  officers 
were  likely  to  make  their  entry.  There  was  no  error  in  the 
admission  of  the  evidence  of  either  of  these  facts.  Both  of 
Aem  tended  to  show  pr^aration  or  design  to  make  forcible 
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and  deadly  resist&nce  to  arrest  hy  the  ofiBcen  of  the  law. 
This  class  of  evidence  ia  quite  universall;  recognized  as  ad- 
missible for  vorj  perauasive  reasons.  1  Wigmore,  Et.  §  238. 
It  is  said  that  the  court  allowed  tibe  oomplaint  ia  the  crimi- 
nal case  of  the  state  against  Dietx  for  assault  with  intent  to 
kiU  upon  Bert  Horrell,  September  6,  1910,  to  be  read  to  the 
jury,  and  this  is  alleged  to  be  error.  As  matter  of  fact,  it 
appears  from  the  record  that  no  such  ruling  was  made.  The 
warrant  which  was  issued  upon  the  complaint  was  received  in 
evidence  and  read  to  the  jury  upon  the  examination  of  Sheriff 
Madden,  because  the  sheriff  was  endeavoring  to  arrest  the  de- 
fendant under  this  warrant  at  the  time  of  the  shooting  of 
Harp,  and  hence  it  was  necessary  to  be  shown  in  order  to  jus- 
tify the  armed  approach  to  the  Dietz  homestead. 

2.  It  ia  argued  that  the  trial  judge  committed  error  in  not 
charging  the  jury  that  there  might  be  a  conviction  for  mur- 
der in  the  second  d^ree,  or  some  of  the  lesser  degceea  of  man- 
slaughter, instead  of  submitting  only  the  question  of  murder 
in  the  fijst  decree.  Here,  again,  it  would  be  aufGcient  per- 
haps to  say  that  no  instructions  submitting  the  lesser  d^ees 
of  crime  were  requested,  but  we  prefer  to  place  our  ruling 
upon  the  broader  ground  that  tmder  the  evidence  there  was  no 
room  for  any  intermediate  finding.  The  defendant  was  either 
guilty  of  murder  in  die  first  degree  or  be  was  innocent 

Objection  is  made  to  certain  instructions  on  the  gro\md 
that  they  contained  erroneous  statements  of  facts  not  in  evi- 
dence. We  have  carefully  examined  the  instructions  so  ob- 
jected to  and  find  no  basis  for  the  charge.  The  -trial  judge 
seems  to  have  been  very  careful  to  make  accurate  statements 
whenever  he  had  occasion  to  refer  to  matters  of  fact  in  his 
charge.  As  a  whole  the  charge  seems  to  us  a  clear,  accurate, 
and  fair  statement  of  the  l^al  principles  which  were  applica- 
ble to  the  evid^ice  in  the  case.  The  effort  of  the  trial  judge 
to  clearly  state  to  the  jury  every  l^al  proposition  favorable 
to  the  defendant,  or  which  could  properly  be  said  to  be  necea- 
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saiy  and  proper  for  the  jury  to  know  in  ccHoaidermg  the  ques- 
tion of  Ilia  guilt,  is  very  apparent. 

A  minor  contention  is  made  which  will  be  briefly  noticed 
here,  althongh  it  does  not  relate  to  the  charge  of  the  court 
Upon  affidavits  alle^ng  prejudice  of  the  circuit  judge  of 
Sawyer  cotin^,  the  Hon.  Alsz.  H.  Rxid,  circuit  judge  of 
the  Sixteenth  judicial  circuit,  was  called  in  to  preside  at  the 
trial  Thereupon  an  application  wa£  made  by  the  defendants 
for  a  (Jiange  of  the  place  of  trial,  based  upon  a  number  of  af- 
fidavits tending  to  show  prejudice  on  the  part  of  the  people 
of  Sawyer  county.  Although  no  affidavits  were  filed  in  oppo- 
sition, the  application  was  denied,  and  properly  so.  It  is  set- 
tled that  the  calling  in  of  the  judge  of  an  adjoining  circuit  to 
try  a  case  in  which  an  affidavit  of  prejudice  has  been  filed 
against  the  presiding  judge  is  a  change  of  venne  within  the 
meaning  of  the  statute.  Perrin  v.  State,  81  Wis.  135,  50 
N.  W.  516.  There  can  be  but  one  change  of  venue  in  a  crim- 
inal action.  Sec  4680,  Stats.  (1898);  Baker  v.  State,  88 
Wis.  140,  5&  N.  W.  570  j  Perrin  v.  State,  supra.  As  matter 
of  fact,  the  record  shows  that  a  jury  was  easily  obtained,  and 
that  the  state  used  but  two  of  its  peremptory  challenges  and 
the  defendants  but  Uiree,  and  that  the  defendants  waived  any 
further  strikes  after  full  explanation  and  understandiDg  of 
their  rights. 

3.  The  final  contention  is  that  a  new  trial  should  have  been 
granted,  because  justice  has  not  been  done. 

Most  of  counsel's  oral  argument  was  directed  to  this  propo- 
sition, and  to  its  consideration  we  have  devoted  the  most  time. 
The  typewritten  record  of  the  trial  covers  nearly  1,200  pages, 
and  to  examine  that  record  thorou^y  is  no  li^t  task.  How- 
ever, the  defendant  is  entitled  to  the  deliberate  opinion  and 
judgment  of  t^is  court  upon  the  question  whether  justice  has 
been  done,  and  hence  we  have  felt  it  to  be  onr  duty  to  examiue. 
the  record  carefully  and  thoroughly.  After  that  examination 
we  feel  compelled  to  say  that  it  seems  to  us  that  the  evidence 
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was  amply  sufficient  to  warrant  Uie  verdict  Tlie  evidence  of 
a-  long  settled  determination  on  the  part  of  the  defendant  not 
to  snlauit  to  arrest  bj  the  officers  of  the  law  was  plenary  and 
overwhelming.  In  addition  to  this,  the  evidence  that  he  knew 
perfectly  well  the  mission  of  the  sheriff  and  his  deputies  on 
the  occasion  in  questiou  was  conclusive.  He  had  turned  his 
house  and  bam  into  stron^olds,  provided  himself  with  guns 
and  ammunition  in  abundance,  and  deliberately  refused  to 
submit  to  the  process  of  the  law.  The  fact  that  Harp  was 
killed  while  approaching  the  defendant's  house  by  a  rifle  bul- 
let which  came  from  the  direction  of  defuidant's  bam,  and 
that  the  bullet  was  of  a  caliber  corresponding  to  one  of  defend- 
ant's guns,  is  proven  without  serious  dispute.  In  addition  to 
this,  witnesses  testified  to  seeing  the  flash  as  the  shot  was  fired 
coming  from  the  so^alled  porthole  in  the  roof  of  the  defend- 
ant's bam,  and  further  testified  that  they  saw  defendant  go 
to  the  bam  f  nnn  the  house  with  what  looked  like  a  gun  in  his 
hand  a  short  Ume  before  the  shooting  of  Harp.  There  was 
also  testimony  that  the  defendant  was  seen  to  return  to  the 
house  from  the  bam  with  his  gun  about  three  hours  later.  It 
was  also  in  evidence  that  empty  shells  of  the  same  caliber  as 
the  bullet  which  killed  Harp  were  found  in  the  second  story 
of  the  bam  by  the  officers  after  tiie  affair  was  over  and  the 
defendant  had  surrendered.  In  addition  to  all  this,  there 
was  evid^ioe  which  seemed  to  show  that  none  of  the  sherifTs 
deputies  were  in  position  where  they  could  have  fired  the  shot 
so  that  it  would  apparently  come  from  the  direction  of  the 
bam.  There  were  indeed  some  deputies  on  the  oibei  side  of 
the  farm  at  the  distance  of  about  a  quarter  of  a  mile  from 
Harp,  but  the  evidence  seems  to  show  that  their  positions  were 
such  that  none  of  them  could  have  reached  Harp  with  a  direct 
shot,  on  account  of  Intervening  obstacles.  It  was  su^;ested 
that  possibly  a  shot  fired  by  one  of  them  might  have  struck 
the  bam  and  been  deflected  from  its  course  and  thus  reached 
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Harp.  Sut  when  it  is  remembered  that  the  bullet  entered 
Harp's  mouth,  shattered  the  jaw  bone,  and  went  throu^  the 
entire  body,  lodging  finally  against  the  thi^  bone,  it  is  quite 
evident  that  such  an  explanation  of  the  shot  is  entirely  unsat- 
isfactory. The  teatimon;  tends  to  show  that  a  bullet  which 
bad  struck  or  pasaed  through  an  obstacle  and  met  with,  such 
resistance  as  to  be  substantially  deflected  from  its  course  could 
not  be  likely  to  have  force  enough  left  to  travel  nearly  700 
feet  and  pass  entirely  throu^  the  length  of  a  man's  body 
from  mouth  to  thigh  bone,  and  this  testimony  certainly  ac- 
cords with  common  sense. 

The  testimony  seems  to  ns  to  be  ample  to  justify  the  con- 
clusion of  the  jury  that  the  bullet  which  killed  Harp  came 
from  a  rifle  fired  through  a  hole  in  the  roof  of  the  Dieiz  bam, 
and  that  such  rifle  was  fired  by  the  defendant;  in  fact  we  are 
unable  to  see  how  a  jury  could  honestly  come  to  any  other  con- 
clusion. Few  facts  depending  largely  oa  circumstantial  evi- 
dence are  more  satisfactorily  proven  than  was  the  main  fact 
■in  this  case. 

Another  contention,  however,  merits  and  has  received  seri- 
ous consideration,  and  that  is  die  contention  that  the  court 
should  have  appointed  an  attorney  to  defend  the  plaintiff  in 
error,  or  at  least  to  act  as  amicus  curwv  and  see  that  his  ri^ts 
were  fully  preserved. 

It  appears  by  the  bill  of  exceptions  that  at  tite  very  opening 
of  the  trial,  in  response  to  inquiries  by  the  trial  judge,  the  de- 
fendants severally  stated  to  the  court  that  they  preferred  and 
intended  to  try  the  case  without  an  attorney,  and  in  additicm 
thereto  the  plaintiff  in  error  stated  that  he  was  able  to  employ 
an  attorney  if  he  desired,  and  that  he  had  already  had  about 
200  applicants  for  the  position.  It  appears  that  the  trial 
then  proceeded  to  the  end,  a  period  of  twelve  days,  with  no  at- 
torney representing  any  of  the  defendants.  It  is  now  said 
that  the  plaintiff  in  error  was  an  unlettered  man,  had  no 
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knowledge  of  the  law,  had  never  tried  a  case,  and  should  not 
have  been  allowed  to  defend  hinmelf  and  his  wife  and  son 
against  a  prosecution  for  the  highest  crime  known  to  the  law. 
Practicallj  the  claim  is  that  the  trial  court  was  guilty  of  de- 
nying him  a  fair  trial  because  it  did  not  appoint  an  attorney 
to  assume  chaige  of  the  defense  against  the  wieiies  of  &e  de- 
fendants. It  is  worthy  of  note  that  as  a  result  of  this  trial 
without  counsel  Mrs.  Dietz  and  Leslie  were  at  once  acquitted. 
So  far  at  least  as  they  were  concerned  the  most  able  counsel 
could  have  done  no  better.  A  critical  examination  of  the  rec- 
ord must  also  impress  one  with  the  fact  that  the  plaintiff  in 
error  was  by  no  means  a  stranger  to  courts  or  their  proceed- 
ings. From  the  beginning  to  the  end  of  the  case  it  appears 
that  he  made  objections  to  the  admissibility  of  evidence  of- 
fered, and  to  the  form  of  questions,  in  language  clearly  show- 
ing an  accurate  perception  of  the  reason  for  the  objectitm, 
which  in  some  instances  ooold  hardly  have  been  improved  by 
an  accomplished  lawyer.  He  made  due  and  timely  objection 
to  all  the  testimony  tending  to  prove  previous  resistance  to 
officers.  It  will  be  interesting  and  lUnBtratiTe  to  quote  ver- 
batim an  objection  and  motion  made  by  him  oonceming  cei^ 
tain  evidence  of  this  nature,  viz. : 

"John  F.  Dieiz;  If  the  court  please,  they  have  offered  all 
the  evidence  in  this  Harp  murder  charge  that  can  be  intro- 
duced in  any  of  the  other  three  cases  pending  against  me  in 
the  courts  of  Sawyer  county.  It  is  incompetent  evidence  in 
this  case,  nothing  to  do  with  the  Harp  murder  charge  what- 
ever. Tlie  fact  for  the  court  and  for  the  witness  to  prove  * 
before  this  jury  is  whether  the  three  defendants  are  guilty  of 
killing  Oscar  Harp ;  it  don't  make  any  difference  how  many 
times  we  have  resisted  arrest  or  anything  of  the  kind.  It 
don't  make  any  difference  whether  I  resisted  the  oflGcers  of  the 
law  that  day.  The  fact  to  prove  before  this  court  is  that  these 
three  defendants  did  kill  Oscar  Harp  or  not.  This  other  evi- 
dence is  incompetent  and  I  object  to  it  and  I  move  that  all 
of  it  be  stricken  from  the  record." 
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Without  going  furtber,  it  is  aofficient  to  baj  that  it  appears 
that  Mr.  Diets  from  beginoiog  to  end  of  the  testimony  was 
very  actiTe  in  the  aasertioii  of  his  real  or  supposed  rights, 
and  made  objection  in  due  season  to  practically  all  of  the 
testimony  the  admissibility  of  which  could  be  said  to  be  in 
substantial  doubt.  So  far  as  matters  of  real  substance  are 
concemed,  it  is  not  perceived  how  the  most  astute  counsel 
could  have  materially  aided  bim  by  way  of  objections  to  the 
admisaibili^  of  evidence.  Nor  is  it  by  any  means  certain 
that  a  lawyer  coold  have  helped  him  at  all  in  the  argument  of 
the  case.  Mr.  Dietz  addressed  the  jury  in  bis  own  behalf 
evidently  with  fluoicy  and  force,  for  it  appears  that  he  was 
frequently  interrupted  by  counsel  for  the  state  for  the  reasm 
that  be  was  traveling  ontude  of  the  record.  An  argument  of 
this  nature  by  a  man  whose  liberty  is  hanging  in  the  balance 
may  well  appeal  to  an  American  jury  with  greater  force  than 
the  argument  of  a  skilful  lawyer. 

This,  however,  is  not  the  question.  We  have  referred  to 
these  matters  simply  to  show  that  tbe  def^idants  were  not  in- 
eompetenta  or  innocents,  who  sat  mutely  iu  court  and  allowed 
the  prosecuting  attorneys  to  do  as  they  choee,  but  rather  that 
they  managed  their  case  with  a  shrewdness  and  knowledge  of 
their  substantial  ri^ta  which  wa«  not  only  surprising  but 
which  may  well  have  been  fully  aa  effective  as  if  the  defense 
had  been  conducted  l^  an  attorney. 

Every  person  Bid  juris,  who  i»  charged  with  crime,  has  tbe 
ri^t  to  ti7  bis  own  ease  if  he  so  desires.  The  constitution 
guarantees  him  the  ri^t  to  be  heard  "by  himself"  as  well  as  by 
counsel.     Const,  art  I,  sec  7. 

Tbe  trial  court  would  not  have  been  justified  in  imposing 
counsel  upon  the  defendant  against  his  will,  unless  indeed  it 
appeared  that  he  was  mentally  incompetent,  or  not  aui  jvria 
at  tbe  time  of  the  triaL 

We  see  nothing  substantial  to  justify  any  gooh  idea.    £vi' 


;ti  by  Google 


480         SUPREME  COURT  OP  WISCONSIN.      [Mat 
Dieti  T.  State,  149  Wis.  462. 

dently  the  trial  judge,  whose  ability,  honesty,  and  earnest  de- 
sire to  safeguard  the  defendant's  ri^ts  are  not  open  to  quee- 
taOQ,  saw  nothing  indicating  goch  mental  incompetent^  or  in- 
sanity. Had  he  seen  that  there  was  even  a  probahilify  that 
snoh  a  oonditiac  eziBted,  it  would  have  been  his  duty  at  any 
stage  of  the  trial  to  halt  the  proceedings  and  mate  an  inquisi- 
tion of  the  question.  Sec  4700,  Stats.  (1898)  ;  Steward  v. 
State,  124  Wis.  623,  102  N.  W.  1078. 

The  main  ground  upon  which  it  is  now  urged  that  the  de- 
fendant's inctnnpetent^  appears  is  because  of  the  fact  that  he 
declined  to  employ  an  attorney.  The  cogency  of  this  fact  as 
proof  of  inoompet^icy  may  wall  admit  oi  doubt.  Certainly 
we  cannot  say,  after  examination  of  the  record  in  this  case, 
that  he  made  any  mistake  in  his  decision.  It  does  not  aeem 
at  all  within  the  range  of  possibilities  that  any  attorn^  could 
have  made  the  facts  of  this  case  which  point  towards  the  de- 
fendant's guilt  appear  any  lees  convincing.  Were  it  a  case 
where  the  evidence  was  scanty  and  the  ocHxcInai(Kis  doabtful, 
a  different  question  might  possibly  be  presented.  As  it  is, 
we  cannot  feel  that  we  are  required  or  even  authorized  to  in- 
terfere with  the  result.  The  defendant,  after  long  and  pa- 
tient forbearance  on  the  part  of  the  officers  of  the  law, — « 
■  forbearance  which  amounted  really  to  weakness, — delibei^ 
stely  chose  to  take  up  arms  and  defy  the  state.  Such  things 
cannot  be  if  social  order  is  to  be  maintained  among  us.  Our 
rivilization  is  based  on  the  fundam«LtaI  idea  that  there  must 
be  just  and  uniform  laws,  administered  by  honest  and  fearless 
oourta,  and  that  every  citizen  must  obey  the  process  of  such 
courts.  If  it  be  once  admitted  that  any  citizeoi  may  take  the 
law  in  his  own  handa  and  resist  the  officers  of  tbe  law  with 
gun  or  sword,  there  is  an  end  of  government  by  law.  Such 
a  condition  of  things  means  anarchy  and  barbairinn. 

As  a  result  of  the  defendant's  defiance  of  law,  Oscar  Harp, 
iriio  was  innooent  of  wrong,  went  to  his  death  without  wam- 
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ing.  After  a  patient  and  fair  trial  the  defendant  has  been 
found  guilt;  of  that  death  apoii  ample  evidence.  Pity  the 
defendant  as  we  may,  we  have  no  choice  of  courses  on  this  rec- 
ord. It  is  as  true  now  as  it  was  in  the  days  of  the  Hebrew 
proidiet  that  he  who  sows  the  wind  most  needs  be  content  if  he 
be  compelled  to  reap  the  inevitable  whirlwind. 
By  the  Couri. — Judgment  affirmed.. 


MnsTHA,  Respondent,  vs.  Doitohoo,  Executor,  Appellant 

Avril  6—Mav  14,  191i. 

lAwtUatton  of  actiont:  Pleading:  Claims  againat  decedent:  Contmcta: 
TaOditv:  ContiOeration:  Oral  promiae  to  pay  for  temtces  by 
legacy:  Breach:  Meaiure  of  damagei:  Evidence. 

1.  Wltb  reference  to  a  claim  agalnet  the  estate  at  a  decedent  ttw 
■tatnte  of  llmltatlonB  miut  alwayi  be  cauldered  althonsh  not 
pleaded. 

1.  An  oral  promlee,  accepted  tiy  tbe  promisee,  to  compensate  by,  a 
'  legacy  eervlcee  previously  performed  for  tbe  promisor  by  one 
not  a  member  ol  his  family,  Is  based  upon  a  sufficient  consid- 
eration and  la  valid  and  binding. 

3.  Such  an  asreement  le  deemed  a  new  and  eubstltutlonary  contract, 

not  within  the  purview  of  sec  4243,  Stats.  (1898),  and  not  af- 
fected by  subeeqnent  expiration  of  the  time  wltbln  which  an 
action  upon  the  original  liability  to  pay  for  the  aervlces  mast 
have  been  brought  had  auch  liability  continued. 

4.  Where  the  promise  to  compensate  by  a  legacy  Is  based  upon  a 

past  or  executed  consideration,  such  as  services  previously  per- 
formed and  moneys  paid  out  at  the  request  of  tbe  promisor,  the 
amount  recoverable  for  a  breach  thereof  Is  measured  by  the 
reasonable  value  of  the  services  performed  and  the  amount  of 
the  moneys  so  paid,  with  intereit  at  the  legal  rate. 
G.  The  amount  agreed  to  be  paid  by  legacy  In  sucb  a  case  may  be 
prftved  as  having  some  evidential  bearing  on  the  reasonable 
value  of  the  services  where  the  dlsparl^  Is  not  too  great,  but 
Is  not  conclusive. 
Vol.  U9  —  31 
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Appeai  from  a  judgment  of  the  circuit  court  for  Grant 
county :  Oeoboe  Cleusstboh,  Circuit  Judge.    Severaed, 

8,  E.  Smatley,  for  the  appellant 

Maurice  MeKenna,  for  the  reepondeut. 

On  behalf  of  Josephine  G.  True,  a  residuary  legatee,  there 
was  a  brief  by  F.  B.  Bentley. 

The  following  opinion  was  filed  January  30,  1912: 

FsB  CuBiAU.  The  special  verdict  in  this  case  is  as  fol- 
lows: 

"(1)  During  the  vBcations  of  Lawrence  J.  Vau^an,  tlie 
deceased,  during  the  six  years  prior  to  his  ordination  as  a 
priest  in  1898,  was  he  frequently  at  the  home  of  CathartM 
Mvriha  in  the  city  of  Ripon,  and  was  he  diere  received  aa  a 
member  of  the  family,  and  did  he  receive,  besides  meals  and 
lodging  that  he  chose  to  take  in  their  house,  money  from  one 
or  the  other  of  them  to  help  him,  and  also  clothing  purchased 
with  the  money  of  John  Murtha,  and  did  John  Ifurtha  pay 
for  him  a  dentist's  bill  of  about  thirty  dollars  t    A.  Yes. 

"(2)  Did  he  promise  to  pay  them  for  what  they  had  done 
for  him?     A.  Yes. 

"(3)  Did  said  Lawrence  J.  Vaughan,  in  the  spring  of 
1901,  at  Ripon,  say  to  John  and  Catherine  Mvrtha  in  sub- 
stance that  for  what  they  had  done  for  him  he  would  by  his 
last  will  give  to  Sniai  Murtha  the  sum  of  a  thousand  dollars, 
and  did  John  Murtha  say  to  him  at  that  time  that  tiiat  would 
be  all  right?     A.  Yea." 

By  sec.  3841,  State.  (1898),  construed  in  Martin  v.  Estaie 
of  Martin,  108  Wis.  284,  84  N.  W.  439,  the  statute  of  limita- 
tions need  not  be  pleaded  against  such  a  claim.  By  sec  4243, 
Id.,  no  acknowledgment  or  promise  shall  be  sufficient  evidence 
of  a  new  or  continuing  contract  whereby  to  take  the  case  out 
of  the  operation  of  this  chapter  (on  limitations)  unless  tlie 
same  be  contained  in  some  writing  signed  by  the  party  to  be 
charged  thereby. 

A  reargument  of  this  case  is  ordered  upon  the  question 
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whettier  the  daim  of  the  plaintiff  as  sstabliBhed  bj  this  vei^ 
diet  ia  barred  b;  the  statute  of  limitations. 

The  cause  was  reargued  on  April  6,  1912. 

For  the  appellant  there  was  a  brief  hj  8.  E.  SmaUey  and 
F.  B.  Beniley,  and  oral  argument  by  Mr.  Bentley. 

For  the  respondent  there  was  a  brief  by  Maurice  McKenna, 
attorney,  and  CaHer  &  Pedrick,  of  counsel,  and  oral  ail- 
ment by  S.  M.  Pedrick. 

The  following  opinion  was  filed  May  14,  1912: 

TiuuH,  J.  The  respondent  filed  a  claim  against  the  es- 
tate of  Lawrence  J.  Vaughan,  deceased,  for  $1,000  upon  con- 
tract hereinafter  mentioned.  Upon  appeal  to  the  circuit 
court  judgment  was  given  for  respondent,  and  the  executor 
appeals  to  this  court,  contending  that  the  circuit  court  erred 
in  not  ascertaining  and  giving  judgment  for  the  reasonable 
value  of  the  mcoiey  paid  and  services  performed  instead  of 
for  the  agreed  sum  of  $1,000.  The  jury  returned  the  special 
verdict  set  forth  in  the  order  for  reargument,  ante,  p.  482, 134 
N.  W.  408.  We  find  the  verdict  supported  by  evidence.  Re- 
spondent had  judgment  upon  the  verdict  The  statute  of  lim- 
itations in  such  cases  must  always  be  considered  although  not 
pleaded.  Sec.  3841,  Stats.  (1898).  Therefore  the  serious 
question  arising  is  that  upon  which  reargument  was  ordered: 
Does  the  verdict,  by  force  of  sec.  4243,  Stats.  (1898),  disdose 
that  the  right  of  recovery  is  barred  by  lapse  of  time  ?  We  are 
not  much  aided  by  appellant's  brief  on  reargument.  He 
failed  to  cite  Thompson  v.  Orena,  134  Cal.  26,  86  Pac.  24; 
Chace  V.  Trafford,  116  Mass.  529;  Btdlard  v.  Lopez,  7  N. 
Mex.  661,  37  Pac.  1103;  Reed  v.  Smith,  1  Idaho  (Prickett) 
533;  Sill  v.  Perrin,  21  S.  C.  356;  ShapUy  v.  Abbott,  42 
N.  Y.  443;  or  Stiles  v.  Laurel  Fork  0.  £  C.  Co.  47  W.  Va. 
838,  35  S.  F.  986,  or  the  cases  referred  to  in  these  decisions. 
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■or  any  case  throwing  mtioh  light  on  his  side  of  the  controversy. 
It  aeems  quite  impossible  to  reconcile  Thompson  v.  Orena, 
^upra,  with  Devine  v.  Murphy,  168  Mass.  249,  46  N.  E.  1066, 
dted  by  respondent,  and  we  shall  not  attempt  it.  The  ques- 
tion is  new  in  this  state  and  we  are  not  bound  by  either  prece- 
-dent.  It  has  however  been  decided  by  tiiis  court  that  an  oral 
■contract  based  upon  a  valid  conaideratiott  to  leave  die  prcHn- 
isee  a  legacy  (personal  property)  is  valid  and  enforceable. 
Slater  v.  Estate  of  Cook,  93  Wis.  104,  67  N.  W.  15 ;  Jilson  v. 
Oilbert,  26  Wis.  637.  It  is  also  settled  that  services  previ- 
ously performed  by  one  not  a  member  of  promisor'a  family 
constitute  a  good  consideration  for  a  prcaniae  to  pay  for  such 
services.  Jilson  v.  Qilbertt  supra;  Silverthom  v.  Wylic,  96 
Wis.  69,  71  N.  W.  107.  We  have  bttfore  us  a  case  in  which, 
after  a  similar  ri^t  of  action  had  accrued  in  favor  of  the  re- 
spondent and  the  statute  of  limitations  had  begun  to  run 
against  this  right  of  action,  an  oral  promise  was  made  by  de- 
•cedent  to  compensate  respondent  by  leaving  him  a  legacy.  To 
t^is  the  respcmdent  assented.  The  first  question  which  arises 
is  whether  or  not  such  agreement  is  supported  by  a  considera- 
tion. In  Fanning  v.  Murphy,  126  Wis.  538, 105  N.  W.  1056, 
liie  majority  opinion  is  to  the  effect  that  a  mere  request  for  the 
extension  of  the  due  date  of  a  debt  at  the  ^onbract  rate  of  in- 
terest, and  consent  thereto,  does  not  satisfy  tiie  essentials  of  a 
binding  contract  for  an  extension  of  time  of  payment.  In 
Jilson  V.  Oiliert,  26  Wis.  637,  it  was  held  that  a  promise  to 
reward,  by  a  provision  in  the  promisor's  will,  services  previ- 
■ously  rendered  by  the  pnMnisee,  is  valid.  These  two  cases 
may  stand  together.  They  are  not  necessarily  inconsistent. 
Where  such  agreement  is  made  it  insures  to  the  promisor  the 
personal  use  and  enjoyment  of  his  property  during  his  life, 
and  the  promisee  realizes  on  the  promise  only  in  case  the 
promisor  leaves  estate  unconsumed.  This  is  surely  a  benefit 
or  advantage  flowing  to  the  promisor  and  sufficient  to  support 
liifl  promise  to  leave  the  legacy  to  bis  tm^ditor.    Thia^'  bow- 
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ever,  ia  neoessarilj  conditicmed  upon  the  agreement  of  the 
creditor  to  extend  the  time  of  payment  until  after  the  deatli  of 
the  debtor.  The  creditor,  therefore,  makes  his  promise  to 
extend  in  consideration  of  a  valid  and  binding  promise  to  re- 
ward him  hy  legacy.  In  a  case  in  New  York  {Patterson  v. 
Patterson,  13  Johns.  379)  the  creditor,  after  entering  into 
such  an  agreement  and  before  the  death  of  the  promisor,  be- 
gan suit  on  his  original  demand,  but  his  ri^t  of  action  was 
held  barred  \>j  such  agreement.  In  support  of  the  like  rule 
see  Campbell  v.  Campbell,  65  Barb.  639,  and  Collier  v.  Rut- 
ledge,  136  N.  Y.  621,  32  N.  E.  626,  and  the  Patterson  Case 
has  been  cited  with  approval  in  Todd  v.  Weber,  95  N.  Y.  181 ; 
Reynolds  v.  Robinson,  64  N.  Y.  589 ;  and  other  New  York 
cases  noted  in  Silvemail's  Citations.  It  ma;  be  that  accurate 
analysis  would  disclose  that  there  is  no  substantial  differ^ioe 
between  the  ocMttract  in  Fanning  v.  Mvrphy,  supra,  and  JU- 
son  V.  Gilbert,  supra.  But  if  that  be  so,  we  refuse  to  extend 
the  rule  of  Fanning  v.  Murphy  to  cases  like  this  and  Jilson  v. 
OUbert. 

The  agreement  being  valid  and  binding,  what  is  the  meas- 
ure of  damages  for  its  Iweach — the  value  or  amount  of  the 
original  demand  or  the  amount  of  legacy  promised  {  In  a 
caae  like  the  present,  where  the  promise  to  compensate  by 
legacy  is  based  upon  a  past  or  executed  consideration,  the  re- 
covery must  be  limited  to  the  amount  of  the  demand  so  to 
be  compensated,  or  the  reasonable  value  thereof  where  the 
amount  is  not  fixed  and  definite.  This  ia  ruled  by  Merrick  v. 
Oiddings,  1  Mackey  (D.  C.)  394,  citing  Brown  v.  Crump,  1 
Marsh.  567;  Oranger  v,  Collins,  6  M.  &  W.  458;  Eoscorla  v. 
Thomas,  3  Q.  B.  234 ;  Bradford  v.  Eoulston,  8  Irish  C.  L. 
s.  a.  468.  See,  also,  1  Parsons,  Contracts  (9tb  ed.)  bottom 
pp.  508,  509,  and  cases ;  Wald's  Pollock  on  Contracts  (3d  ed.) 
pp.  199,  200,  and  cases. 

In  the  cases  decided  by  this  court,  although  the  precise 
question  is  not  involved,  this  principle  seems  to  have  been  kept 
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ill  mind.  Bayliss  v.  Estate  of  Pnctutv,  24  Wis.  651,  pre- 
Bented  a  eituation  Tvhore  t^e  consideration  on  the  part  of  tbe 
.  promisee  was  to  be  performed  and  was  thereafter  performed, 
but  the  promise  to  compensate  by  will  did  not  fix  the  amount 
of  compensation,  eo  that  this  question  was  not  there  involved. 
A  recovery  for  the  reasonable  value  of  the  services  was  ac- 
cordingly permitted.  JUson  v.  Gilbert,  supra,  presented  the 
case  of  an  executed  or  past  consideration,  tliat  is  to  aay,  serv- 
ices performed  before  the  promise  to  compensate  by  will  waa 
made;  and  while  it  is  ruled  that  the  promise  was  not  within 
the  statute  of  frauds  and  was  binding,  the  intimation  is  that 
the  value  of  the  services  measures  the  amount  of  recovery. 
In  the  case  there  cited  (Snyder  v.  Castor,  4  Yeatea,  358)  the 
promise  was  made  after  the  services  were  rendered,  no  specific 
sum  was  promised,  so  this  question  did  not  arise.  In  Patter- 
son V.  Patterson,  13  Johns.  379,  the  promise  was  that  the 
promisee  should  have  the  promisor's  farm  and  that  he  in- 
tended to  reward  the  promisee  well,  but  the  consideraUon  was 
not  past  or  executed.  The  court  held  that  the  promisee,  hav- 
ing assented  to  this  arrangement,  could  not  maintain  an  action 
to  recover  compensation  for  these  services  during  the  lifetime 
of  the  promisor,  bis  father,  tliereby  construing  the  contract 
to  amount  to  an  agreement  that  the  son  ahonld  make  no  claim 
for  compensation  in  his  father's  lifetime.  Should  the  father 
fail  to  make  the  provision  by  will,  the  court  said  the  plaintiff 
mi^t  maintain  an  action  to  recover  a  reasoiLable  compensa- 
tion for  his  services.  These  last  words  are  quoted  and  itali- 
cised by  Justice  Dixon  in  his  opinion  in  JUson  w.  OUbert, 
supra. 

Considering  the  case  last  cited  and  considering  this  oaae 
from  the  viewpoint  of  tie  law  of  contracts  above  referred  to 
aa  found  in  the  cases  and  text-books  mentioned,  we  must  hold 
that  the  promisee  suing  to  recover  for  a  In«ach  of  agreement 
to  provide  for  him  by  will,  where  the  services  are  performed 
prior  to  die  promise  so  to  provide,  is  entitled  to  recover  only 
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the  reasonable  value  of  the  services  so  performed.  The  par- 
ties may  offer  the  testuixaiy  of  any  competent  witness  or  other 
evidence  of  the  amount  agreed  to  be  paid  by  legacy  ae  having 
8ome  evidential  bearing  on  the  reasonable  value  of  the  serv- 
ices where  the  disparity  is  not  too  great,  but  this  is  not  at  all 
conclusive  upon  the  court  or  jury.  The  true  inquiry  always 
is,  in  cases  like  this,  What  is  the  reasonable  value  of  services 
performed  and  the  amount  of  money  paid  to  or  to  the  use  of 
decedent  at  his  request  i  and  the  amount  so  ascertained  with 
interest  at  the  legal  rate  will  be  the  amoimt  of  recovery. 

The  judgment  of  the  majority  of  this  court  is  that  the  re- 
spondent's recovery  ia  not  barred  under  sec.  4343,  Stats. 
{1898),  notwithstanding  the  agreement  to  compensate  by  leg- 
acy was  not  in  writing.  This  agreement  is  not  regarded  as  a 
new  promise  within  ^  meaning  of  that  statute,  but  an  inde- 
pendent and  substitutionary  contract  within  a  rule  which  they 
derive  from  Jilson  v.  Oilbert,  gupra,  and  which  is  clearly 
stated  in  Devine  v.  Murphy,  168  Mass.  249,  46  N.  E.  1066, 
and  applied  in  Davia  v.  Teackout's  Estate,  126  Mich.  135, 
85  N.  W.  475.  On  this  point  Mr.  Justice  Mabshaix,  Mr. 
Justice  ViwjB,  and  the  writer  yield  with  some  reluctance  to 
this  view. 

The  judgment  appealed  from  must  be  reversed,  and  the 
cause  remanded  with  directions  to  try  and  determine  the  ques- 
tion of  the  reasonable  value  of  the  services  performed  for  and 
the  amount  of  money  paid  out  at  the  request  of  decedent,  and 
award  a  recovery  against  the  estate  for  the  amount  bo  ascer- 
tained. 

By  ihe  Court. — It  is  bo  ordered. 
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Statb  XX  KKL.  MnELLBE,  Reapondeiit,  vs.  Thompson,  City 

Olerk,  Appellant. 

Apra  »— Jroy  14,  ua. 

CoiumutUmai  imo:  Pouiera  of  legitjature:  OranUng  and  omentfteir 
WMntcipat  charten:  Detegation  of  power:  "Home  rvle"  act. 

1.  The  randamental  l&w  embodiei  tbOM  principles,  Bom*  in  form  of 

decl&ratloii,  othere  by  way  of  Implied  or  expreu  prohlblUom 
and  eome  la  the  form  of  grant,  supiraeed  to  be  llmttattonjn  es- 
sential to  censerve  hnman  liberty,  Becurlty,  equality,  and  hap- 
plneM,  and  not  to  be  subject  to  chang*  except  lu  a  way  calev- 
lated  to  arouse  the  blghest  Judgmmt  and  moat  efficient  delib- 
erate considerate  cbolce. 

2.  Each  of  tbe  three  distinct  departments  of  lovemment, — execu- 

tive, legislative,  and  Judicial, — Is  supreme  In  Its  sphere:  out- 
side thereof  la  usurpations,  and  that  ot  the  Judiciary  Includes 
power  to  dominate,  efficiently,  as  regards  marking  the  precise- 
boundaries  of  each  and  remedying  Invasions  by  either  of  the- 
territory  of  the  other. 

3.  The  sole  power  to  make  law  Is  lodged  In  the  legislature  with 

competency,  however,  to  exercise  it,  by  adopting  an  enactment, 
complete  In  Itself,  and  prescribing  the  conditions  under  which 
It  shall  be  vitalized,  as  by  a  vote  of  the  people  at  large  or  those^ 
ot  a  particular  dtetrlct,  according  to  ctrcnmstanceB. 

4.  The  power  to  grant  municipal  charters  Is  an  attrlbnte  of  aov- 

erelgDty,  eierclsable,  anciently,  solely  by  the  personal  sover- 
eign, then  by  his  legislative  body  by  his  consent  Here  the- 
people  succeeded  to  that  prerogative  power  and,  by  the  funda- 
mental law,  made  the  legislature  the  repository  thereof. 

6.  The  power  to  make,  change,  or  repeal  municipal  charters  was 
legislative  In  character  by  the  common  law  in  force  when  ths- 
state  was  admitted  Into  the  Union  and  so  expressly  retained 
by  sec  13,  art.  XIV,  In  the  general  retention  of  our  common- 
law  system,  as  a  whole,  to  remain  In  force  till  changed  by  th» 
leglalature  in  the  constitutional  way. 

6.  Power  of  the  legislature  to  change  the  common  law,  in  force  in 
this  state  when  the  constitution  was  adopted,  is  limited,  re- 
specting municipal  charters,  by  sec.  1,  art.  XI,  which,  in  form,, 
grants  thereto  power  to  form  municipal  corporations,  which,  by 
necessary  Implication,  Includes  power  to  grant  municipal  char-^ 
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tera,  tixlag  aJl  fundamentalj  with  relerence  to  the  ivecbJ  city 
government  and  prohibit*  ezerclae  of  inch  power  otherwlM, 
under  the  rule  Expreaaio  itnitiM  excluiio  alteriua, 

7.  Sec  32,  art.  IT,  of  tlie  constitution  commanding  leKtslatlTa  pro- 

vision for  the  tranaactlon  of  an?  buslneBB,  the  doing  ot  which 
by  qwctal  legislation  Is  prohibited  by  sec.  31  of  anch  article, 
contemplates  a  legislative  effort.  In  general,  such  as  by  the  en- 
actment of  a  law  to  be  passive  notU  made  active  by  a  vote  of 
the  people  of  any  district  authorised  to  act  on  the  question,— 
not  delegation  of  power  to  the  people  at  large  or  of  districts, 
or  a  district,  according  to  circumstances,  to  do  the  business. 

8.  The  Idea  embodied  in  sec.  31,  art  IV,  of  the  constitution,  as  to 

city  charters,  is  that  they  shall  be  uniform  throughont  the 
state,  as  near  as  practicable,  which  would  be  violated  by  af- 
fording cltlea  capacity  to  create  want  of  uniformity  by  the  ex- 
ercise of  authority.  In  severalty,  to  make,  change,  and  repeal 
their  charters. 

9.  The  power.  In  form,  delegated  by  cb.  476,  Laws  of  1911,  by  the 

language,  "Every  city.  In  addition  to  the  power  now  poesesaed. 
Is  hereby  given  authority  to  alter  or  amend  Its  charter,  or  to 
adopt  a  new  charter,"  is  such  dominating  feature  thereof  as  to 
render  all  others  subsidiary  thereto  and  dependable  thereon. 

10.  The  power  so.  In  form,  delegated  la  one  which  was  within  the 

exclusive  legislative  field  before  the  constitution  and  confined 
thereto  thereby. 

11.  The  ruling  feature  of  ch.  47S,  liaws  of  1911,  being  unconstitu- 

tional, the  others,  forming  an  inseparable  whole,  take  the  cast 
thereof  and  fall  therewith  as  invalid. 
[Syllabus  by  Mauhaix,  J.] 

Afp£ai,  from  an  order  of  the  circuit  court  for  Milwaukee 
ooimtj :  W.  J.  Tdeheb,  Circuit  Judge.    Reversed. 

Mandamus  proceeding  to  coerce  the  clerk  of  the  city  of  Mil- 
waukee to  submit  to  its  electors,  under  ch.  476,  Laws  of  1911, 
a  proposed  alteration  of  the  cit;  charter.  The  purpose  <^ 
sach  alteration  was  to  allow  Uie  cit;  to  conduct  the  business 
of  furnishing  its  citizens  with  ica 

All  conditions  precedent  in  the  law  to  calling  a  special  elec- 
tion in  respect  to  the  matter  of  the  proposed  change  were  sat- 
isfied, but  the  clerk  refused  to  make  the  call.  Whereupon  an 
alternative  writ  of  tnandamvs  was  sued  out  to  coerce  him  to 
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do  80.  Such  proceedings  were  thereafter  had  that  appellant 
moved  the  court  to  quash  such  writ,  which  waa  OTerruled. 
Thia  appeal  followed  to  test  the  validity  of  such  law, 

Daniel  W.  Hoan,  for  the  appellant. 

For  the  state  there  was  a  brief  hy  the  Attorney  Oeneral 
and  Rvssell  Jackson,  deputy  attorney  general,  and  oral  argu- 
ment by  Mr.  Jackson. 

For  the  relator  and  respondent  there  was  a  brief  by  Nohl  <£ 
Nohl,  and  oral  argument  by  Leo  F.  Nohl. 

On  behalf  of  the  respondent  there  waa  also  a  brief  by  Erich 
C,  Stem,  amicus  euricB,  and  Williams  <&  Stem,  of  counsel, 
and  oral  argument  by  Erich  C.  Stem. 

A  brief  was  also  filed  by  F.  C.  Winkler  on  die  ralidity  and 
scope  of  ch.  476,  Laws  of  1911. 

Mabshaix,  J.  As  indicated  in  Uie  iongomg,  t^e  motion 
raised  the  issue  of  whether  ch.  476,  Laws  of  1911,  commonly 
called  the  "Home  Rule"  act,  is  constitutional.  The  trial  court 
decided  in  the  affirmative. 

When  our  state  government  was  formed,  the  people  adopted 
for  the  paramount  law,  a  declaration  of  principles  modeled 
after  the  prevailing  constituticms  in  this  countiy.  It  was  in- 
tended to  be  exact  in  its  limitations  of  power,  not  to  be  open 
to  change  except  in  such  particular  and  deliberate  way  as  to 
render  as  certain  as  practicable  that  the  electors  desired  it, 
evidenced  by  an  expression  of  judgment  after  ample  time 
and  facility  for  inveatigaticai  and  maturity  of  thought  on  the 
subject,  not  to  be  subject  to  violati<»i  at  all,  and  to  create  an 
instrumentality, — a  court, — to  efficiently  guard  it  in  that  re- 
spect. One  mi^t  exhaust  his  capability  of  using  the  great 
resources  of  our  language  in  portraying  the  necessity  for  such 
a  foundation  for  a  people's  government  to  rest  upon, — in 
picturing  the  dignity  which  should  be  accorded  to  it  by  every 
department  of  affairs  and  by  the  people  in  their  individual 
capacities,  and  yet  leave  Uie  matter  incomplete.     One  might 
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do  likewise  as  to  the  particular  duty  restiDg  bere  to  bold  up 
the  constitution  safely  above  every  act  of  lawmaking  power 
wbich  would  otherwise  violate  it,  without  exaggerating  the 
importance  to  the  people  of  its  faithful  performance.  Such 
performance  is  a  judicial  function,  overshadowing  in  its  sig- 
nificance. That  it  is  sometimes  viewed  with  impatience  hy 
those  called  to  face  constitutional  restraints,  cannot  have  any 
weight  whatever  as  to  whether  the  duty  should  be  performed 
or  not  History  shows,  to  the  great  credit  of  average  intelli- 
g^it  oomprebensioD  of  our  system  of  government,  that  firm, 
conservative  judicial  administration  in  the  field  of  testing 
legislative  enactments  by  the  constitution,  is  quite  sure  to  be 
approved,  in  general,  by  the  deliberate  judgment  of  the  peo- 
ple. In  no  field  have  the  people,  under  our  form  of  govern- 
ment, won  more  distinction  than  in  loyalty,  in  the  ultimate, 
to  their  courts. 

In  our  constitutional  scheme  there  are  three  co-ordinate, 
substantially  independent  branches,  namely,  executive,  legis- 
lative, and  judicial.  Each,  so  long  as  operating  within  its 
legitimate  field,  is  supreme.  It  is  for  the  court,  in  the  ulti- 
mate, to  determine  whether  the  boundaries  of  a  particular 
field  have  been  overstepped  and,  if  so,  to  nullify  or  stay  the 
tran^pieasion. 

The  power  to  make  law,  commonly  called  legislative  power, 
ia  dealt  with  by  sec.  1,  art  IV,  of  the  constitution  in  these 
words:  "The  legislative  power  shall  be  vested  in  a  seiiate  and 
assembly."  In  thus  limiting  power  to  make  law  to  the  repre- 
sentative bodies  the  people,  by  necessary  implication,  parted 
with  authority  to  do  so  directly ;  as  the  court  has  held,  though 
not  to  determine  by  legislative  permission  whether  a  law,  en- 
acted in  the  constitutional  way,  shall  be  put  into  operation. 
State  ex  rel  Boycott  v.  Mayor,  etc.  107  Wis.  654,  84  N.  W. 
842 ;  Btate  ex  rel  Van  Alstine  v.  Frear,  142  Wis.  320,  126 
N.  W.  861. 

So,  it  is  plain  that,  power  to  make  law, — ^to  exercise  the 
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function  contemplated  by  tiiat  part  of  tlie  constituticHi  und^ 
consideration, — was  reserved  excluMTely  to  the  l^slature, 
and  any  attempt  to  abdicate  it  in  any  particular  field^  thon^ 
Talid  in  form,  must,  necessarily,  be  held  void.  Just  what 
falls  witiiin  the  scope  of  this  power  is  not  always  easy  to  de- 
termine ;  but,  aa  to  a  particular  subject  plainly  rec(^;nized  by 
the  constitution  as  within  such  field,  there  is  no  room  for 
doubt.  Sudi  is  the  case  as  to  granting  corporate  charters  to 
cities,  as  we  shall  see. 

Sec.  1,  art  XI,  of  the  constitution  vests  In  the  l^;islature 
power  to  form  municipal  corporations  by  either  general  or 
special  laws.  Sec  3  of  such  article  provides  that  "it  shall  be 
the  duty  of  the  legislature,  and  they  are  hereby  empowered, 
to  provide  for  the  organization  of  cities  .  .  .  and  to  restrict 
their  power  of  taxation,  assessment,  borrowing  money,  con- 
tracting debts  and  loaning  their  credit,  so  as  to  prevent  abuses 
in  assessments  and  taxation,  and  in  contracting  debts  by  such 
municipal  corporations." 

Those  provisions  have  always  been  treated,  and  unavoid- 
ably 80,  as  embodying  the  fundamental  law  as  r^^ards  the 
granting  of  corporate  charters  to  cities.  Such  a  municipal 
corporation  can  only  be  created  by  a  legislative  act ;  tiiat  is  by 
legislative  charter,  determining  its  form  of  government  and 
its  powers.  No  attempt  has  ever,  before  the  act  in  question, 
been  made  to  grant  or  change  a  municipal  corporate  charter, 
except  by  general  or  special  act  of  the  legislature,  particularly 
covering  the  subject  Such  has  been  a  feature  of  civil  govern- 
ment from  time  immemorial  Such  charters,  anciently,  ema- 
nated from  the  crown  as  a  prerogative  function  and  went  into 
force  by  consent  of  the  community  afforded  the  grant  Later 
such  grants  were  made  by  legislative  power  by  soverei^  per- 
mission and  went  into  operation  with  or  without  the  assent  of 
the  eoimmmity  affected  according  to  legislative  purpose.  The 
later  method  became,  by  adoption,  a  part  of  the  common  law 
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of  this  country, — the  prerogative  power  in  the  matter  being 
regarded  aa  vested  in  the  people's  representativea.  At  the 
time  of  the  adoption  of  our  constitution  there  was  no  way  of 
forming  a  city  corporation,  except  by  act  of  the  legislature, 
specifying  its  form  of  government  and  powers.  That  was  en- 
trenched in  the  fundamental  law  by  sec.  13,  art  XIV,  pro- 
viding that  "auch  parts  of  die  common  law  as  are  now  in  force 
in  the  territory  of  Wisconsin,  not  inconsistent  with  this  con- 
etituticm,  shall  be  and  continue  part  of  the  law  of  this  state 
until  altered  or  suspended  by  the  legislature." 

Thus  it  will  be  seen  power  to  grant  corporate  charters  for 
eities,  to  change  and  repeal  the  same,  was  a  legislative  func- 
tion at  common  law,  and  made  exelnsively  attch  by  our  consti- 
tution. While  power,  in  general,  was  reserved  to  the  l^sla- 
ture  to  change  the  common  law  it  was  withheld  in  case  of 
reservation  to  the  legislature  of  exclusive  authority  in  a  par- 
ticular field,  as  that  of  granting,  amending,  and  repealing  mu- 
nicipal charters. 

In  view  of  the  foregoing,  very  little  need  be  said  in  testing 
the  act  in  question  by  constitutional  restrictions.  As  we  have 
seen,  determination  of  the  form  of  government  and  everything 
appertaining  to  the  fundamentals  of  a  city  charter  are  easen- 
tially  legislative  functions.  Power  in  that  respect  was  80 
universally  regarded  before  the  constitution  and  thereby  the 
lE^slature  was  disabled  from  delegating  it.  Can  one  read 
the  act  under  consideration  and  doubt  that,  in  terms  and  ef- 
fect, it  involves  an  attempt  at  legislative  abdication  of  that 
power,  to  a  large  extent?  In  answering  that  we  need  look 
but  to  the  first  section,  which  we  quote.  All  which  follows  is 
subsidiary  thereto  and  must,  necessarily,  fall  if  the  sub- 
structure cannot  stand  the  constitutional  test. 

"Every  (aty,  in  addition  to  the  powers  now  possessed,  is 
hereby  given  authority  to  alter  or  amend  its  charter,  or  to 
adopt  a  new  charter  by  convention,  in  the  manner  provided  in 
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this  act,  and  for  that  purpose  is  hereby  granted  and  declared 
to  have  all  powers  in  relation  to  the  form  of  its  government, 
and  to  the  conduct  of  ita  municipal  afialre  not  in  contraven- 
tion of  or  withheld  by  the  constitution  or  laws,  operative  gen- 
erally throughout  the  state." 

Note  the  two  distinct  grants  of  power:  first,  to  alter  or 
amend  an  existing  charter  or  adopt  an  entirely  new  one ;  sec- 
ond, to  exercise  all  powers  in  relation  to  the  form  of  govern- 
ment and  conduct  of  municipal  affairs  not  conflicting  with  the 
fundamental  or  any  general  law.  The  second  is  subsidiary  to 
and  in  aid  of  the  first  and  a  limitation  thereof  in  some  re- 
spects. The  first  is  broad,  wit^  unmistakable  purpose  to  en- 
able any  city  in  this  state  to  make  its  oiganic  law  to  suit  the 
pleasure  of  its  people, — to  change  its  existing  charter  or  make 
a  new  one  without  any  I^slative  interference.  The  second  is 
in  the  nature  of  a  proviso  to  the  first ;  that  as  to  the  mere  form 
of  government  and  the  conduct  of  municipal  business,  the  ex- 
ercise of  the  latter  shall  be  within  the  designated  limitations, 
leaving  the  fundamentals  of  the  charter,  in  general,  to  local 
discretion. 

It  seema  plain  that,  by  the  first  clause  of  the  section,  there 
is  indicated,  with  great  clearness,  a  purpose  to  delE^te  power 
to  make  law  of  the  nature  which  was  clearly  reserved  to  the 
legislature,  and  that  in  the  means  attempted  to  be  afforded  in 
aid  thereof,  there  is  likewise  a  manifest  purpose  to  del^;ate 
authority  which  the  constitution  so  reserved.  The  form  of  a 
city  govermnent  is  of  vital  importance, — (he  very  founda.tion 
stone  of  the  creation. 

It  is  not  intended  te  suggest  that  there  was  any  intent  on 
the  part  of  those  responsible  for  placing  the  enactment  on  the 
statute  book  to  violate  the  constitution.  It  is  one  thing  to 
misconceive  or  fail  to  appreciate  constitutional  limitations, 
and  quite  another  to  intentionally  act  in  violation  thereof. 
One  may  do  the  former  in  the  utmost  of  good  faith  and  in- 
tended fidelity  to  his  oath  of  office.     Unconstitutional  enact- 
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ments  have  occurred  from  time  to  time,  attributable  to  Uie  for- 
mer cause,  but  rarely,  if  ever,  rightly  attributable  to  the  latter. 
So  it  bappens,  as  w©  venture  to  aaj,  that  the  good  faith,  chai^ 
acterizicg  a  legislative  enactment  such  as  we  have  under  ooo- 
sideration,  which  it  is  our  duty  and  pleasure  to  accord  to  a  co- 
ordinate branch  of  Uie  state  government,  in  general,  invitee, 
as  it  were,  and  approves  careful,  firm  performance  of  duty 
here  to  test  such  enactm^its  by  constitutional  safeguards 
and  guarantees  willing  sulmiiBeion  to  the  result.  It  is  only 
through  such  deference  by  each  co-ordinate  branch  of  our  sys- 
tem to  the  oiher,  and  submission  to  and  conunendation  of  oon- 
BcientiouB,  firm,  full  performance  of  duty,  tbat  the  people  may 
enjoy  the  blessings  intended  to  be  secured  by  our  conatitn- 
tional  system. 

The  only  room,  it  seems,  l^ere  oould  be,  as  an  original  mat- 
ter, for  fair  doubt  as  to  the  illegitimacy  of  a  delegation  of 
power  to  create,  amend,  or  repeal  corporate  charters,  is  in  the 
fact  that,  accompanying  sec.  31,  art.  IV,  of  the  constitu- 
tion,— adopted  in  1871,  except  the  ninth  subdivision  relating 
to  towns,  cities,  and  villages  added  in  1891,  prohibiting  the 
incorporation  of  any  city,  town,  or  village  or  amending  the 
charter  thereof  by  special  laws, — sec  32  of  such  article  waa 
adopted  declaring  that  "The  l^slature  shall  provide  general 
laws  for  the  transaction  of  any  business"  within  the  prohibi- 
tion of  "section  thirty-one,"  such  laws  to  "be  uniform  in  their 
operation  throughout  the  state."  Whether  it  was  intended 
thereby  to  authorize  the  legislature,  by  a  general  law,  to  dele- 
gate the  power  theretofore  exercised  by  the  legislature  in  re- 
gard to  granting  corporate  charters  by  special  act  to  some  local 
body  or  the  people  themselves ;  or  whether  the  intent  was  that 
the  constitutional  tuandato  should  be  exercised  by  the  le^sla- 
tore  making  a  law  complete  in  itself  forming  the  whole  or 
part  of  a  general  diarter  system  and  leaving  it  with  the  com- 
munity desiring  to  be  a  city  corporation  to  adopt  the  general 
charter  law  and  with  an  existing  city  to  adopt  it  or  any  com- 
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plet©  part  thereof  in  place  of  its  charter  or  portion  of  it, — 
waa  a  subject  for  thought  in  Slate  ex  rel.  Boycott  v.  Mayor, 
etc.  107  Wis,  654,  84  N.  W.  232.  The  conclusion  waa  that 
the  change  in  the  constitution  did  not  take  the  function  of 
making  the  fundamental  law  for  cities  from  the  legislature,  or 
give  authority  to  delegate  it;  that  "transaction  of  any  busi- 
neas"  prtJiibited,  within  the  meaning  of  the  language  used, 
goes  no  further  than  some  method  of  adopting  a  law  formu- 
lated and  enacted  by  the  legislature.  The  idea  that  the 
dmendnLent  contemplated  del^^ting  authority  to  do  the  busi- 
ness in  the  sense  of  making  the  law  itself,  was,  by  necessary 
implication  at  least,  repudiated.  The  court  said,  in  effect, 
that  any  exercise  of  power  in  the  matter  by  an  existing  mu- 
nicipal corporation  further  removed  from  direct  l^islative 
interference  than  by  adopting  a  corporate  charter  or  a  com- 
plete sub-part  thereof  covering  a  subject,  as  formulated  by  the 
lawmaking  power,  would  be  l^slation  by  the  corporation  and 
not  by  the  l^slature,  and  so  inhibited  by  the  constitution. 

True,  the  precise  question  here  was  not  discussed  or  treated 
in  the  opinion  of  the  court  in  the  case  mentioned ;  but  the 
plain  logic  of  the  decision  is  that  a  legislative  delegation  of 
authority  to  make  a  city  charter,  or  any  part  of  it, — a  power 
other  than  to  adopt  a  If^slative  creation, — would  be  a  delega- 
tion of  l^slative  power  and  so  void.  The  writer  deemed  a 
contrary  view,  at  least  as  to  special  city  charters,  of  sufficient 
merit  to  warrant  discussing  it  at  length  to  aid  in  reserving  the 
question  for  future  consideration  in  case  of  a  situation  being 
presented  in  which  it  might  be  vital  The  case  then  in  hand 
was  not  thought  to  be  such.  In  the  years  which  have  since 
elapsed  the  writer  has  come  to  the  conclusion  that  the  logic  of 
the  court's  decision,  carried  to  its  fullest  extent,  is  right  So 
while,  if  the  question  were  open  as  to  whether  the  l^slature 
can  properly  delegate  power  to  make  or  change  a  city  charter, 
in  the  sense  of  determining  the  form  of  government  and  the 
fundamentals,  in  short,  except  by  the  option  law  method,  it 
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would  have  to  be  answered  In  the  negative,  it  should  be  re- 
garded as  thus  ruled  by  Staie  ex  rel.  Boycott  v.  Mayor,  etc., 
aupra,  and  sabeequent  cases. 

The  foregoing  is  reinforced  by  the  plain  intent  of  the  oon- 
fititution  that  city  charters  shall  be  uniform,  throughout  the 
state,  aa  nearly  as  practicable.  Before  suhd.  9  of  see.  31, 
art.  IV,  was  adopted  the  general  charter  law  was  enacted. 
The  scheme  of  it  was  to  classify  existing  cities  for  general 
legislation  and  to  afford  opportunity,  without  legislative  inter- 
ference, to  adopt  an  entire  charter,  or  any  portion  thereof 
covering  any  particular  subject,  in  place  of  an  existing  spe(ual 
charter  or  portion  thereof.  The  general  law  and  the  new  sub- 
divisitoi  of  sec.  31,  art.  IV,  were  companion  laws  to  effect  uni- 
formity in  city  charters.  The  enactment  in  question  is 
plainly  in  violation  thereof.  Under  it  facilities  for  changes 
in  city  charters,  in  number,  character,  and  frequency,  regard- 
less of  uniformity,  would  be  inmieasurably  greater  than  under 
die  system  prior  to  1691. 

We  thus  reach  a  very  satisfactory  conclusion  that  the  law 
in  question  is  unconstitutional  and  so  did  not  impose  any  duty 
upon  appellant  to  perform  that  which  he  refused  to  do.  We 
have  reached  that  conclusion  from  the  plain  purpose  of  the 
several  constitutional  provisions  referred  to,  and  the  likewise 
plain  violation  thereof  which  the  enactment  in  queetlon,  if 
sustained,  would  accomplish.  We  have  not  found  it  neces- 
sary or  advisable  to  go  outside  of  the  very  narrow  field  indi- 
cated in  order  to  obtain  aids  in  reaching  such  conclusion,  or 
illustrations  to  support  its  correctness.  That  will  explain 
why  no  reference  had  been  made  to  many  features  of  the  ai^ 
guments  of  counsel  who  favored  the  court  with  the  results  of 
their  efforts  to  assist. 

It  is  correctly  claimed  on  the  one  side,  and  not  effectually, 

if  at  all,  denied  upon  the  other,  that  in  most  cases  where  legis- 

latitm  of  the  nature  of  that  in  question  has  been  adopted  it 

was  preceded  by  a  constitutional  amendment  expressly  author- 

VoL.  149  —  32 
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iziug  it,  while  in  those  not  bo  preceded  the  legislation  was  con- 
demned as  unconstitutional.  The  most  striking  instance  of 
that  is  found  in  Elliott  v.  Detroit.  121  Mich.  611,  84  N.  W. 
820,  The  court's  disapproval  of  8uch  attempted  delegation 
of  authority  as  we  have  here  was  expressed  very  emphatically 
and  without  qualification.  Such  an  enactment,  as  there  in- 
dicated, has  no  support  whatever  in  the  oconpeteDcy  of  the 
legislature  to  delegate  limited  powers  of  local  legislaticHi  of 
an  administrative  character,  to  cities.  All  such  regulations 
are,  in  a  broad  sense,  within  the  fundamental  tines  of  the  U^ 
islative  charter.  The  difficulty  here  is  in  the  attempted  dele- 
gation of  power  to  make,  change,  or  repeal  the  charter  itself. 
The  distinction  between  such  a  power  and  authority  uni- 
veraally  exercised  by  cities  before  the  constitution  and  pre- 
served under  it, — to  enact  by-laws  or  ordinances  in  the  admin- 
istration of  specific  charter  powers,  is  quite  marked  and  com- 
monly  understood. 

The  result  of  the  foregoing  is  that  the  order  appealed  from 
must  be  reversed,  and  the  cause  renumded  with  directions  to 
sustain  the  motion  to  quash  the  alternative  writ  and  to  dismiss 
the  mandatmts  action  with  costs. 

By  the  Court. — So  ordered. 

Timlin,  J,  (^concurring).  The  order  does  not  prevent  a 
judgment  from  which  an  appeal  might  be  taken  nor  is  it  the 
final  order  in  a  special  proceeding,  but  it  may,  I  think,  be  ccm- 
sidered  an  order  overruling  a  demurrer.  Sec  3069,  Stata. 
(1898)  ;  State  ex  rel.  Neeves  v.  Wood  Co.  41  Wis.  28 ;  Flan- 
nigan  v.  Lindgren,  122  Wis.  445,  100  N.  W.  818.  Attemp^ 
ing  to  act  under  eh.  476,  Laws  of  1911,  the  common  council 
of  the  city  of  Milwaukee,  by  a  two-thirds  vote  of  its  members, 
adopted  a  resolution  that: 

"The  charter  of  the  city  of  Milwaukee  is  herein?  altered 
and  amended  by  adding  to  ch.  4  thereof  a  new  subdivisicm 
which  shall  read: 
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"Sec  1.  The  city  of  Milwaukee  is  liereby  authorized  and 
empowered  to  establish,  maintain,  and  operate  a  plant  for  the 
manufacture,  purchase,  and  sale  of  ice  and  the  distribution 
thereof  to  its  citizens  under  such  terms  and  pursuant  to  sucb 
r^ulations  as  may  be  prescribed  by  the  common  council  ol 
aaid  city.  The  common  council  of  said  city  is  hereby  author- 
ized to  prescribe  such  terms  and  to  formulate  and  adopt  such 
r^ulations  concerning  the  manufacture,  purchase,  and  sale  of 
ice  and  the  distribution  thereof  to  its  citizens  as  it  may  deem 
just  and  proper. 

"Sec.  2.  The  said  city  of  Milwaukee  is  hereby  authorized 
and  empowered  to  acquire  by  gift,  grant,  or  purchase  for  the 
purposes  aforesaid,  suitable  lands,  buildings,  machinery,  and 
equipment  to  operate  and  maintain  an  ice  plant  and  for  the 
keeping,  transportation,  and  distribution  of  ice  under  such 
terms  and  pursuant  to  such  refutations  as  may  be  adopted  by 
the  said  common  council. 

"Sec  3.  The  said  conunon  council  is  hereby  authorized  to 
raise  and  provide  all  necessary  money  and  other  means  for  all 
the  purposes  aforesaid.  Such  purpose  is  declared  to  be  a  pub- 
lic purpose. 

"Sec.  4.  All  provisions  of  the  charter  and  ordinances  of  the 
said  city  of  Milwaukee  conflicting  herewith  are  hereby  modi- 
fied and  repealed  so  as  to  give  full  force  and  effect  hereto." 

Ch.  476,  Laws  of  1911,  as  amended  and  corrected  by  sec. 
95,  ch.  664,  Laws  of  1911,  is  a  statute  which  attempts  to  put 
in  force  that  condition  of  city  government  popularly  and 
vaguely  described  as  "home  rule."  This  subject  of  home  rule 
for  cities  is  new  in  Wisconsin.  Statutes  on  the  subject  have 
been  enacted  in  Louisiana  and  Michigan  in  advance  of  any 
amendment  to  their  state  constitutions,  and  several  state  con- 
stitutions have  been  amended  for  the  purpose  of  enabling  the 
l^slature  to  confer  this  power  upon  cities.  Among  the  states 
which  have  adopted  such  constitutional  amendment  are  Cali- 
fornia, Michigan,  Minnesota,  Missouri,  Oklahoma,  Oregon, 
and  Washington.  The  reasons  urged  by  the  advocates  of  this 
plan  of  city  government  are:  (1)  that  it  will  obviate  the  evil 
of  unwise  legislative  intermeddling  with  the  local  affaire  of 
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cities;  (2)  that  it  will  foster  and  develop  among  the  electors 
of  the  city  a  sense  of  responsibility  and  a  knowledge  of  local 
municipal  affairs;  and  (3)  that  such  electors  have  a  better 
knowledge  than  legislators  selected  from  the  entire  state  con- 
cerning local  affairs  and  local  conveniences  or  necessities. 

About  twenty  years  ago  in  this  state  it  was  thought  the  I^- 
islature  interfered  too  frequently  by  special  laws  in  the  gov- 
ernment of  cities,  and  the  state  constitution  was  amended  so 
as  to  forbid  the  legislature  to  enact  any  special  or  private  law 
for  incorporating  a  city  or  to  amend  its  cliarter.  The  legis- 
lature was  thus  powerless  to  act  in  such  matters  except  by  gen- 
eral l^slation.  But  such  classification  of  cities  was  of  neces- 
sity and  by  decisions  of  this  court  permitted  that  tiiere  was, 
with  reference  to  the  largest  city  in  the  state,  about  the  same 
freedom  of  legislation  ae  formerly.  The  acts  of  the  l^sla- 
ture  merely  took  the  form  of  general  legislation  for  a  class  of 
cities.  It  ia  said  that  in  Minnesota  a  like  constitutional  re- 
striction upon  the  enactment  of  special  laws  produced  an 
opposite  result  State  ex  rel.  Qetehell  v.  O'Connor,  81  Minn. 
79,  84,  83  N.  W.  498.  But  too  little  legislative  power  in 
Minnesota  and  too  much  in  Wisconsin  alike  begot  a  desire  for 
"home  rule."  Thus  either  too  little  or  too  much  legislative 
power  in  this  respect  would  appear  to  be  inconvenient  or  un- 
desirable, as  certain  disorders  of  the  stomach  may  be  caused 
either  by  surfeit  or  by  famine.  Much  crude  and  ill-digested 
information  on  this  subject  is  printed  and  published  by  advo- 
cates and  antagonists  more  enthusiastic  than  thou^tful,  and 
considerable  pseudo-scientific  exposition  of  the  subject  may  be 
found  in  pamphlets,  addresses,  and  books. 

We  must  expect  to  have  many  new  theories  of  government 
and  some  experiments  made  in  a  country  which  attempts  to 
give  a  partial  education  to  all  its  citizens  and  in  which  prac- 
tically imlimited  suffrage  prevails  and  whose  people  are  ac- 
tive, alert,  and  progressive.  The  theories  advanced  may  have 
been  investigated  and  rejected  or  even  experimented  with  and 
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rejected  centuries  ago,  but  they  are  new  to  most  of  the  electors, 
and  the  enthusiastic  propagandist  obtains  an  audience  and  a 
following.  This  is  very  irritating  to  the  citizen  who  is  dis- 
posed to  sleep  at  his  post  of  citizenship ;  to  the  citizen  whose 
profits  are  threatened  thereby ;  and  to  the  citizen  who  reveree 
old  thin^  merely  because  they  are  old.  Hence  the  ever-recur- 
ring and  irrepressible  conflict  But  those  can  look  on,  im- 
partial and  entertained,  who  know  that  in  all  things,  old  and 
new,  good  and  evil  are  combined ;  th&t  the  law  of  this  world 
is  struggle,  and  that  balance  is  preseired  only  by  action  of  op- 
XH)sing  forces ;  that  no  legal  rule  or  institution  exists  without 
having  had  at  its  origin  a  cause  for  its  existence;  thiit  if  that 
cause  has  passed  away  the  institution  cannot'  be  u^^eld;  and 
that  if  that  cause  still  ezists  it  will  bend  asd  warp  alt  innova- 
tion to  harmonize  with  it  and  vindicate  itself  through  the 
same  force  that  brought  the  ancient  rule  into  being  in  the  first 
instance. 

It  is  obvious  and  elementary  that  there  can  be  but  one  sov- 
ereign power  in  the  government  of  a  state.  As  well  mif^t  we 
apeak  of  two  centers  in  a  circle  as  two  sovereign  powers  in  a 
state.  Sovereignty,  however,  may  be  so  divided  or  distrib- 
uted that  several  officers  or  departments  of  government  must 
each  act  in  its  full  exerciae.  This  division  of  power  is  at  the 
basis  of  the  cbeck-and-balauce  theory  of  government.  It  is 
essential  to  liberty,  and  it  obtains  with  modifications  in  detail 
in  all  enlightened  governments.  Or  sovereignty  may  be  oth- 
erwise divided  so  that  there  is  a  dual  government,  each  su- 
preme in  the  same  territory,  but  in  certain  separable  and  spe- 
cified matters,  and  of  this  the  mediEeval  governments,  where 
the  church  was  sovereign  in  ecclesiastical  and  the  state  in  secu- 
lar matters,  constitute  examples.  Or  sovereign  power  may  be 
divided  with  reference  to  the  matters  to  be  acted  upon  so  that 
there  are  two  sovereigns  in  the  same  territory,  but  each  over 
different  matters,  and  in  each  of  these  sovereignties  there  may 
exist  the  division  or  distribution  of  sovereign  power  into  sepa- 
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rate  departments  which  must  all  join  in  ita  full  exercise.  And 
of  this,  most  federal  forms,  like  that  of  the  states  and  the 
United  States,  Canada,  aud  to  some  extent  Germany,  consti- 
tute examples.  Where  sovereigu  power  is  distributed  among 
officers  or  departments  there  may  be  some  encroachment  of 
one  department  upon  another  or  there  may  result  an  impasse; 
action  is  slow,  efficiency  ia  not  great,  but  there  is  liberty. 
Where  the  division  of  power  is  with  reference  to  subjecta  of 
regulation,  a  clash  is  inevitable  unless  there  is  8<Mne  authority 
or  overlord  empowered  to  determine  what  matters  belong  un- 
der the  jurisdiction  of  each  sovereign,  because  it  is  impossible 
to  specify  in  advance  the  unknown  or  imforeseen.  That  gov- 
ernment possessing  this  power  is  the  real  sovereign.  Two  op- 
posing theories  of  .the  origin  of  this  sovereign  power  prevail 
and  appear  in  written  constitutions.  One  is  that  the  full 
sovereign  power  was  originally  vested  in  an  autocrat,  and  he 
has  granted  to  the  people  a  constitution  but  still  retains  all 
sovereign  power  not  thus  granted.  This  ia  the  theory  of  the 
constitutions  of  Prussia  and,  I  think,  of  most  of  the  other 
states  of  Germany,  and  its  result  with  reference  to  cities  ^ich 
are  not  states  is  that  the  administrative  department  of  the 
government,  which  is  a  branch  of  the  executive,  interferes 
with  the  local  government  of  citiee  promptly  and  efficiently 
by  disapproval  of  their  choice  of  city  officers  and  veto  upon 
their  exercise  of  any  power  not  granted  away  by  the  autocrat 
when  he  gave  his  people  the  constitution  or  given  by  anterior 
executive  grant  to  the  city  or  long  user  presupposing  a  grant. 
The  other  theory  is  that  sovereign  power  resides  in  the  people, 
who  form  their  own  constituti<»i8,  limiting,  aa  therein  provided 
and  to  a  greater  or  less  ext^it,  the  power  of  all  their  officers 
and  their  own  power  to  change  the  constitution  except  in  the 
manner  provided  therein.  AH  persons  and  institutions  in  a 
state  of  tliia  kind  are  aubject  to  laws  made  conformably  to  the 
constitution,  and  the  consequence  is  that  under  aoch  condi- 
tions the  legislature,  representing  t^  people,  has  the  power 
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to  interfere  ia  the  govermnent  of  cities  as  the  executive  may 
in  Prussia  and  other  German  states.  To  aome  thia  executive 
interference  hy  one  autocrat  seems  infinitely  better  than  leg- 
islative interference  by  the  majority  voice  of  133  autocrats; 
but  I  think  it  will  be  found  that  the  basic  difference  between 
municipal  government  in  Europe  and  that  in  this  country 
rests  upon  the  fact  that  here  the  man  who  pays  no  taxes  and 
he  who  would  be  considered  in  continental  Europe  a  tempo- 
rary sojourner  or  a  transient  is  permitted  to  vote  and  so  in- 
directly control  the  fiscal  affairs  of  the  municipality,  while 
there  such  persons  are  not  electors  of  the  city  and  have  no 
voice  in  such  affairs.  There,  also,  the  law  frequently  pre- 
scribes necessary  qualifications  or  conditions  of  eligibility  to 
city  offices;  here  there  is  no  such  thing.  There  may  exist  a 
city-state  possessing  many  of  the  powers  of  sovereignty,  and 
that  state  may  have  its  local  government  include  a  small  ad- 
joiningruralareaandbe  a  memberofaeonfederacy  with  other 
states  and  represented  in  the  federal  or  national  congress,  like 
Lubeck,  Bremen,  and  Hamburg  in  the  German  federation. 
Or  the  city  may  be  the  sole  and  absolute  sovereign  within  its 
boundaries  and  over  its  dependencies  like  the  old  city-states 
of  R<mie,  Carthage,  or  Venice.  But  neither  of  these  forms 
of  city  government  is  possible  in  this  country  under  our  na- 
tional and  state  organizations.  Here  a  city  is  only  possible 
as  an  administrative  agency  of  the  state,  having  a  measure  of 
local  legislative  or  ordinance  power  and  a  limited  proprietary 
capacity.  There  is  no  instance,  I  think,  in  history  where 
such  civil  divisions  have  been  authorized  to  exercise  absolute 
home  rule  except  that  of  the  communal  law  of  France  of  17S9, 
which  was  attended  with  disastrous  results.  All  laws  relat- 
ing to  the  autonomous  government  of  cities  in  this  country, 
in  order  to  be  valid,  must  fit  into  our  fundamental  conditions 
of  government,  and  in  order  to  be  successful  must  not  only  be 
valid  but  also  appropriate  to  sociological  and  political  coodi- 
tions  existing  here,  not  to  those  existing  elsewhere,  and  they 
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must  respond  to  our  changing  conditions  and  to  cooetitutiiMial 
rights  of  the  citizens  affected  thereby. 

In  Straw  v.  Harris,  54  Oreg.  424,  103  Pac  777,  the  court 
considered  sec  2,  art.  XI,  of  the  constitution  of  Oregon  as 
amended  in  1906.     That  reads  as  follows: 

"Sec.  2.  Corporations  may  be  formed  under  general  lavs,, 
but  shall  not  be  created  by  legislative  assembly  by  special 
laws.  The  legislative  assembly  shall  not  enact,  amend,  or  re- 
peal any  charter  or  act  of  incorporation  for  any  municipalit^r 
city,  or  town.  The  legal  voters  of  every  city  and  town  are 
hereby  granted  power  to  enact  and  amend  their  municipal 
charter,  subject  to  the  constitution  and  criminal  laws  of  the' 
state  of  Oregon." 

liiis  seems  to  exclude  all  state  laws  except  the  criminal 
laws.     The  court  said : 

"The  language  used  in  the  amendments  considered  would 
appear  to  give  incorporated  cities  the  exclusive  control  and. 
management  of  their  own  affairs,  even  to  the  extent,  if  de- 
sired, of  legislating  within  their  borders  without  limit,  to  the 
exclusion  of  the  state.  But,  as  stated,  these  provisions  must 
be  construed  in  connection  with  others  of  our  fundamental 
law0,  which  can  but  lead  to  the  conclusion  above  announced  ^ 
and  whatever  may  be  the  literal  import  of  the  amendments  it 
cannot  be  held  that  the  state  has  surrendered  its  sovereignty 
to  the  municipalities  to  the  extent  that  it  must  be  deemed  to 
have  perpetually  lost  control  over  them.  This  no  state  can 
do.  The  logical  sequence  of  a  judicial  interpretation  to  such 
effect  would  amount  to  a  recognition  of  a  state's  independent 
right  of  disBolution.  It  would  but  lead  to  sovereigntial  sui- 
cide. It  would  result  in  the  creation  of  states  within  the 
state,  and  eventually  in  the  surrender  of  all  state  sovereignty — 
all  of  which  is  expressly  inhibited  by  art  IV,  sec  3,  of  our 
national  constitution.  Power  to  enact  local  legislation  may 
be  delegated,  but  this  of  neceasity,  whether  stated  or  not,  is 
always  limited  to  matters  consonant  with,  and  germane  to, 
the  general  purpose  and  object  of  the  municipalities  to  which 
such  prerogatives  may  be  granted.  Municipalities  are  but 
mere  departments  or  agencies  of  the  state,  charged  with  the 
performance  of  duties  for  and  on  its  behalf,  and  subject  al- 
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ways  to  its  control  The  state,  therefore,  regardless  of  any 
declarations  in  its  constitution  to  the  contrary,  may  at  any 
time  revlBe,  amend,  or  even  repeal  any  or  all  of  the  charters 
within  it,  subject,  of  course,  to  vested  rights  and  limitations 
otherwise  provided  by  our  fundamental  law." 

I  think  this  is  a  correct  statement  of  the  law  as  it  is  and  aa 
it  must  finally  prevail  It  can  in  no  way  be  avoided  so  ItHig 
as  our  present  system  of  federal  and  state  governments  obtains 
and  so  long  as  those  underlying  forces  operate  whic^  alvrays 
tend  to  lodge  ultimate  authorify  and  sovereign  power  with 
him  best  able  to  exercise  it  and  whose  position  makes  him  the 
final  arbiter  of  his  own  claim  to  sudi  power.  This  is  the 
stete,  not  the  city.  There  can  be  no  absolute  autonomy  in 
American  cities  no  matter  how  limited  as  to  subject. 

We  may  now  leave  for  a  space  these  larger  observations  and 
come  down  to  the  details  of  the  l^slation  of  several  states 
upon  this  subject,  the  queationa  vhich  arose,  and  the  disposi- 
tion which  was  made  of  them.  These  instances  will  serve  to 
draw  away  the  mind  from  mere  theorizing  and  disclose  some 
of  the  points  of  friction  as  well  as  some  of  tiie  impending  or 
threatened  effects  of  such  laws. 

The  experience  of  California  in  tiiis  respect  is  instructive. 
The  constitution  in  force  in  that  state  in  1880  authorized  any 
ci^  containing  a  population  of  more  than  100,000  to  frame 
a  charter  for  its  own  government,  consistent  with  and  subject 
to  the  constitution  and  laws  of  tlie  state,  by  causing  a  board 
of  fifteen  freeholders  to  be  elected  who  should  prepare  and 
propose  a  charter  which  must  be  submitted  to  the  qualified 
electors  of  said  city,  and,  if  a  majority  of  the  latter  ratify 
the  same,  submit  it  to  the  legislature  for  its  approval  or  re- 
jection as  a  whole,  and  if  approved  by  a  majority  vote  of  the 
monbers  elected  to  each  house  it  should  become  the  organic 
law  of  the  city  and  supersede  any  existing  charter  and  all 
amendnienta  thereof  and  all  special  laws  inconsistent  with 
such  charter.     It  was  decided  that  the  purpose  of  this  section 
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wfia  to  emancipate  municipal  governments  from  the  authority 
and  control  formeriy  exercised  over  them  by  the  le^elature 
{People  V.  Hoge,  55  Cal.  612)  ;  that  the  legislature  could  not 
abridge  the  right  ^ven  bj  these  provisiona  to  cities  {People 
ex  Tel  Johnson  v.  Bagley,  85  Cal.  343,  24  Pac.  716)  ;  that  a 
city  might  provide  in  its  charter  for  taxation  for  municipal 
purposes  {Security  Sav.  Bank  &  T.  Co.  v.  Hinton,  97  Cal. 
214,  32  Pac  3).  This  constitution  apparently  proved  im- 
satisfactory,  and  it  was  amended  in  1887  by  providing  that 
such  charter  or  amendment  thereto,  or  any  alternative  article 
or  proposition,  might  be  presented  for  the  choice  of  the  voters 
and  voted  on  separately;  by  including  a  consolidated  city  and 
county  having  a  population  of  more  than  10,000  and  not  more 
than  100,000 ;  and  in  other  respects.  This  constitution  was 
again  amended  in  1902  so  as  to  include  cities  containing  a 
population  of  more  than  3,500  and  permitting  fifteen  per  cent, 
of  the  qualified  voters  of  the  city  to  petiticsi  the  legislative  au- 
thority of  the  city  to  submit  any  proposed  amendment  or 
Amendments  to  said  charter  to  the  qualified  voters  thereof  for 
approval.  This  constitution  was  again  amended  in  1906  in 
this  respect.  All  these  amendments  retained  the  feature  of 
the  first  California  constitution  requiring  the  election  of  a 
board  of  fifteen  freeholders  whose  duty  it  should  be  to  pre- 
pare and  propose  a  charter  for  the  city  and  requiring  the  sub- 
mission of  the  charter  to  the  legislature  for  approval  after 
its  approval  by  the  electors  of  the  city.  Considerable  diffi- 
culty was  experienced  and  some  confusion  occasioned  by  a 
constitutional  amendment  to  sec  6,  art.  XI,  adopted  in  1896, 
which  read:  "All  (barters  thereof  framed  or  adopted  by  au- 
thority of  this  constitution,  except  in  municipal  chairs,  shall 
be  subject  to  and  controlled  by  general  laws."  A  municipal 
affair  was  defined  in  Fragley  v.  Phelan,  126  Cal.  383,  58  Pao. 
923,  as  <Hie  which  related  to  the  internal  business  affairs  of 
t^e  municipality,  and  that  the  election  of  the  freeholders  for 
framing  of  the  charter  was  not  a  municipal  affair.     Salaries 
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of  officers  of  the  police  and  fire  departments  of  a  city  are  mu- 
nicipal affairs.  Popper  v.  Broderick,  123  CaL  456,  56  Pac 
S3.  The  control  of  the  almshouse  of  San  Francisco  ia  a  mu- 
nicipal affair.  Weaver  v.  Beddy.  186  CaL  430,  67  Pac.  683. 
The  functions  of  the  board  of  health  are  municipal  affairs. 
People  ex  rel.  Lawler  v.  Willitunson,  135  Cal.  415,  67  Pac 
504.  A  statute  forbidding  the  imposition  of  a  license  tax  for 
the  purpose  of  revenue  deals  with  a  municipal  affair.  Ex 
parte  Helm,  143  CaL  653,  77  Pac  453.  The  registration  of 
voters  for  a  municipal  election  is  a  municipal  affair.  People 
ez  rel  Mairlin  v.  ^yorsw^ck,  142  CaL  71,  75  Pac.  663.  A 
section  in  a  city  charter  conferring  upon  the  city  power  to 
impose  license  taxes  for  the  purpose  of  revenue  relates  to  a 
municipal  affair  and  is  paramount  to  a  general  statute  foi^ 
bidding  such  tazes.  Ex  parte  Broun,  141  CaL  204,  74  Pac 
780.  In  this  case  it  appears  that  the  city  of  Los  Angeles,  un- 
der this  constitutional  power,  imposed  a  license  tax  upon  the 
great  majority  of  callings  and  occupations  in  the  city,  includ- 
ing callings  or  occupations  in  no  degree  subject  to  police  regu- 
lation, sometimes  basing  the  amount  of  tax  upon  the  amount 
of  business  transacted.  Braun  was  a  wholesale  liquor  dealer 
and  it  imposed  upon  him  a  tax  of  $60  per  month.  These  oc- 
cupation tazes  were  upheld,  Justices  Beattt  and  Lobigan 
dissenting.  Justice  McFakland  says:  "The  section  of  the 
conatitutiim  in  question  uses  the  loose,  indefinable,  wild  words, 
'municipal  affairs,'  and  imposes  upon  the  courts  the  almost 
impossible  duty  of  saying  what  they  mean."  Chief  Justice 
B&ATTT,  discussing  the  statement  in  the  opinion  of  Justice 
AtroELLOTTi  that  "when  a  power  is  conferred  upon  a  munici- 
pality for  municipal  purposes  that  power  becomes  a  municipal 
affair,"  calls  attention  to  the  fact  that  the  definition  does  not 
define  or  render  any  more  definite  or  understandable  the  words 
of  the  constitution.  Justice  McFabi.and  said:  "It  ia  diffi- 
cult to  realize  that  the  people  of  the  state,  through  their  legis- 
lature, have  no  longer  the  power  to  say  that  a  license  tax — 
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a  tax  upon  the  right  to  do  bu&inesa,  a  tax  upon  capacity — ia 
unjust,  unequal,  and  oppreeeiTe,  and  should  not  be  tolerated 
anywhere  within  the  state;  but  we  think  such  is  now  the  law." 
This  case  shows  what  may  take  place  under  a  constitutional 
grant  of  thiB  kind.  The  school  system  is  a  matter  of  g^ieral 
concern  and  not  a  municipal  afFair.  Hancock  v.  Board  of 
EductUion,  140  CaL  654,  74  Fao.  44.  The  payment  of  fees 
to  jurors  in  criminal  actions  is  not.  Jackmn  v.  Saehr,  138 
CaL  266,  71  Fao.  167.  A  county  affair  is  not  a  municipal 
affair.  Popper  v.  Brodench,  supra.  The  opening  of  streets 
in  a  city  is  a  municipal  affair.  Byrne  v.  Drain,  127  Cal. 
663,  60  Pac  433.  The  issuance  of  bonds  for  the  repair  of 
existing  school  bouses  and  for  a  new  school  house  is  a  munici- 
pal affair.  Law  v.  San  Francisco,  144  CaL  384,  77  Pac 
1014.  The  collection  of  fines  for  misdemeanors  punishable 
under  state  law  is  not  a  municipal  affair.  Marysville  v. 
Cmmty  of  Yvha,  1  CaL  App.  628,  82  Pac  975.  The  fixing 
of  the  boundaries  of  a  territory  to  be  annexed  to  a  cily  or 
town  is  not  a  municipal  affair.  People  v.  Ontario,  148  Cal. 
625,  84  Pac  205.  Nor  the  trial  and  punishment  of  offenses 
defined  by  the  laws  of  the  state.  Bobert  v.  Police  Court,  148 
CaL  131,  82  Pac  838. 

These  words  are  not  as  ambiguous  in  the  California  consti- 
tution as  they  are  in  cb.  476,  Laws  of  1911,  for  the  reason  that 
the  California  constitution,  art.  XI,  sec.  8^,  by  expressly  con- 
ferring upon  the  municipality  certain  designatfid  powers,  un- 
mistakably makes  these  subjects  municipal  affairs.  One  is 
the  constitutional  r^;ulation  governing  the  manner  of  selec- 
tion and  the  compensation  of  police  court  judges  and  their 
clerks  and  attaches;  another  the  manner,  times  at  which,  and 
terms  for  which,  membeiB  of  the  boards  of  education  shall  be 
elected  or  appointed  and  the  number  of  audi  members;  and 
another  confers  similar  powers  with  reference  to  boards  of 
police  commissioners.  There  is  also  enumerated  government 
of  the  municipal  police  force  and  the  selection,  compensation, 
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r^^ilatioa,  etc,  of  boards  of  election  and  clerks  and  their  at- 
iaches.  These,  together  with  some  other  constitutional  pow- 
ers and  the  existing  powers  conferred  by  general  statutes  upon 
municipal  corporations,  cover  t^e  subjects  described  as  "mu- 
nicipal affairs"  to  a  considerable  extent  It  is  said  in  Seetir 
rity  Sav.  Bank  &  T.  Co.  v.  Hinton,  97  Cal.  214,  32  Pac  3, 
quoting  from  U.  8.  v.  New  Orleans,  98  TT.  S.  381, 393 :  "When 
«ach  a  corporation  is  created,  the  power  of  taxation  is  vested 
in  it  as  an  essential  attribute,  for  all  the  purposes  of  its  exist- 
<?nce,  miless  its  exercise  be  in  expresa  terms  prohibited." 
Where  the  legislature  controls  the  city,  this  subject  is  regu- 
lated bj  express  delegation  of  power,  supplemented  by  a  rule 
of  die  common  law  that  the  city  possesses  no  power  not  thus 
delegated  or  necessarily  implied  from  the  delegated  power. 
Licensing  horse  races  may  be  a  municipal  affair  if  the  munici- 
pality has  power  from  the  state  to  tax  and  r^^late  that  eport. 
Alexander  v.  Elizabeth,  56  N.  J.  Law,  71,  28  Aa  51.  So  li- 
censing all  occupations  would  include  the  licensing  of  the  re- 
tail sale  of  liquors.  Full  power  to  tax  for  municipal  purposes 
or  for  municipal  affairs,  together  with  the  power  to  determine 
what  affairs  were  municipal  affairs,  would  include  the  power 
to  destroy  property  or  make  the  license  fee  burdensome  to  the 
point  of  suppression  upon  some  or  all  professions  or  occupa- 
tions. Those  Califomians  who  sought  refuge  from  legisla- 
tivfl  meddling  with  city  charters  in  a  constitutional  amend- 
ment must  have  since  experienced  a  good  deal  of  constitu- 
tional intermeddling,  judging  from  the  frequent  changes  in 
the  state  constitution. 

No  donbt  the  words  "municipal  affairs,"  "municipal  con- 
cerns," or  "municipal  purposes"  in  a  constitution  could  be 
handled  by  a  slow  process  of  inclusion  and  exclusion  until 
some  workable  theory  of  local  government  could  be  developed, 
but  this  promises  a  Itmg  period  of  uncertainty  and  a  multipli- 
cation of  l^al  questions  and  local  quarrels  and  does  not  seem 
to  possess  much  advantage  over  the  older  system.     If,  on  the 
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o^er  hand,  the  constitution  is  so  framed  as  to  prevent  the  leg- 
iskture  from  interfering  with  the  cit;  charter  (assuming  that 
could  be  done),  the  consequence  must  be  that  instead  of  execu- 
tive interference  as  in  Germany,  or  l^slative  interference  as 
heretofore  in  the  United  States,  we  will  develop  a  system  of 
judicial  interference,  because  of  the  constantly  recurring  ne- 
cessity for  construction  to  determine  what  subjects  are  within 
and  what  wiUiout  the  local  power.  There  also  must  be  a 
great  variety  of  city  charters  if  each  charter  is  to  be  made  and 
enacted  by  the  electors  of  each  municipality  according  to  their 
different  notions,  and,  unless  the  restriction  is  contained  in 
the  constitution,  any  provision  of  statute  by  which  the  so- 
called  home  rule  charter  is  made  subject  to  the  laws  of  the 
state  will  not  prevent  local  differences,  appeals  to  the  para- 
mount legislature,  nor  prevent  legislation  by  the  latter  chang- 
ing and  tmdoing  what  has  been  done  by  the  locally  adopted 
charter,  for  no  le^slature  can  tie  the  bands  of  succeeding  1^- 
islatures. 

The  Missouri  constitution  of  1875  is  perbapa  the  first  and 
typical  to  some  extent  of  other  home  rule  constitutional  provi- 
sions. The  city  "may  frame  a  charter  for  its  own  govem- 
m^it,  consistent  with  and  subject  to  the  constitution  and  laws 
of  this  state.  .  .  .  But  such  charter  shall  always  be  in  harmony 
with  and  subject  to  the  constitution  and  laws  of  the  state." 
Sec.  16,  art.  IX.  When  conflict  as  to  mere  municipal  regu- 
lations, such  as  assessment  of  benefits  and  damages  arising 
from  grading  streets,  exists  between  such  charter  and  the  gen- 
eral laws  of  the  state,  the  former  supersedes  the  general  laws 
on  that  subject  {Kansas  City  v.  Marsh  Oil  Co.  140  Mo.  458, 
41  S,  W.  943),  but  not  in  police  matters  (_Siaie  ex  rel.  Good- 
now  V.  Police  Commrs,  184  Mo.  109,  88  S.  W.  27),  nor  as  to 
occupation  licenses  {Kansas  City  v.  Lorber,  64  Mo.  App. 
604) ;  nor  to  the  regulation  of  telephone  rates  {Staie  ex  rel. 
Gamer  v.  Missouri  <&  K.  T.  Co.  189  Mo.  83,  88  S.  W.  41), 
nor  to  create  a  right  of  civil  action  between  citizens  inler  sest 
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(^Sluder  v.  St.  Louis  T.  Co.  189  Mo.  107, 89  S.  W.  648) .  Such 
charter  ia  subject  to  l^sla.tive  control.  Swing  v.  Hoblitzelle, 
85  Mo.  Gi;  State  ex  rel.  Kansas  City  V.  Field,  99  Mo.  352, 12 
S.  W.  802.  The  charter  can  contain  only  provisions  essential 
to  a  city  govemment  Within  that  scope  the  charter  so 
adopted  hae  the  force  of  an  act  of  the  state  l^elature.  State 
ex  rel  Abel  v.  Gates,  190  Mo.  540,  548,  89  S.  W.  881.  But 
the  charter  may  authorize  the  local  legislative  body  of  the  city 
government  to  compel  the  attendance  of  witnesses  and  the 
production  of  books  and  other  documents  relating  to  any  sub- 
ject under  investigation  in  which  the  interests  of  the  city  are 
involved,  and  an  ordinance  enacted  under  such  charter  power 
may  authorize  the  city  council  to  imprison  for  contempt  for 
failure  to  attend  and  produce  books  of  account  In  re  Dunn, 
9  Mo.  App.  25S.  It  is  also  ruled  in  Missouri  that  if  the  con- 
stitution confers  upon  a  city  the  power  of  ^ninent  domain, 
the  city  by  adoption  of  a  home  rule  charter  may  regulate  the 
exercise  of  such  power,  but  it  could  not  by  such  charter  con- 
fer this  power  upon  itself.  Kansas  City  v.  Marsh  Oil  Co. 
140  Mo.  458,  41  S.  W.  943.  The  constitution  merely  trans- 
fers to  the  people  of  the  city  power  to  legislate  in  purely  mu- 
nicipal affairs.  Morrow  v.  Kansas  City,  186  Mo.  675,  85 
S,  W.  672.  The  power  to  require  the  production  of  docu- 
ments under  such  vague  general  issues  and  the  power  to  im- 
prison for  contempt  seem  extraordinary  and  liable  to  abuse, 
while  the  ruling  relating  to  occupation  licenses  seems  to  con- 
flict to  some  extent  with  the  California  rulings  on  the  same 
subject  hereinbefore  noticed.  But  on  the  whole  it  seems  that 
the  govemment  of  Missouri  cities  has  not  been  much  changed 
or  benefited  by  this  change  of  the  state  constitution. 

The  constitution  of  the  state  of  Washington  authorizes  cer- 
tain cities  to  adopt  their  own  charters  consistent  with  and 
subject  to  the  constitution  and  laws  of  the  state.  Art.  XI, 
sec.  10.  General  laws  cannot  be  affected  by  such  cJiarter 
{Seymowr  v.  Tacoma,  6  Wash.  138,  32  Pac  1077) ;  nor  can 
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the  city  under  this  power  provide  a  tribunal  and  clothe  it  with 
authority  to  try  contested  election  caaes  (State  ex  rel.  Faw- 
ceii  V.  Superior  Court,  14  Wash.  604,  45  Pac  23)  ;  nor  can 
the  city  under  such  charter  fix  the  price  of  gas  to  be  furnished 
its  citizens  or  inhabitants  {Tacoma  O.  &  E.  L.  Co.  v.  Tacoma, 
14  Wash.  288,  44  Pac.  655).  The  state  may  neverthelesa 
pass  laws  relating  to  the  assessment  and  coUectiou  of  taxes  in 
such  city,  because  the  state  has  an  interest  and  duty  in  the  col- 
lection of  a  tax  levied  b/  die  city.  State  ex  rel.  Seattle  v. 
Carson,  6  Wash.  250,  33  Pae.  428.  But  a  city  may  not  con- 
fer upon  itself  power  to  extend  its  boundaries,  hut  must  do  so 
under  existing  general  laws.  State  ex  rel.  Snell  v.  Warner, 
4  Wash.  773,  31  Pac.  25. 

The  constitution  of  Minnesota  aa  amended  in  1898  author- 
izes cities  to  frame  their  own  charters,  which  must  be  con- 
sistent wit^  and  subject  to  the  laws  of  the  state.  Sec.  36, 
art.  lY.  "Such  charter  shall  always  be  in  harmony  with  and 
subject  to  the  constitution  and  laws  of  the  state  of  Minne- 
sota." Id.  An  amendment  to  this  part  of  the  constitution 
was  proposed  by  the  Minnesota  legislature  of  1911.  The 
power  thus  given  embraces  any  subject  appropriate  to  the  or- 
derly conduct  of  municipal  affairs.  Staie  ex  rel.  Barber  A. 
P.  Co.  V.  District  Court,  90  Minn.  457,  97  N.  W.  132.  Un- 
der this  power  the  city  may  enact  ordinances  relating  to  the 
bonds  of  contractors  and  payment  of  laborers  and  material- 
men, including  the  contents  of  the  bonds  and  conditions  and 
limitations  as  to  their  enforcement,  differing  in  detail  from 
the  requirements  of  existing  general  laws.  Grant  v.  Berria- 
ford,  94  Minn.  45, 101  N.  W.  940, 1113.  The  city  may  also 
regulate  the  manner  of  presenting  claims  against  itself,  au- 
diting and  allowing  the  same,  and  r^ulate  the  proceedings  for 
reviewing  the  same  upon  appeal.  It  is  said  that  these  are 
"municipal  affairs."  Staie  ex  rel.  Barber  A.  P.  Co.  v.  Dis- 
trict Court.  90  Minn.  457,  97  N.  W.  132.  I  should  regard 
this  case  as  going  very  far  if  it  includes  the  regulation  of  the 
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appeal  procedure.  If  such  cities  have  the  power  of  eminent 
domain,  the  home  rule  charter  maj  prescribe  means  for  ita 
exercise  and  impose  duties  on  the  courts  of  the  state  in  the 
condemnation  of  property.  State  ex  rel.  Ryan  v.  District 
Court.  87  Minn.  146,  91  N".  W.  300.  Notwithstanding  the 
home  rule  charter,  a  general  law  restricting  the  municipalities 
from  contracting  indebtedness  in  excess  of  five  per  cent  of  the 
value  of  the  taxable  property  of  the  citj  remains  in  force. 
Beck  V.  8t.  Paul.  87  Minn.  381,  92  N.  W.  328.  Under  such 
charter  the  city  council  may  supersede  the  general  laws  of  the 
state  relative  to  local  assessmeuts  for  street  improvements 
{Turner  v.  Snyder,  101  Minn.  481,  112  N.  W.  868),  and 
may  regulate  the  manner  of  filing  claims  against  the  city  be- 
fore bringing  action  thereon  {Peterson  v.  Red  Wing.  101 
Minn.  62,  111  N.  W.  840). 

In  Michigan  the  legislature  attempted  to  delegate  to  cities 
by  l^slation  resembling  ch.  476,  Laws  of  1911,  containing 
somewhat  similar  vague  general  words,  power  to  amend  their 
charters,  but  the  supreme  court  of  that  state  held  the  act  un- 
constitutional as  an  attempt  to  delegate  whol^ale  unqualified 
and  undefined  authority  to  the  mayor  and  electors  of  the  city. 
It  was  considered  that  the  legislature  must  itself  determine 
what  powers  the  municipality  shall  have,  and  not  leave  it  to 
the  electors  residing  in  the  municipality  to  determine  what 
legal  power  the  latter  should  have.  Elliott  v.  Detroit,  121 
Mich.  611,  84  N.  W.  820.  The  state  constitution  was  then 
amended  (art.  VIII,  sees.  20—25)  so  as  to  require  the  legisla- 
ture to  provide  by  a  general  law  for  the  incorporation  of  cities, 
and  by  another  general  law  for  the  incorporation  of  villages, 
and  such  general  laws  must  limit  their  rate  of  taxation  for 
municipal  purposes  and  restrict  their  powers  of  borrowing 
money  and  contracting  debts,  "tinder  such  general  laws,  the 
electors  of  each  city  and  village  shall  have  power  and  author- 
ity to  frame,  adopt  and  amend  its  charter,  and,  through  its 
r^;ularly  constituted  authority,  to  pass  all  laws  and  ordinances 
Vol.  149—33 
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relating  to  ita  municipal  concerns,  subject  to  the  constitutioa 
and  general  lawa  of  this  state."  Sec  21.  The  next  aection 
uf  the  Michigan  constitution  expressly  confers  upon  citiea 
certain  powers  relating  to  paries,  boulevards,  cemeteries,  hos- 
pitals, almshouses,  and  all  works  which  involve  the  public 
health  or  safety.  The  next  two  sections  confer  power  to  ac- 
quire, own,  and  operate  pubUo  utilities  for  supplying  water, 
light,  heat,  power,  and  transportation,  with  certain  limitations 
not  relevant  here.  The  next  confers  the  power  to  incur  debts 
for  the  acquisition  or  operation  of  public  utilities  with  certain 
restrictions  and  limitations.  The  next  is  negative  and  for- 
bids the  city  to  abridge  the  elective  franchise,  to  loan  its  credit, 
to  lay  a  tax  for  other  than  a  public  purpose,  etc  It  will  be 
observed  that  the  constitutional  grant  is  hedged  in  by  certain 
saf^^ards,  and  that  while  the  vague  words  "municipal  con- 
cerns" are  used,  still  these  things,  or  the  most  important  of 
them,  are  specified  in  the  constitution,  and  these  specifications 
furnish  something  definite  to  which  the  words  "municipal 
concerns"  may  be  applied  and  from  which  they  may  be  ex- 
tended, "noscitvr  a  sociis."  In  this  way  a  home  rule  charter 
properly  limited  may  be  made  intelligible  and  effective.  The 
statement,  in  general  terms  at  least,  of  what  are  municipal 
affairs  or  municipal  omeems  is  indispensable  to  intelligibility 
wherever  the  limitation  "subject  to  the  constitution  and  laws 
of  this  stete"  occurs.  For  otherwise  we  move  around  to  our 
starting  point  Under  home  rule  amendments  to  the  consti- 
tution thus  guarded  the  city  of  Detroit  undertook  to  amend 
its  charter  eo  as  to  authorize  it  to  own  and  operate  the  street 
railways.  The  attorney  general  attempted  to  restrain  by 
mandamus  the  submission  of  such  amendment  to  the  electors 
of  the  city  and  prevailed  on  the  ground  that  a  revision  of  the 
charter  so  as  to  make  it  contain  the  restrictions  and  limita- 
tions found  in  sees.  3  and  5  of  ch.  279,  Public  Acts  of  Michi- 
gan for  1909,  should  precede  such  submission.  The  court 
upholds  the  law,  but  the  city  in  att^npting  to  amend  its  chai^ 
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ter  failed  to  proceed  properly  bo  as  to  take  on  with  the  eu- 
lai^ed  power  the  le^lative  and  constitutional  limitations  re- 
stricting the  rate  of  taxation,  etc  In  upholding  the  law  the 
court  said:  "It  should  also  be  remembered  constantly  that 
'home  rule'  is  the  fundamental  purpose  of  the  amendments  and 
that  cities  can.  <»Lly  become  financially  ruined  by  accomplish- 
ing such  ruin  thonselves."  Att'y  Oen,  ex  rel.  Hudson  v. 
Common  GotincU,  164  Mich.  36d,  380,  129  N.  W.  879.  To 
me  this  is  a  surprising  sentiment,  a  most  unusual  consolation 
to  tiie  court.  What  of  the  citizens  whose  property  is  swept 
away  by  such  ruin  accomplished  by  the  votes  of  perhaps  an 
irresponsible  and  non-taxpaying  majority }  Home  rule  even 
with  reference  to  local  matters  and  universal  suffrage,  in  in- 
dustrial cities  where  the  non-taxpaying  electors  are  in  a  ma- 
jority, cannot,  I  think,  exist  together,  without  legislative  in- 
terference, or  at  least  without  judicial  interference,  which 
will  be  found  quite  aa  frequent  and  quite  as  objectionable  to 
the  defeated  party  as  the  old  l^slative  interference  from 
which  he  sought  to  escape.  So  long  as  the  paramount  law 
charges  the  courts  with  the  duty  of  protecting  personal  and 
property  ri^ts,  and  so  long  as  there  will  exist  under  such 
home  rule  charter  a  tendency  to  encroach  upon  these  rights, 
there  will  be  judicial  interference  either  of  the  stete  or  federal 
judiciary  or  both.  So  we  have  of  interference  in  municipal 
r^ulations  this  progress:  executive  interference,  legislative 
interference,  judicial  interference.  But  there  always  is  and 
must  be  interference  of  some  kind  unless  the  city  is  sovereign. 
We  may  indulge  in  vague  generalities  about  "home  rule  in 
municipal  affairs,"  but  reflection  and  analysis  must  disclose 
that  in  eo  far  ae  the  city  is  engaged  in  the  exercise  of  the  tax- 
ing power  or  in  the  power  of  incurring  obligations  which 
must  be  met  by  taxation,  so  far  as  it  may  deny  the  equal  pro- 
tection of  the  laws,  unreasonably  restrain  liberty,  or  proceed 
without  due  process,  the  sovereign  power  must  always,  in  some 
form  or  through  some  department  of  the  government,  inter- 


na by  Googic 


516         SUPKEilE  COURT  OF  WISCONSIN.      [Mat 

State  ex  rel.  Mueller  v.  Thoinpion,  1«  Wis.  488. 

fere  with  and  restrain  tKe  city.  The  numerous  instances  re- 
ferred to  tend  to  illustrate  at  what  points  and  upon  what  sub- 
jects the  authority  of  the  city  in  the  exercise  of  its  purely  local 
or  corporate  powers  will  con^ct  with  personal  or  property 
rights  of  others.  Each  citizen  has,  under  the  United  States 
and  the  state  constitutions,  a  bill  of  rights  for  hia  protection. 
These  may  be  infringed  as  well  by  local  r^ulations  as  by 
state-wide  regulation.  The  area  in  which  the  r^;ulation  is  in 
force  has  nothing  to  do  with  this.  Neither  has  the  fact  that 
the  regulation  relates  to  a  city  obligation  or  duty  rather  than 
to  a  state  obligation  or  duty.  There  can  be  no  home  rule 
which  is  worth  considering  without  the  power  of  taxation  on 
the  part  of  the  city  for  city  purposes,  and  there  can  be  no  taxa- 
tion under  our  system  without  getting  into  the  field  of  general 
law  and  constitutional  rights.  Neither  can  there  be  any  taxa- 
tion not  subject  to  regulation  by  the  master  hand  of  the  state 
legislature.  Where  "soTCreignty"  or  even  "control"  is  by 
constitution  or  statute  distributed  between  the  state  and  the 
city  with  referenoe  to  the  subjocta  of  regulation  by  each,  if 
the  city  were  sovereign  in  all  "municipal  affairs"  and  the  state 
in  all  other  affairs,  still  the  city  could  not  conclusively  deter- 
mine what  affairs  are  "municipal,"  for  to  permit  it  to  do  so 
would  be  to  confer  upon  the  city  an  overlordship  which  would 
finally  draw  all  power  to  the  city.  But  in  such  case  either 
one  must  have  this  power  and  that  one  is  the  state.  Under 
our  American  theory  of  the  origin  and  office  of  constitutions 
the  state  may  do  this  through  its  legislature  and  judiciary. 
The  former  can  create  l^al  conditions,  can  make  "affairs" 
municipal  or  state  as  it  deems  wisest  or  most  expedient.  The 
latter  can  apply  these  laws  to  concrete  cases,  and  in  attempt- 
ing to  do  this  can  interpret  the  law  only  so  far  as  is  necessary 
to  apply  it  to  the  instance  or  cause  before  the  court  Tor  il- 
lustration :  the  subjects  of  public  health  and  quarantine  regu- 
lations, highways,  education,  taxation,  liquor  or  other  licenses, 
hours  of  labor,  street  railway  or  gaslight  rates,  etc.,  within 
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city  boundaries  might  bj  one  legislature  be  placed  under  the 
regulatory  power  of  the  city  and  thus  become  ''municipal  af- 
fairs." The  next  l^slature  might  think  it  better  that  the 
state  resume  its  exclusive  authority  over  some  or  all  of  these 
and  thus  make  them  "state  affairs."  It  would  be  impossible, 
both  on  aceoiint  of  changing  conditions  and  because  the  state 
could  not  wholly  abdicate  its  sovereign  functions  over  such 
and  similar  subjects,  to  hold  that  that  which  a  legislature  had 
once  made  a  "municipal  affair"  must  always  Uiereafter  re- 
main such.  So  it  is  apparent  that  such  "home  rule"  tends  to 
invite  rather  than  prevent  interference  by  the  state  in  the  gov- 
ernment of  cities.  Whether  this  interference  on  its  own  in- 
itiative or  on  request  of  the  city  electors  be  direct  and  plain, 
or  whether  it  be  accomplished  by  legislative  shifting  of  sub- 
jects in  and  out  of  the  class  called  "municipal  affairs,"  seems 
to  be  matter  of  form  rather  than  substance. 

Again,  considering  the  foregoing  instances,  which  are  part 
only  of  a  greater  number  which  have  occurred,  the  home  rule 
law  would  seem  to  promise  neither  peace  nor  uniformity  in 
city  government  So  long  as  the  home  rule  charter  must  be 
subject  to  legislative  authority  in  all  matters,  the  power  of  the 
l^slature  to  interfere  in  city  government  is  not  changed,  nor 
is  there  anything  in  the  situation  to  lessen  the  disposition  of 
the  legislative  body  to  so  interfere.  The  dissatistied  faction 
in  the  city  will  come  to  the  legislature  for  relief  after  this 
charter  is  adopted  as  freely  as  before.  General  laws  will  be 
enacted  from  time  to  time  continually  conflicting  with  the 
local  charter  at  unexpected  points  and  creating  doubt  and  un- 
certainty, and  each  city  vnll  by  original  adoption  or  subse- 
quent amendment  produce  a  charter  differing  in  detail  from 
that  of  any  other  city.  On  the  other  hand,  if  the  l^slature 
could  be  constantly  prohibited  from  any  int«rference  with  the 
ao-called  home  rule  charter  adopted  by  the  city  so  far  as  the 
same  related  to  municipal  affairs,  this  would  substitute  the 
interference  of  the  judicial  department  of  government  for 
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that  of  the  legislative  department,  and  ereiy  section  of  tlie 
charter  and  every  oTdinance  must  in  time  come  before  the 
courts  in  order  to  ascertain  whether  it  related  to  a  municipal 
affair  only  and  so  whether  subject  to  repeal  or  amendment  by 
the  state  legislature.  Municipal  affairs,  however,  change 
from  time  to  time.  The  telephone  was  a  short  time  ago  a. 
matter  of  local  accommodation.  Now  it  extends  beyond  the 
boundaries  of  the  city  and  evai  beyond  tboee  of  the  state. 
Electric  light  and  power  plants  were  local  utilities  but  a  short 
time  ago ;  with  the  development  of  water  power  and  the  trans- 
mission of  electric  current  to  distant  points  their  character  is 
changed ;  so  has  that  of  the  street  railway.  3  Wilcox,  Mud. 
Eran.  §  509.  There  is  also  a  tendency  in  the  other  direction. 
The  state  may  authorize  a  city  to  maintain  and  operate  an  ice 
plant  or  garbage  crematory  or  an  opera  house,  and  immedi- 
ately the  maintenance  and  operaticm  of  these  become  munici- 
pal affairs.  But  they  were  not  such  before.  As  the  powers 
of  a  <nty  broaden  in  consequence  of  the  constitution  or  the 
statute  conferring  addititmal  powers  and  duties,  bo  does  the 
meaning  of  the  words  "municipal  affairs."  As  the  l^al  pow- 
ers of  the  city  narrow,  so  doee  the  meaning  of  this  phrase. 
But  there  is  this  difference :  they  can  never  broaden  to  include 
sovereign  power  in  an  American  city,  although  they  may  nar- 
row to  zero. 

So  far  we  have  dealt  with  constitutional  law,  which  is  of 
coarse  paramount  to  the  statute,  and  which  may  itself  create 
certain  things  municipal  affairs  or  may  recognize  existing  mu- 
nicipal authority  under  statutes  as  constituting  what  the  con- 
stitution terms  municipal  affairs.  This,  as  we  have  seen,  will 
present  a  number  of  difScuIt  l^al  questions,  but  we  have  to 
do  with  a.  somewhat  different  situation  where  there  is  no  con- 
stitutional provision  and  the  whole  question  rests  upon  stat- 
ute, as  in  the  present  case.  It  is  perhaps  worthy  of  remark 
that  the  same  legislature  vhich  enacted  the  statute  in  questa<m 
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here,  proposed  by  resolution  No.  73  (Lawe  of  1911,  p.  1142) 
tin  ameadmeat  to  the  c<»t3titution  of  this  et&te  as  follows : 

"Cities  and  villages  shall  have  power  and  authority  to 
amend  their  charters,  and  to  frame  and  adopt  new  charters, 
and  to  enact  all  laira  and  ordinances  relating  to  their  munici- 
pal affairs,  subject  to  the  constitution  and  general  laws  of  the 
itate." 

Ch,  476,  Laws  of  1911,  as  amended  and  corrected  by  sec. 
95,  ch,  664,  Laws  of  1911,  provides  that  every  cily  shall  have 
authority  to  alter  or  amend  its  charter  or  adopt  a  new  charter 
in  the  manner  there  specified,  and  for  tiiat  purpose  it  "is 
hereby  granted  and  declared  to  have  all  powers  in  relation  to 
the  form  of  its  government,  and  to  the  conduct  of  its  munici- 
pal affairs  not  in  contravention  of  or  vrithheld  by  the  consti- 
tution or  laws,  operative  generally  throughout  the  state." 

Sec.  2.  "When  a  new  charter  shall  have  been  adopted,  or 
the  old  charter  altered  or  amended,  by  any  city,  in  the  man- 
ner provided  by  this  act,  such  new  charter  or  alterations  or 
amendments  shall  supersede  any  existing  chairter  or  statutory 
provision  inconsistent  therewith,  and  the  same  is  in  that  event 
hereby  repealed ;  two  copies  of  such  new  charter  or  alterations 
or  amendments,  duly  certified  by  the  city  clerk,  shall  be  filed 
in  the  office  of  ihe  secretary  of  state." 

The  ronaining  portions  of  the  act  authorize  and  r^;ulate 
the  procedure  for  making  and  amending  diarters  and  are  not 
especially  important  in  the  instant  case.  It  is  sufficient  to 
say  that  the  alterations  or  amendments  may  ori^nate  with  the 
c(»muon  council  or  with  the  state  board  of  electors  and  they 
shall  be  adopted  by  the  common  council  and  by  the  voters  at 
an  election  or  rejected  by  the  conuncm  council  and  adopted  by 
a  vote  of  the  electors,  or  the  question  of  holding  a  charter  con- 
vention for  framing  a  new  charter  may  in  a  somewhat  simi- 
lar manner  be  submitted  to  a  vote  of  the  electors.  Delegates 
are  chosen  to  frame  a  new  charter,  irfiich  becomes  effective 
when  approved  by  a  popular  vote  of  the  electors  of  the  city. 
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It  will  be  observed  tbat  tlie  city  ie  in  the  firet  section  granted, 
for  tbe  purpose  of  amending  ita  charts  or  adopting  a  new 
one,  "all  powers  in  relation  to  tbe  form  of  its  government,  and 
to  the  conduct  of  its  municipal  affairs  not  in  contravention  of 
or  withheld  by  the  constitution  or  laws,  operative  generally 
throughout  the  state." 

In  relation  either  to  (1)  the  form  of  government,  or  (2)  th© 
conduct  of  its  municipal  affairs,  the  city  has  by  this  stat- 
ute all  power  not  withheld  (a)  by  the  constitution,  or  (b)  by 
laws  operative  generally  throughout  the  state,  and  not  in  con- 
travention (a)  of  the  constitution,  or  (b)  of  laws  operative 
generally  throughout  the  state.  Constitution  here  mentioned 
is  the  constitution  of  Wisconsin,  and  laws  generally  operative- 
throughout  the  state  must  mean  (1)  the  federal  constitution, 
treaties,  and  statutes  o£  the  United  States  according  to  their 
true  meaning  as  settled  by  judicial  interpretation;  (2)  the 
statutes  of  the  state  of  Wisconsin  according  to  their  true  mean- 
ing as  settled  by  judicial  interpretation ;  (3)  such  parts  of 
the  common  law  as  were  in  force  in  the  territory  of  Wisconsin 
at  the  time  of  the  adopticm  of  the  state  constitution  and  which 
were  not  inconsistent  with  that  instrument  (Const,  art  XIV, 
sea  13).  This  common  law  is  evidenced  by  the  decisions  of 
the  courts  involving  common-law  questions.  Powersnotwt^A- 
held  by  either  of  these  compreh^isive  bodies  of  law  is  perhaps- 
not  such  a  sweeping  exception  as  powers  not  in  contravention 
thereof.  Contravention  means  "transgression"  or  "viola- 
tion." So  that  we  have  a  statute  which  gives  to  the  city  power 
in  two  fields  of  operation,  namely,  (1)  in  relation  to  the  form 
of  city  government,  and  (2)  in  relation  to  the  conduct  of  its- 
municipal  affairs,  excepting,  however,  from  each,  such  powers 
as  are  in  violation  of  existing  law.  The  exception  seems  to 
take  away  about  all  that  is  given  by  the  granting  clause  of 
the  sentence.  Among  the  rules  of  law  operative  generally 
throughout  the  state  and  referable  to  that  part  of  the  common 
law  continued  in  force  by  our  state  constitution  is  one  to  tiie- 
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e£Fect  t^at  municipal  corporations  poesesa  no  powers  not  ex- 
pressly granted  to  them  bj  tlie  legislature  or  included  within 
those  granted  by  reasonable  implication.  Hasbrouck  v.  Mil- 
waukee. 13  Wis.  37 ;  Madison,  W.  &  U.  P.  B.  Co.  v.  Water- 
town  &  P.  P.  B.  Co.  7  Wis.  59 ;  Trester  v.  Sheboygan,  87  Wis. 
496,  58  N.  W.  747,  and  authorities  cited.  We  have  no  stat- 
ute purporting  to  repeal  or  change  this  rule.  It  was  said  by 
counsel  in  argument  that  the  furnishing  of  water  by  a  oity  to 
its  inhabitants  is  a  municipal  affair;  that  ice  is  but  froz^i 
water;  hence  the  furnishing  of  ice  must  be  a  municipal  affair. 
But  things  which  are  similar  from  a  physical  or  chemical  view- 
point may  be  dissimilar  from  the  I^al  viewpoint;  under  a 
statute  authorizing  a  city  to  buy  coal  it  probably  could  not 
buy  diamonds,  although  it  is  said  they  are  chemically  identical. 
Neither  is  atmospheric  gaa  passed  through  a  varying  aperture 
and  articulated  by  varying  contacts  always  equivalent  to  ar- 
gument. The  difference  between  the  collection  and  distribu- 
tion of  water  by  means  of  pipes  laid  in  the  streets  and  the 
manufacture,  sale,  and  distribution  of  ice  is  that  the  first  is 
in  the  nature  of  a  monopoly,  while  the  second  is  a  competitive 
business  enterprise.  The  first  does  not  depend  bo  largely 
upon  skill  in  management.  The  legislature  has  expressly  au- 
thorized the  first  and  ba^  not  expressly  authorized  the  latter. 
If  the  manufacture,  sale,  and  distribution  of  ice  is  included 
in  the  existing  grants  of  power  to  cities  by  reasonable  implica- 
tion, then  it  was  not  necessary  to  amend  the  itilwaukee  char- 
ter in  this  respect.  If  it  is  not  by  reasonable  or  necessary  im- 
plication included,  then  such  action  by  the  municipality  is  in 
contravention  of  a  law  operative  generally  throughout  the 
state,  hence  forbidden  by  the  very  statute  under  which  the 
relator  proposes  to  act.  There  is  also  this  further  diiBculty 
inherent  in  the  words  "municipal  affairs."  What  are  munic- 
ipal affairs  i  The  first  impression  is  that  they  are  the  l^al 
affairs  of  the  city.  If  we  wish  to  escape  from  this  impression 
we  must  recast  the  phrase  so  as  to  describe  the  city  by  refer^ 
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etice  to  its  physical  peculiarities.  But  aside  from  artificial 
changes  made  b;  autJioritj  of  law,  such  as  streets,  aewen,  wa^ 
ter  pipes,  wire  conduits,  and  such  like,  the  only  distinotiTe 
physical  feature  of  a  city  consists  in  an  area  of  congested  pop- 
ulation. If  we  substitute  for  the  expression  "municipal  af- 
fairs," "affain  of  areas  of  ctHigested  population,"  we  are  able 
to  get  away  fnnn  the  l^al  view,  but  we  encounter  other  diffi- 
culties. If  a  mere  congested  area  can  be  given  by  the  l^s- 
lature  power  to  provide  for  its  own  local  government  so  far 
as  such  provisions  are  not  in  contravention  of  the  constituticHi 
or  laws  generally  in  force  throu^out  the  state,  the  powers 
thus  conferred  would  be  few,  feeble,  and  ineffective.  The 
state  laws  relative  to  highways,  taxes,  police  powers,  licenses, 
and  other  like  subjects  would  be  in  force,  but  the  corporate 
entity,  the  juristic  personality,  would  be  lacking  and  must  be 
conferred  by  some  higher  power  or  else  a  new  state  must 
emerge.  The  congested  area  coiild  not  confer  political  and 
legal  existence  upon  itself.  But  the  words  "municipal  af- 
fairs" assume  the  pre-existence  of  a  corporate  aitity  having 
affairs.  Such  juristic  person  exists  only  in  the  law  and  ocn- 
aequently  its  affairs  are  l^al  affairs,  namely:  the  exercise  of 
the  powers  conferred  upcm  it  by  law.  The  manufacture,  sale, 
and  distribution  of  ice  was  not  a  municipal  affair  because  the 
municipality  had  never  been  by  statute  authorized  to  embark 
in,  conduct,  or  carry  on  such  business.  It  could  amend  its 
charter  relative  to  the  conduct  of  its  municipal  affairs  only, 
and  this  is  not  such  an  affair.  The  city  could  not  make  that 
a  municipal  affair  which  the  state  legislature  bad  not  made  so. 
This  statute  purports  to  confer  no  new  or  additional  power  oa 
the  city  so  as  to  make  that  a  municipal  affair  which  was  not  so 
before  the  enactment  Scanning  the  statute  still  further,  it 
appears  to  relate  only  to  the  form  of  the  city  government  and 
the  conduct  of  its  municipal  affairs.  Making,  selling,  and  de- 
livering ice  do  not  relate  to  the  form  of  the  city  govermnenU 
"Conduct"  means  "to  carry  on,"  "to  manage,"  "to  regulate," 
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"to  direct  the  course  of,"  and  "municipal  affairs"  means,  as 
yre  have  seen,  those  affairs  or  concerns  of  the  city  which  fall 
within  itfl  statutory  and  conunon-law  powers  and  dnties.  The 
establishment  and  operation  of  this  municipal  ice  plant  re- 
lates, therefore,  neither  to  the  form  of  the  cit;  government 
nor  to  the  conduct  of  its  municipal  affairs.  The  city  cannot 
confer  corporate  existence  or  power  upon  itself,  because  this 
would  be  an  exercise  of  sovereign  power.  Such  power  comes 
from  the  state.  All  municipal  affairs,  according  to  the  defini- 
tion above  given,  whether  nutde  such  by  existing  law  or  to  be 
made  such  by  future  statutes,  are  the  subjecte  of  municipal 
regulation.  The  city  may  by  amendment  to  its  charter  or 
adoption  of  a  new  charter  provide  for  the  "conduct"  of  such  af- 
fairs and  nothing  more  under  this  statute.  This  being  the  scope 
of  the  power  granted,  the  effect  given  to  the  exercise  of  that 
power,  viz.  "to  supersede  any  existing  diarter  or  statutory 
provision  inconsistent  therewith,"  must  refer  not  to  general 
rules  of  statutory  law,  but  to  local  statutes,  or  to  statutes  of 
the  same  or  similar  legal  nature,  aa  special  city  charters.  The 
statute  could  not  at  the  same  time  be  snbject  to  the  laws  opera- 
tive generally  throu^out  the  state  and  supersede  these  laws. 
If  this  statute  could  be  construed  to  be  an  attempt  to  confer 
upon  (he  city  general  l^slative  power  not  only  to  enact  laws 
creating  municipal  corporations  but  also  to  extend  its  own 
corporate  powers  to  new  subjects  so  as  to  make  that  a  "munici- 
pal affair"  which  was  not  so  under  state  laws,  therefore  to  ex- 
ercise full  legislative  power,  the  act  would  also,  I  think,  be 
invalid  as  an  unconstitutional  delegation  of  l^slative  power. 
Const,  art  XI,  sec  3.  While  I  would  not  carry  criticism  of 
this  statute  to  the  extent  to  whidi  it  was  carried  by  the  su- 
preme court  of  California  when  it  described  the  words  "mu- 
nicipal affairs"  as  'loose,  indefinable,  wild  words,"  I  do  think 
the  expression  lacks  clearness  and  definiteness,  but  this  is  in 
all  probability  due  not  so  much  to  poverty  of  expression  aa  it 
is  to  the  fact  that  the  writer  had  no  very  definite  knowledge 
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upon  the  subject.  The  statute  appears  to  be  a  veiy  fair  re- 
flection of  such  mental  condition.  However  that  may  be,  we 
must  derive  the  intention  of  the  legislature  from  tlie  words  of 
the  statute.  Weighing  these  words  with  reference  to  the  sub- 
ject matter  concerning  which  they  were  written,  I  think  they 
will  admit  of  no  other  reasonable  interpretation  than  that  here 
suggested.  If  the  statute  in  question  attranpted  to  confer 
upon  the  city  or  ita  electors  power  or  authority  to  make  laws 
conferring  power  upon  itself  or  themselves  not  otherwise  ocm- 
ferred,  it  would  also  be  invalid  as  in  conflict  with  the  sover- 
eignty of  the  state.  I  think  the  proposed  amendment  to  the 
Milwaukee  charter  is  not  within  the  purview  of  the  statute  in 
question,  and  if  it  were  the  act  would  also  be  unconstitutional 
as  a  delegation  of  legislative  power  to  an  extent  not  warranted 
even  by  the  most  liberal  interpretation  of  the  constitution. 

It  foUowa  that  the  order  of  the  court  below  should  be  re- 
versed and  the  cause  remanded  with  directions  to  quash  the 
writ 


FniLLiFs,  Respondent,  vs.  Holi^kd  and  wife,  Appellants. 

April  iS—May  U,  1812. 

Uortoage*:  Attlonment:  Foreclosure:  Previous  agreement  for  exten- 
tion:  Taliditv. 

1.  An  agreement  by  which,  for  a  valuable  consideration  paid  b7  ttaa 

mortgagor,  tha  time  for  payment  ot  a  note  and  mortgage  is  ex- 
tended. Is  valid  though  not  in  writing. 

2.  Such  agreement  is  binding  upon  one  to  whom  the  note  and  mort- 

gage were  aseigned  after  the  due  date  of  the  note  but  before  the 
extended  time  had  expired,  although  such  assignee  was  assured 
by  the  asBlgnor  that  the  note  was  then  past  due. 

Appeal  frMn  a  judgment  of  the  circuit  court  for  Milwau- 
kee county;  F.  C.  Eschweilee,  Circuit  Jud^    Reversed, 
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This  is  an  appeal  from  a  judgment  of  foreclosure  and  sale, 
in  an  action  to  foreclose  a  mortgage  executed  on  August  18, 
1905,  to  J.  J.  Schiaaler,  to  secure  a  promiesor;  note  for  the 
£um  of  $3,500,  payable  at  Schiasler's  office  on  November  1, 
1908,  interest  payable  semi-annually  on  the  first  day  of  May 
and  November  of  each  year.  The  mortgage  was  assigned  and 
thfi  note  transferred  by  indorsement  by  Schiseler  on  Novem- 
ber 2, 1905,  and  the  mortgage  was  assigned  and  the  not©  trans- 
ferred without  indorsement  by  Mrs.  Fay  E.  LoveU,  Schiasler's 
assignee,  to  the  plaintiff  on  September  22,  1910. 

For  the  appellants  there  was  a  brief  by  Lenicheck,  Bobinr 
■son,  FairchUd  &  Boesel,  and  oral  argument  by  E.  T.  Fair- 
thUd. 

For  the  respondent  there  waa  a  brief  by  Emil  J.  Ltidwig, 
attorney,  and  Moritz  WUitg,  of  counsel,  and  oral  argument  by 
Mr.  Wittig. 

SiBBBCKEB,  J.  The  defendants  claim  that  a  short  time  be- 
fore November  1,  1908,  when  the  note  became  due,  it  was  ex- 
tended for  a  valuable  consideration  for  three  years,  and  that 
this  action,  whJdi  was  commenced  on  December  2,  1910,  was 
brou^t  prematurely.  The  plaintiff  testified  that  she  received 
the  mortgage  and  note  as  consideration  for  real  estate  sold  to 
Mrs.  LoveU  by  her,  and  that  Mrs.  Lovell  assured  her  in  ihe 
presence  of  her  scrivener  that  the  note  had  not  been  extended 
and  that  it  was  due.  The  scrivener  testified  to  the  same  ef- 
fect 

The  defendant  Ernst  Holland  testified  that  before  Novem- 
ber 1,  1908,  when  tie  note  became  due,  he  was  asked  by  Schiss- 
ler  whether  he  desired  to  have  the  note  extended ;  that  upon 
payment  of  $17.50  to  Schissler  he  arranged  with  Schiseler  to 
have  the  time  of  payment  extended  for  three  years ;  that  he 
paid  this  amount  and  received  a  receipt  from  Schissler;  that 
he  did  not  know  that  Schissler  no  longer  held  the  mortgage 
and  note  and  that  Schissler  had  theretofore  transferred  the 
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note  and  mortgage  to  Hra.  Xovell ;  and  that  lie  did  not  know 
that  Schissler  v/as  acting  for  Mrs.  Lovell  in  collecting  the  in- 
terest and  in  extending  the  time  of  paTineiit.  Ur.  Sohiaaler 
testified  that  be  had  the  tranaaction  with  the  defendant;  that 
Mrs.  Lovell  consented  to  the  extension ;  and  that  an  entry  of 
the  extension  had  been  made  by  his  directiim  is  his  bot^ 
Mrs.  Lovell  testified  that  she  knew  of  and  agreed  to  the  exten- 
sion when  Mr.  Schissler  brought  it  to  her  notice,  and  that  she 
informed  the  plaintiff  thereof  before  and  at  the  time  she  foi^ 
mally  assigned  the  note  and  mortgage  to  her. 

The  court  found  that  the  time  for  the  payment  of  the  note 
had  not  been  extended;  that  the  plaintiff  had  no  notice  or  in> 
formation  of  the  extension ;  and  that  the  note  was  past  due 
when  the  action  was  commmced. 

It  is  difficult  to  perceive  upon  what  evidence  in  the  case  the 
court  could  come  to  the  conclusion  that  the  time  for  payment 
of  the  note  had  not  been  extended  for  three  years  from  No- 
vember 1,  1908,  the  date  of  the  maturity  as  specified  cm  the 
face  thereof.  The  evidence  is  without  dispute  that  the  de- 
fendant (the  mortgagor),  the  owner  of  the  note  (Mrs.  Lovell), 
and  her  agent  (Mr.  Schissler)  entered  into  an  agreement,  by 
which  the  time  of  payment  of  the  note  and  mortgage  was  ex- 
tended for  three  years  and  under  which  the  defendant  paid 
as  a  consideration  for  this  agreement  the  sum  of  $17.50  to 
Mr.  Schissler.  There  being  no  dispute  (Hi  tliis  point,  the 
agreement  became  a  verity  in  the  ease  and  the  parties  thereto 
axe  bound  thereby.  The  fact  that  it  was  not  in  writing  does 
not  affect  its  validity.  Cfrace  v.  Lynch,  80  Wis.  166,  49  N. 
W.  751 ;  Fisher  v.  Stevens,  143  Mo.  181,  44  S.  W.  769. 
True,  it  appears  that  the  plaintiff  and  her  scrivener  testify 
positively  that  Mrs.  Lovell  represented  to  them  at  the  time  of 
the  negotiations  and  the  transfer  of  the  note  and  mortgage  to 
the  plaintiff  that  the  time  of  paymoit  of  the  note  and  mort- 
gage had  not  been  extended  and  that  ihey  were  ttien  due. 
This  is  denied  by  Mrs.  Lovell  in  her  testimony,  and  she  af- 
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firms  that  the  time  of  payment  was  extended  by  her  as  claimed 
by  the  defendant  and  that  she  so  informed  the  plaintiff  and 
her  scrivener.  The  trial  court  manifestly  found  that  the 
plaintiff  vas  assured  by  Mrs.  Lovell  that  the  note  and  mort- 
gage were  past  due  Trhen  the  plaintiff  purchased  them.  This, 
however,  is  no  evidence  to  impeach  the  agreement  actually 
made  between  the  defendant  and  Mr.  Schisslcr  for  such  an  ex- 
tension of  the  time  of  payment  and  the  fact  that  it  was  actually 
assented  to  by  Mrs.  LovelL  We  are  constrained  to  hold  that 
the  trial  court's  findings  on  this  point  are  against  the  undis- 
puted evidence  and  that  shortly  before  the  note  became  due 
on  November  1,  1908,  an  agreement  was  made  by  the  defend- 
ant and  Mrs.  Lovell,  for  a  valuable  consideration,  extending 
the  time  of  payment  for  three  years,  and  that  the  note  was  not 
due  and  payable  nnUl  November  1, 1911. 

The  plaintiff  acquired  no  other  ri^te  under  the  assignment 
to  her  than  those  of  her  assignor.  She  waa  bound  by  the  ex- 
ten8i<Hi  agreement  (Allison  v.  Manzke,  118  Wis.  11,  94  N.  W. 
659),  and  hence  this  action  was  prematurely  brought.  The 
court  should  have  so  found  and  have  awarded  judgment  ac- 
cordingly. 

By  the  Court. — The  judgment  appealed  from  is  reversed, 
and  the  caoae  remanded  with  directions  to  dismiss  the  com- 
plaint. 
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GiBBETBOif,  Administrator,  Appellant,  vs.  R&ubi^b  Gasage 
Company,  Gespoadeat 
April  a~Mav  H,  191fS. 

Matter  and  tervant:  Veoligence  of  chauffeur  of  Mred  automobile: 
Injury  to  occupant:  Ltabilitji  of  matter:  Sunday  contracts. 

1.  A  cliftuSeur  employed  at  a  public  garage  and  sent  out  In  charge 

of  a  hired  car  to  operate  and  manage  It  la,  nbtle  bo  engaged, 
the  aeirant  of  the  keeper  of  the  garage  and  not  of  the  hirer 
of  the  car. 

2.  If  Buch  chauffeur,  vhlle  acting  within  the  acope  of  hie  duty,  la 

guilty  of  a  want  of  ordinary  care  In  driving  the  car  which  re- 
BultB  in  Injury  to  the  occupants,  the  master  is  liable. 

3.  In  tuch  case  the  cause  of  action  Is  based  upon  the  tort  or  negli- 

gence and  not  upon  the  contract  of  hiring,  and  tt  la  therefore 
Immaterial  whether  or  not  the  contract  was  void  because  made 
and  performed  on  Sunday. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  La  whence  W.  Kai.8Et,  Circuit  Judge.  Re- 
versed. 

This  action  was  hrou^t  by  the  plaintiff,  as  administrator 
with  the  will  annexed  of  the  estate  of  Wilhelmina  Gerretson, 
deceased,  to  recover  upon  two  causes  of  action ;  one  in  favor 
of  the  estate  of  deceased,  and  the  other  in  favor  of  the  bene- 
ficiariea  of  said  deceased  under  Uie  death  statute  for  the  bene- 
fit of  her  children  on  account  of  the  negligence  of  the  defend- 
ant Damages  are  claimed  in  the  sum  of  $5,000  under  the 
first  cause  of  action  and  in  the  sum  of  $3,500  under  the  second 
cause  of  action. 

The  answer  admits  that  Wilhelmina  Gerretson  died  testate 
on  the  16th  day  of  December,  1909,  and  the  pepresentative 
capacity  of  the  plaintiff;  that  deceased  was  injured  at  the 
time  and  place  alleged  in  the  complaint,  and  that  she  was  a 
widow ;  also  admits  the  corporate  existence  of  the  defendant, 
and  denies  generally,  upon  information  and  belief,  the  other 
allegations  of  the  complaint. 
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The  court  granted  a  nonsuit  aa  to  ibe  second  cause  of  ac- 
tion, and  after  the  eridence  was  all  in  directed  a  verdict  for 
the  defendant  Judgment  was  entered  in  favor  of  the  de- 
fendant diBmiseing  the  complaint,  from  vhich  this  appeal  was 
taken. 

The  evidence  tends  to  show  that  during  the  afternoon  of 
Sunday,  Novonber  7,  1909,  WiUiam  F.  Gbrreteon,  a  son  ot 
deceased,  called  defendant's  garage  by  telephone  and  ordered 
a  sercoi-passenger  anbHnobile  to  come  to  bis  home  on  Qarfield 
av^ue,  in  the  city  of  Milwaukee,  for  a  drive  about  the  city, 
carrying  himself,  members  of  his  family,  and  friends.  In 
response  to  the  call  one  of  def^dant's  seven-passenger  forty- 
five  horse  power  automobiles,  driven  by  defendant's  servant, 
L;  B.  Cook,  went  to  the  home  of  W.  F.  Qerretson  under  in- 
structions from  defendant's  foreman  to  drive  the  machine 
where  directed,  and  Mr.  and  Mrs.  W.  F.  Qerretson  and  Mr. 
and  Mrs.  James  Donovan  there  entered  ihe  car,  Mr.  Gerret- 
son  directing  tlie  ohauSeur  to  drive  to  1820  Grand  avenue, 
the  home  of  E.  W.  Gierretson,  another  son  of  deceased.  There 
deceased  and  her  granddaughter  entered  the  car  and  the  chauf- 
feur was  directed  to  drive  to  Uie  Gerretson  store,  107  WisoMi- 
sin  street,  tlience  to  several  places  on  Milwaukee  street,  and 
thence  to  a  point  on  Van  Bureu  street  between  Knapp  street 
and  Juneau  avenue.  The  day  was  misty  and  rainy  and  the 
sides,  top,  and  glass  wind-shield  of  the  automobile  were  up  to 
protect  the  occupants.  The  pavement  was  wet  and  slippeiy 
and  theie  were  tire  chains  in  the  car,  furnished  by  defendant 
to  meet  the  very  conditions  then  presented  by  wet  and  slip- 
pery pavements.  The  chauffeur  negligently  failed  to  put 
them  on  because  he  "did  not  want  to  get  his  hands  and  clothes 
soiled."  After  leaving  the  Peacock  home  on  Van  Suren 
street  on  the  return  trip  to  the  home  of  R.  W.  Gerretson  on 
Grand  avenue,  the  chauffeur  selected  his  own  route  and  drove 
north  on  Van  Buren  street  to  Knapp  street,  west  on  Knapp 
street  to  Milwaukee  street,  and  south  on  Milwaukee  street  in 
a  straight  line  five  blodcs  to  its  intersection  with  Mason  street. 
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Going  south  on  Milwaukee  street  the  automobile  was  driven 
at  a  speed  of  ei^teen  to  twenty  miles  an  hour  in  violation  oi 
the  ordinance  of  the  city  limiting  the  speed  to  twelve  milee 
per  hour.  WHen  the  street  car,  running  west  on  Mason  street, 
came  into  view,  the  speed  with  which  the  automobile  was 
driven  made  a  collision  between  it  and  the  car  inevitable,  and 
to  minimize  its  effect  the  chaufFeur  turned  sharply  the  comer 
at  Mason  and  Milwaukee  streets,  going  west.  The  street  car 
and  automobile  reached  the  west  line  of  Milwaukee  street  at 
the  same  time,  and  the  speed  of  the  automobile  being  so  great, 
its  rear  wheels  skidded  on  the  pavement  and  the  rear  end  of 
the  automobile  collided  with  the  street  car  at  its  forward  tmc^ 
just  behind  the  front  platform.  Hie  force  of  tlie  impact  was 
so  great  as  to  throw  deceased  with  such  violence  against  ihe 
left  side  of  the  automobile  as  to  completely  fracture  five  riba 
and  severely  braise  her  hip  and  back.  The  automobile  was 
held  fast  to  the  street  car  for  a  few  minutee,  then  freed,  and 
ran  down  hill  on  the  north  side  of  Mason  street  about  sixty 
feet.  After  the  release  from  the  street  car  W.  F.  Gerretson 
and  James  Donovan  administered  to  the  two  injured  ladies, 
and  the  wrecked  machine  was  then  driven  by  the  chaa£eur  to 
the  garage,  about  a  block  from  the  place  of  t^e  accident,  and 
the  deceased  and  Mrs.  Donovan  were  lifted  into  another  auto- 
mobile and  driven  by  the  chauffeur.  Cook,  to  tlie  home  of 
W.  F.  Gerreteon,  into  which  they  were  carried.  From  this 
time  nntil  her  death  deceased  suffered  great  pain,  and  daring 
that  period  was  confined  almost  continuously  to  her  bed,  being 
moved  with  difficulty  and  never  without  assistance.  From 
tlie  injuries  sustained  and  the  pain  and  suffering  undergone, 
deatii  raisued  December  16,  190&. 

It  furtlier  appears  that  during  the  entire  period  of  hiring. 
Cook,  as  driver  of  the  automobile,  was  acting  wholly  within 
the  scope  of  his  «nployment  and  in  compliance  with  the  di- 
rections of  the  defendant. 

Pavl  D.  Dv/rant,  for  the  appellant. 
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For  the  respondent  there  waa  a  brief  hy  Linet,  Bpooner,  EU 
lis  &  QvarUs,  and  oral  ai^tunent  bj  F.  C.  Ellis. 

Ke&wih,  J.  There  is  ample  evidence  to  entitle  tlie  joty 
to  find  that  the  ohaaffenr  so  n^Ugently  operated  the  car  as  to 
cause  the  injury  in  question.  But  it  is  insisted  by  respondent 
that  the  directed  verdict  for  defendant  and  judgment  dismiss- 
ing the  complaint  should  be  upheld  for  the  following  reasons: 
(1)  that  the  chauffeur  was  the  sarvant  of  W.  F.  Glerretson, 
the  hirer  of  the  car;  (2)  that  even  though  the  chauffeur  was 
the  agent  of  defendant,  still  no  negligence  was  shown,  because 
the  n^ligenee  of  the  chauffeur  was  not  cha^;eable  to  defend- 
ant; and  (3)  that  the  contract  between  6erret«on  and  defend- 
ant was  void  because  made  on  Sunday,  thw^ore  no  recovery 
could  be  had  upon  it. 

1.  There  is  no  evidence  in  the  case  tending  to  show  that  the 
chauffeur  was  the  servant  of  deceased  or  of  W.  F.  (Jerretson. 
The  defendant  furnished  the  car  with  the  chauffeur  to  operate 
it,  and  the  chauffeur  had  chazge  and  management  of  the  car. 
The  deceased  or  W.  F.  Qerretson  exercised  no  control  as  to 
the  operation  and  management  of  it.  The  chauffeur,  there- 
fore, was  the  servant  of  the  defendant  Skepard  v,  Jacobs, 
204  Mass.  110,  90  'S.  E.  &92;  Little  v.  BacJeett.  116  IT.  S. 
366,  6  Sup.  CtL  391 ;  Morris  v.  Trudo,  83  Vt  44,  V4  AtL  887 ; 
Hiroux  V.  Barnn,  137  Wis.  197,  118  N.  W.  633;  Frerher  v. 
Nicholson,  41  Colo.  12,  92  Pac  224;  Murray  v.  Dwight,  161 
in.  T.  301,  55  K.  E.  901;  Quarman  v.  Burnett.  6  M.  &  W. 
499. 

2.  The  respondent,  in  support  of  the  judgment  below,  stren- 
uously insists  that  the  plaintiff  cannot  recover  because  the 
ri^t  to  recover  must  be  traced  through  a  Sunday  contract, 
and  relies  mainly  upon  SenUttel  Co.  v.  A.  D.  Meiaelbach  M. 
W.  Go.  144  Wis.  224,  128  N.  W.  861.  In  that  case  the  ac- 
tion was  brought  to  recover  upon  quantum  meruit  for  services 
performed  <mi  Sunday,  and  it  was  held  that  no  recovery  could 
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be  had  because  of  our  statute  sec.  4595,  State.  (1898),  wMoh 
prohibits  labor,  bufiiuess,  or  work,  except  only  works  of  neces- 
sity or  charity,  on  Sunday.  It  will  be  seen  that  in  that  case 
the  contract  upon  which  the  suit  was  baaed  was  in  direct  vio- 
lation of  the  statute,  bung  for  Sunday  publications,  and  came 
clearly  witbin  the  terms  of  the  statute  as  "labor,  buBtnesa,  or 
work"  and  not  woi^  of  neceasi^  or  charity.  The  ri^t  of  ao 
ti<Hi  in  the  instant  case  is  not  based  ap<m  the  contract  of  hiring 
between  W.  F.  Qerretsoa  and  the  respondent,  even  if  it  should 
be  held  that  such  contract  was  in  violation  of  the  Sunday  law, 
a  point  we  do  not  decide.  It  has  be«L  held  under  statutee 
quite  similar  to  ours  that  it  is  not  ill^al  to  walk,  drir^  or  ex- 
ercise on  Sunday.  Barker  v.  Worce^er,  139  Mass.  74,  29 
N.  E.  474;  SulKvan  v.  Maine  Cent.  B.  Go.  82  Ma  196,  19 
Atl.  169.  Nor  to  carry  home  a  visitor.  Buck  v.  Biddeford, 
82  Me.  433,  19  Atl.  912.  See,  also,  Crosnum  v.  Lynn,  121 
Mass.  SOI. 

But  whether  the  contract  of  hiring  was  void  or  not  is  not 
material  here,  since  the  plaintiff's  ri^t  of  recovery  is  based 
upon  the  tort  of  the  defendant's  servant  while  acting  within 
the  scope  of  his  duty  in  operating  the  car.  Many  cases  are 
cited  by  both  parties  from  foreign  jurisdictions,  but  the  ques- 
tion has  been  settled  by  this  court  in  favor  of  the  appellant. 
OabbeH  v.  Hackett,  135  Wis.  86,  115  N.  W.  345 ;  Sviion  v. 
Wmiwaiosa,  29  Wis.  21 ;  McArthvr  v.  Oreen  Bay  &  U.  C.  Co. 
34  Wis.  139,  150;  KnowUon  v.  Milwaukee  City  B.  Co.  59 
Wis.  278,  18  N.  W.  17. 

It  is  argued,  however,  by  respondent  that  if  the  contract  of 
hiring  were  void  no  duty  rested  upon  the  defendant,  and  that 
the  case  should  be  distinguished  from  those  of  common  car^ 
riera,  where  the  law  imposes  a  duty  independent  of  contract 
We  think  the  contention  is  not  only  against  the  decisions  of 
this  court  but  against  the  great  wei^t  of  authority  elsewhere. 

The  duty  of  a  common  carrier,  while  in  some  degree  im- 
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posed  by  law,  is  a  du^  growing  out  of  contract,  and  this  court 
hold  in  Oabbert  v,  Hackett,  gupra,  that  whether  the  contract 
was  valid  or  invalid  was  immaterial,  because  it  had  no  causal 
relation  with  the  injuiy.  In  the  case  at  bar  the  defendant 
undertook  for  hire  to  carry  the  deceased  and  others,  and  in 
the  performance  of  that  duty,  through  negligence,  caused  the 
injury  to  deceased.  The  contract  of  hiring  had  no  causal  re- 
lation with  ^  injury.  The  cause  of  actioa  is  based  upon 
the  tort  or  n^ligence  of  the  defendant.  In  MeArthur  v. 
Green  Bay  &  M.  C.  Co.,  mpra,  the  court  said : 

"The  same  state  of  facts  which  would  entitle  the  plaintiff 
to  recover,  had  the  injury  happened  on  any  day  other  than 
Sunday,  will  entitle  him  to  recover  in  this  action  notwithstand- 
ing the  injury  was  received  on  Sunday,  and  when  he  was  un- 
lawfully navigating  the  canal  with  his  tx>ats." 

See,  also,  Bvcher  v.  Cheshire  R.  Co.  125  TJ.  S.  566,  8  Sup. 
Ct  974;  Kansas  City  v.  Orr,  62  Kan.  61, 61  Pac  397;  Orossv. 
MiUer.  93  Iowa,  72,  61  K  W.  385,  26  L.  R.  A.  606;  PUlor 
delphia,  W.  &  B.  B.  Co.  v.  Philadelphia  i&S.deO.  8.  T.  Co. 
64  U.  S.  (23  How.)  209. 

3.  The  evidence  being  sufficient  to  warrant  the  jury  in  find- 
ing that  the  agent  or  servant  of  the  defendant  was  acting 
within  the  scope  of  his  duty  and  that  he  was  guilty  of  a  want 
of  ordinary  care  which  caused  the  injury,  his  n^ligence  was 
the  negligence  of  the  defendant.  This  doctrine  is  well  settled 
by  the  decisions  of  this  court.  Schaefer  v.  Osterbrijik,  67 
Wis.  495,  30  N.  W.  922;  Bryan  v.  Adler,  97  Wis.  124,  127, 
72  N.  W.  368 ;  Bogahn  v.  Moore  Mfg.  &  F.  Co.  79  Wis.  673, 
575,  48  N.  W.  6Q9;  Bergman,  v.  Hendrickson,  106  Wis.  434, 
82  N.  W.  304;  Cobb  v.  Simon.  119  Wis.  597,  97  N.  W.  276 ; 
Johnston  v.  C.  St.  P.,  M.  £  O.  B.  Go.  130  Wis.  492,  110 
N.  W.  424;  Sirouxv.  Baum,  137  Wis.  197,  118  N.  W.  583; 
Steffen  v.  McNav^hion,  142  Wis.  49,  124  N.  W.  1016;  Dor 
ley  V.  C.  &  N.  W.  B.  Co.  145  Wis.  249, 129  K  ,W.  1062. 
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The  principlee  of  the  foregoing  cases  appl^  to  the  instant 
case.  In  Bogahn  v.  Moore  Mfg.  £  F.  Co.,  supra,  this  court 
said: 

"There  has  been  much  discussion  in  the  courts  as  to  how 
far  the  master  is  liable  for  the  torts  of  his  servant,  and  many 
nice  distinctions  have  been  made;  bnt  it  is  generally  agreed 
that  for  the  n^ligent  or  wrongful  acts  of  the  servant  in  the 
line  of  his  dat^,  for  which  the  master  would  be  liable  if  the 
act  were  done  by  himself,  the  master  is  responsible." 

The  doctrine  is  peculiarly  applicable  to  the  operation  of 
an  automobila  In  Shepard  v.  Jacobs,  204  Mass.  110,  90 
TS.  E.  392,  where  the  court  had  under  consideration  the  ques- 
tion, it  is  said: 

"The  management  of  an  automobile  properly  can  be  trusted 
only  to  a  skilled  expert  The  law  will  not  permit  such  a 
vehicle  to  be  run  in  tiie  streets  except  by  a  licensed  chaufFeur 
of  approved  competence.  The  danger  of  great  loss  of  prop- 
erty by  the  owner  as  well  as  of  injury  to  the  chauffeur,  his 
servant,  is  such  as  to  make  it  of  the  highest  importance  that 
care  shoold  be  exercised  in  his  interest  and  tiiat  the  control 
and  management  of  the  machine  should  not  be  given  up  to  the 
hirer." 

See,  also,  Johmon  v.  Coey,  237  IlL  88,  86  N.  E.  678 ;  Trout 
V.  Watkins  L.  &  V.  Co.  148  Mo.  App.  620,  130  S.  W.  136; 
BouiUdge  v.  BamblerA.  Co.  (Tex.  Oiv.  App.)  9S  S.  W.  749; 
Morris  v.  Trudo,  83  Vt  44,  74  AtL  887 ;  Frerker  v.  Nichol- 
son, 41  Colo.  12,  92  Pac  224. 

It  follows  that  the  judgment  of  the  court  below  must  be  le- 
vened. 

By  the  Court. — ^The  judgment  is  reversed,  and  the  cause 
remanded  for  a.  new  trial. 
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Lbmee,  Administratriz,  Baspoadent,  vb.  Milwaitsee  Eleo-  . 

TBio  Eau-wat  &  LiQHT  CoMPAHy,  AppellaiLt. 

April  tS—May  U,  1912. 

Appeal:  narmJea*  emrt:  FrejuMce  mutt  appears  Spectal  verdict: 
BvSlciencv:  Omitted  matten:  Fom  of  guettioni:  negligence: 
Street  roilwav*:  Injury  to  traveler  on  Mghuav:  Proximate 
cauae:  Itutrwstiong  to  fury. 

1.  A  Judgment  must  be  BSrmed  on  appeal  hhIam  botb  error  and 
prejudice  to  tbe  appellant  are  made  to  appear. 

8.  Where  several  grounds  of  negligence  are  alleged  in  tbe  complaint, 
such  of  them  as  are  not  supported  hj  evidence  or  are  not  rele- 
vant under  the  evidence  as  tbe  facta  Anally  appear  therein  mar 
properly  be  dropped  oat  of  tbe  case  and  omitted  from  the  spe- 
cial verdict 

3.  A  special  verdict  spedflcally  found  defendant  Diligent  upon  two 

grounds  alleged  In  th«  complaint.  A  similar  finding  upon  a 
third  ground  was  made  In  answer  to  a  auestion  which,  In  the 
absence  of  proper  Instructions,  was  too  general,  but  no  more 
i^iproprlate  question  was  suggested  b?  defendant.  There  was 
also  a  general  finding  that  defendant  was  guilty  of  a  want  of 
ordlnarr  care  which  was  the  proximate  cause  of  the  accident. 
Beld,  that  the  last  finding  refers  by  fair  Implication  to  the  two 
items  of  negligence  speclflcally  and  properly  found,  and,  no 
prejudice  to  defendant  being  shown,  a  Judgment  tor  plaintiff 
should  not  be  reversed  because  of  such  Informalities  in  the 
Terdlct 

4.  In  an  action  tor  death  caused  by  a  colllaion  between  an  electric 

car  and  a  buggy,  a  question  In  the  special  verdict,  "Was  there 
a  proper  and  sufflcient  headlight  In  use  on  such  car  at  the  time 
of  the  accidentT"  was  faulty.  In  the  absence  of  Instructions  as 
to  tiie  legal  test  of  a  proper  and  sufflcient  headlight,  since  the 
Jury  might  set  iv  a  standard  of  its  own  in  that  particular. 
e.  Two  questions  In  such  special  verdict,  (1)  "Was  the  gong  or  bell 
on  the  car  which  collided  with  the  buggy  sounded  within  a  rea- 
sonable time  before  the  accidentr'  and  (2)  "Was  the  car  at  and 
Jost  prior  to  the  accident  run  at  an  unusually  rapid  and  dan- 
gerous rate  of  qieedT"  though  imperfect,  were  fairly  within  the 
discretion  vested  in  the  circalt  court  with  reference  to  the  form 
of  questions  to  be  submitted. 
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6.  An  InBtmctlon,  In  such  caae,  that  negUgetice  ii  the  proximate 

cause  of  an  Injnry  only  when  that  Injury  !■  the  natural  and 
probable  result  of  such  negligence  and  when  In  the  light  of  at- 
tending clrcumatances  the  tnJuTT  ought  to  have  been  foreseen 
by  a  person  of  ordinary  care  and  prudence,  is  m^proved. 

7.  An  instruction  not  Incorrect  In  law,  though  not  applicable  to  any 

question  submitted  to  the  Jury,  Is  not  ground  for  reversal  nn- 
less  It  appears  that  the  Jury  was  misled  or  the  appellant  preju- 
diced thereby. 


Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county:  F.  C.  £scuw£el£S,  Circuit  Judge.    Affirmed. 

The  action  is  ior  injuries  to  Alfred  Densow  while  traveling 
along  the  highway  in  the  mimner  described,  hj  collisiui  of  an 
electric  railway  car  of  defendant  with  the  vehicle  in  which  Den- 
sow was  seated.  The  charges  of  negligence  are:  (a)  anunusu- 
allydangeronsTeteof  speed  of  the  car;  (b)  failing  to  ring  any 
gong  or  bell  or  give  warning;  (c)  failing  to  drop  the  fender 
of  the  car;  (d)  failing  and  n^ecting  to  reverse  the  brakes 
of  the  car;  (e)  failing  and  neglecting  to  promptly  stop  the 
car ;  (f )  failing  to  provide  a  proper  and  sufficient  headlight 
on  the  car. 

The  special  verdict  was  as  follows : 

"(1)  Was  plaintifiTs  intestate,  Alfred  Densow,  Hlled  July 
4, 1908,  by  a  collision  with  one  of  the  defendant's  street  cars  ? 
A.   (by  the  court).  Yes. 

"(2)  Was  the  gong  or  bell  on  the  car  which  collided  with 
the  bu^y  sounded  within  a  reasonable  time  before  the  acci- 
dent}   A.  No. 

"(3)  Was  there  a  proper  and  sufficient  headli^t  in  use  on 
such  car  at  the  time  of  the  accident !    A.  No. 

"(4)  Was  the  car  at  and  just  prior  to  die  accident  run  at 
an  unusually  rapid  and  dangerous  rate  of  speed  i    A.  Yes. 

"(5)  Was  defendant  guilty  of  a  want  of  ordinary  care 
whidi  was  the  proximate  cause  of  the  accident  i     A.  Yes. 

"(6)  Was  Guy  Brown,  the  driver  of  the  buggy,  guilty  of 
any  want  of  ordinary  care  which  prmimately  contributed  to 
the  injuiy  1    A.  No. 
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"(6^)  Ought  the  pUintiff's  decedent,  Alfred  Deosow,  in 
the  exercise  of  ordinary  care  to  have  discovered  the  approach 
of  the  car  in  time  to  have  avoided  the  collision,  if  he  had  made 
diligent  use  of  his  senses  oi  sight  and  hearing?     A.  No. 

"  ( 7  )  If  the  court  should  be  of  the  opinion  that  the  plaintiff 
should  recover,  at  vhat  sum  do  you  assess  her  damages! 
A.  $3,250." 

For  Uie  appellant  then  was  a  brief  by  Tan  Dyke,  Roae- 
crantz,  Shaw  &  Yon  Dyke,  and  oral  argument  by  Jamet  D. 
Shaw. 

For  the  respondent  there  was  a  brief  by  Nohl  &  Nohl  and 
Houghton,  Neelen  <fe  Houghton,  and  oral  argument  by  F.  W. 
Houghton. 

TiuLiH,  J.  Sy  queationfl  2,  8,  and  4  of  the  verdict  three 
of  the  six  grounds  of  negligence  in  the  complaint  are  estab- 
lished. The  other  grounds  are  not  found  and  were  dropped 
out  of  Uie  case,  apparently  because  not  supported  by  evidence 
or  relevant  under  the  evidence  as  the  facts  finally  appeared 
therein.  This  is  the  usual  and  proper  practice.  The  third 
question  is  faulty,  especially  because  the  court  failed  to  spe- 
cify by  instructions  what  are  the  legal  testa  of  a  proper  and 
sufficient  headlight.  This  left  the  case  exposed  on  this  point 
to  the  danger  of  a  jury  setting  up  a  standard  of  its  own  in  this 
particolar.  But  it  is  not  faulty  in  that  the  fact  covered  is 
irrelevant  or  nonactionable.  The  fifth  question  is  very  com- 
prehensive and  sweeping,  but  verdicts  in  this  form  have  been 
approved  (Haiwas  v.  American  O.  Co.  141  Wis.  127,  128 
IS.  W.  789)  or  the  error  held  nonprejudicial  {Twentieth  Cen- 
tury Co.  V.  QuUhng,  136  Wis.  481,  486,  117  K.  W.  1007). 
The  appellant  criticiBes  this  question  on  the  ground  that  the 
jury  may  have  found  the  defendant  guilty  of  a  want  of  ordi- 
nary care  which  was  the  proximate  cause  of  the  accident  in 
some  particular  not  covered  hj  the  complaint  or  even  not  ao- 
tionable.  This  appears  to  raise  the  question  whether  we  must 
presume  error  or  regularity.    We  have  a  situation  where  at 
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least  two  grounds  of  ne^igence  averred  iu  the  oompkint  axe 
epecificallf  found,  one  additional  ground  submitted  in  too 
general  words,  then  a  sweeping  question  covering  the  defend- 
ant's negligence  and  prozimate  cause  without  specifying  of 
what  such  negligence  consisted.  The  defendant  requested  the 
submission  of  four  questions,  three  of  whidi  related  to  con- 
tributory nc^gence  of  the  plaintiff  and  one  related  to  the 
negligence  of  both  plaintiff  and  defendant  and  was  as  follows : 
"Did  the  motorman  sound  his  gong  before  the  collision  in 
time  to  have  enabled  the  plaintiff,  in  the  exercise  of  ordinary 
care,  to  have  left  the  track  and  thus  avoided  the  collision }" 
The  situation  presented  is  not  that  presented  in  Sladky  v. 
Marinette  L.  Go.  107  Wis.  250,  83  N.  W.  614.  There  by  the 
first  question  of  the  spedal  verdict  the  court  submitted  to  the 
jury  a  non-issuable  fact  not  charged  in  the  pleadings  as  a 
ground  of  negligence,  and  by  instructions  made  this  cover  al- 
most everything  that  could  have  been  covered  by  a  general  ver- 
dict. Neither  is  the  situation  analogous  to  that  in  Lee  v.  C, 
8t.  P.,  M.  <&  0.  R.  Co.  101  Wis.  352,  77  N.  W.  714.  In  the 
latter  case  the  defendant  requested  special  findings  upon  facts 
put  in  issue  by  the  pleadings,  and  the  court  refused  and  merely 
asked  the  jury  whether  the  defendant's  servants  in  charge 
were  guilty  of  a  want  of  ordinary  care  in  backing  the  train  at 
the  time  of  plaintiff's  injury.  The  ease  last  cited  andthecase 
of  Bigelow  v.  Danielson,  102  Wis.  470,  78  N.  W.  6fl9,  are  ex- 
plained and  distinguished  in  Baxter  v.  C.  de  N,  W.  R.  Co. 
104  Wis.  307,  80  N.  W.  644.  Ther«  the  defendant  proposed 
four  questions  which  were  rejected,  and  all  covered  by  one 
more  general  question  submitted.  In  the  instant  case  three 
charges  of  n^ligence  contained  in  the  complaint  were  dropped 
out  by  failure  of  proof,  three  were  retained  and  specifically 
found  on,  one,  however,  by  a  question  defective  in  form.  A 
situation  arising  upon  special  verdict  similar  in  sixne  respects 
to  that  in  the  instant  case  is  disclosed  in  ihe  report  of  Halwag 
V.  American  G.  Co.  141  Wis.  127,  123  N.  W.  789. 
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Where  four  separate  grounds  or  sets  of  ne^igenca  are  found 
and  four  other  separate  answers  declare  that  eadi  is  a  proii- 
inat«  came  of  the  injury,  if  either  of  the  first  four  is  sup- 
ported hj  evidence  it  is  not  material  whether  the  others  be  or 
not  Szewczyk  v.  E.  W.  Ellis  L.  Co.  146  Wis.  452, 131 N.  W. 
917.  Examples  of  special  verdicts  upheld  where  several  acts 
of  negligenoe  were  found  and  each  found  to  be  a  proximate 
cause  of  plaintiff's  injury:  Fonder  v.  Oeneral  C.  Co.  146  Wis. 
1,  130  N.  W.  884;  DriscoU  v.  AUia-Chalmers  Go.  144  Wis. 
451,  129  N.  W.  401.  Under  the  statute  of  this  state  which 
requires  the  affirmance  of  judgments  by  this  court  except 
where  both  error  and  prejudice  to  the  appellant  are  made  to 
appear,  we  cannot  disturb  the  judgment  on  account  of  such 
informalities  in  the  special  verdict.  While  the  third  ques- 
tion of  the  special  verdict  is  disapproved  as  to  form,  especially 
when  unaccompanied  with  proper  instructions,  no  more  ap- 
propriate question  was  su^;ested  by  appellant  in  its  stead,  and 
the  facts  found  by  that  qaestion  may  be  dropped  out  of  con- 
sideration and  the  question  treated  as  if  the  jury  had  an- 
swered it  in  the  affirmative,  and  still  there  is  sufficient  in  the 
verdict  to  support  this  judgment  For  the  second  and  fourth 
questions  itemized  certain  grounds  of  negligence,  and  the  gen- 
eral finding  of  n^ligence  which  was  the  proximate  cause  of 
plaintiffs  injury  in  the  fifth  question  must  be  held  to  refer 
by  fair  implication  to  the  items  of  ne^igence  found  by  the 
seccoid  and  fourth  questions.  Any  other  disposition  of  this 
case  would  be  the  result  of  a  presumption  of  prejudicial  error 
in  which  we  cannot  indulge.  The  form  of  the  second  and 
fourth  questions  submitted  is  criticised.  They  cannot  be  con- 
sidered models,  but  th^  are  fairly  within  the  discretion  vested 
in  the  circuit  jndge  with  reference  to  form  of  questions  sub- 
mitted. On  the  whole  we  must  decline  to  reverse  on  account 
of  all^d  errors  in  the  form  of  the  special  verdict  under  the 
circumstances  here  appearing. 

The  trial  court  in  its  instructions  defined  ordinary  care  and 
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proxiiimte  cause,  stating,  among  other  things,  that  negligence 
is  the  pranmate  cause  of  an  injiu;  only  when  that  injury  is 
the  natural  and  probable  result  of  such  n^^ligence  and  when 
in  the  light  of  attending  circumstauces  the  injuiy  ought  to 
have  been  foreseen  by  a  person  of  ordinary  care  and  prudeno& 
Such  instructions  have  been  approved  by  this  court.  The 
jury  was  further  instructed  that  it  was  the  du^  of  the  defend- 
ant to  operate  its  street  railway  in  such  manner  as  not  to  ob- 
struct or  prevait  the  oommon  public  travel  of  the  hi^way  and 
to  provide  its  cars  with  suitable  fenders  or  pilots  bo  arranged 
and  constructed  as  to  protect  the  lives,  limbs,  and  bodies  of 
all  persons  that  may  be  npcai  the  highway  against  injury  by 
striking  or  running  over  them.  This  appears  to  be  a  sort  of 
a  paraphrase  of  the  statute  law  on  the  subject.  It  was  not 
applicable  to  any  question  arising  upon  the  evidence  or  sab- 
mitted  to  the  jury.  It  is  not  incorrect  in  law,  and  if  it  can  be 
made  ground  for  reversal  it  must  be  because  the  jury  was 
thereby  misled.  It  was  stated  by  the  trial  court  as  a  sort  of 
introduction  or  prelude  to  a  statement  of  the  du^  of  those 
traveling  in  other  vehicles  upon  the  highway.  It  should  not 
have  been  given  in  this  case,  considering  the  issues  aulouitted 
by  the  special  verdict  But  we  are  not  satisfied  that  t^  jury 
was  misled  or  that  the  appellant  was  prejudioed  thereby,  con- 
sequently it  affords  no  ground  for  reversal 

We  have  oonsidered  the  instructions  requested  by  the  op- 
pellant.  We  consider  that  all  matters  correctly  oovered  hy 
these  requests  were  also  sufficiently  covered  by  the  instructions 
given,  at  least  to  such  extent  that  we  cannot  say  that  any  prej- 
udicial error  resulted  from  the  refusal  Under  present  stat- 
utes and  rules  we  cannot  find  in  the  record  sufficient  cause  for 
reversal. 

By  the  Court. — Judgment  affiimed. 
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XirsiAJTA  BoAit  Maohittb  Cohpaht,  Respondent,  tb.  Town 
or  Lake,  Appellant. 

April  SS—Mav  14,  1911. 

Ta%mtt:  Powert  of  town  Hoard:  Pvrchtue  of  road  machtnerv:  Town 
ord«r$:  TolidKy:  BHpvlaUtM:  Foreign  corvorations:  Taliditv  Of 
contractt:  Interttate  commerce. 

1.  In  ut  action  upon  a  town  order  for  (200  ^ven  In  part  payment 

for  a  road  roller  and  two  road  machines,  a  stipulation  br  the 
partlM  recltlns,  among  otber  things,  that  defendant  had  ten- 
dered 1160  in  payment  of  tbe  order,  which  tender  wae  refused, 
and  that  "detoidant  has  been  at  all  times  and  Is  now  ready  to 
pay  for  the  road  machine  and  the  road  roller  dellrered  to  dis- 
trict No.  26"  (representing  |150  of  the  order),  was  an  admis- 
sion of  erery  fact  essential  to  a  valid  canse  of  action,  and  the 
town  cannot  successfully  claim  that  the  order  was  not  a  legal 
obligation  against  It  to  the  extent  stated. 

2.  A  contract  between  the  town  board  of  an  organized  town  of  this 

state  and  a  foreign  corporation  which  has  not  complied  wltb 
the  provisions  of  sec.  ITTOb,  Stats.  (Supp.  1806),  for  the  pur- 
chase of  a  rock  crusher  previously  shipped  into  the  state  and 
delivered  to  the  consignee,  who  was  the  town  chairman,  did  not 
involve  any  transaction  of  Interstate  commerce  and  it  void. 

8.  In  such  case,  a  town  order  Issued  to  the  foreign  corporation  in 
part  payment  of  the  purchase  price  Is  also  void. 

4.  A  town  board  has  no  power,  without  express  statutory  authority, 
to  purchase  expensive  machinery,  such  as  a  rock  crusher,  to  be 
paid  for  by  tax  levies  after  their  terms  of  offlce  expire. 

6.  Subd.  2,  sec.  1223,  Stats.  (Supp.  1906:  laws  of  1899,  ch.  S3,  sec. 
1),  which  autborlzes  town  boards  "to  purchase  machinery.  Im- 
plements, stone,"  etc.,  "on  snch  terms  as  may  seem  proper," 
does  not  confsr  unlimited  power  to  purchase  at  their  discretion, 
but,  when  read  In  connection  with  other  statutes,  means  merely 
that  they  may  so  purchase  when  the  electors  have  made  pro- 
vision to  meet  tbe  expenditure  and  have  In  fact  or  In  efFect  au- 
thorised It 

Appeal  from  a  judgment  of  the  cironit  court  for  Milwaa- 
kee  county:  F.  C.  Eschwsileb,  Circuit  Judge.     Modified 
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This  action  is  brought  on.  four  tonvn  orders.  The  first  caufie 
of  action  inrolved  an  order  for  $200.  The  court  pennitted 
a  recovery  on  this  order  to  the  amount  of  $150  and  interest. 
The  appellant  contends  that  a  recovery  of  only  $50  and  inter- 
est should  have  been  allowed  on  Hiis  cause  of  action.  The  or- 
der was  drawn  for  three  alleged  items  of  indebtedness:  (1)  a 
partial  payment  of  $100  on  account  of  a  road  roller  purchased 
by  the  chairman  of  the  town  from  the  plaintiff;  (2)  a  partial 
p^ment  of  $50  on  a  road  machine  purchased  for  road  district 
number  26  of  the  defendant  town ;  end  (8)  a  partial  payment 
of  a  like  amount  on  tiie  allied  purchase  of  a  like  machine  for 
road  district  number  6  of  the  town.  No  ctnnplaint  is  made 
as  to  the  decision  of  the  circuit  court  in  reference  to  the  last 
two  items.  The  appellant  contends  that  the  first  it^n  of  $100 
should  have  been  disallowed  for  reasons  hereinafter  stated. 
The  roller  was  purchased  pursuant  to  a  petition  made  under 
sec  1223a,  Stats.  (Supp.  1906:  Laws  of  1899,  ch.  83,  sec  2). 
No  question  is  raised  as  to  the  sufficiency  of  the  petition. 
Various  defenses  to  this  portion  of  the  order  are  set  up  in 
the  answer,  but  the  points  relied  tm  to  defeat  recovery  are: 
(1)  the  contract  of  purchase  was  signed  by  the  chairman  of 
the  town  instead  of  by  the  town  board;  (2)  the  roller  was 
ordered  shipped  to  Wisconsin  before  the  c(mtract  of  purchase 
was  made,  and  no  recovery  can  be  had  thereon  because  of  non- 
compliance with  sec.  1770&,  Stats.  (Supp.  1906)  ;  and  (3)  the 
contract  being  for  the  purchase  of  the  machine  on  credit  for 
a  period  of  time  extending  beyond  the  term  of  the  supervisors 
then  in  office,  it  was  void.  No  question  is  raised  in  roferencd 
to  the  right  of  the  plaintiff  to  obtain  a  partial  recovery  on  the 
order.  Under  the  contract  of  purchase  it  was  agreed  that  the 
roller  should  be  paid  for  in  five  equal  annual  instalments  with 
interest.  The  order  in  suit  was  drawn  to  include  the  first  pay- 
ment of  $100. 

The  second  cause  of  action  was  based  on  a  town  order  for 
$400  given  in  part  payment  for  a  rock  o'usher  purchased  1^ 
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the  town  board  of  the  defendant  town  on  September  23, 1907, 
for  $1,600,  to  be  paid  in  four  annual  instalment  of  $400 
each,  the  fiist  to  become  due  and  payable  Hait^  1, 1909.  The 
acti<»L  was  brought  on  tlie  order  which  first  f^  due.  There 
-was  no  pretense  that  this  machine  was  bou^t  b;  virtne  of 
cb.  83,  Laws  of  1899,  or  that  anj  petition  had  been  made  to 
tlie  chairman  requesting  any  such  purchase.  It  forUier  ap- 
peared that  no  action  had  been  talcen  by  tlie  electors  authoriz- 
ing the  purchase  or  levying  any  tax  to  pay  for  the  same,  and 
it  also  appeared  that  the  hi^way  taxes  of  the  town  were  pay- 
able in  labor.  There  was  some  testimony  tending  to  show 
ihat  the  town  officers  used  the  stone  crusher  two  or  three  days 
in  the  fall  of  1907.  A  new  town  board  was  elected  the  follow- 
ing spring,  and  the  defendant  attempted  to  show  that  there- 
after the  machine  was  not  used,  but  the  court  esclnded  the 
testimony.  Judgment  was  awarded  for  plaintiff  on  this  order. 
Defendant  appeals.  The  decision  of  the  court  on  the  orders 
inTolved  in  the  third  and  fourth  causes  of  action  is  not  cc«n- 
plained  of. 

For  the  appellant  there  was  a  brief  by  Oijen  &  Otjen,  and 
oral  argument  by  H.  3.  Oijen. 

For  the  respondent  there  was  a  brief  by  Friedrich,  TeaU  & 
Bachbarth,  and  oral  argument  by  F,  W.  TeaU. 

Babnxs,  J.  The  contention  of  the  appellant  in  reference 
to  the  allowance  of  $100  on  account  of  the  road  roller  may  be 
sninmarily  disposed  of.  Most  of  the  facts  in  the  case  were 
stipulated.  The  stipulation  recited,  among  other  things,  that 
the  defendant  tendered  $150  in  payment  of  the  order  set  out 
in  the  first  cause  of  action,  which  tender  was  refused,  and  that 
"the  def^dant  has  been  at  all  times  and  is  now  ready  to  pay 
for  the  road  machine  and  the  road  roller  delivered  to  district 
Ko.  26."  The  stipulation  further  provided  that  it  should  not 
"prevent  either  party  from  introducing  evidence  at  the  trial 
of  thia  action  which  is  not  inconsistent  herewith."    During 
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the  progress  of  the  trial  ooe  of  the  defendant's  attorneys  eaid : 
"As  I  tmderBtand  it,  the  stipulation  governs  00  to  the  facte 
stated  in  the  stipalatiiHL"  To  which  statement  one  of  plaint- 
iff's attorneys  said  "Yes." 

We  have  here  a  solnnn  deliberate  admission  that  Uie  de- 
fendant was  indebted  to  plaintiff  in  the  sum  of  $100  on  ao> 
oount  of  the  purchase  of  the  roller,  and  that  it  was  ready  and 
Trilling  to  pay  the  same  -whraieTer  plaintiff  was  willing  to  ac- 
cept it.  The  only  issue  reserred  for  trial  upon  the  first  oaose 
of  action  related  to  Uie  earn  of  $50  included  in  t^e  order  on 
account  of  the  purchase  of  a  road  machine  for  road  district 
No.  6.  On  this  issue  the  appellant  prevailed.  Eacts  mi^t 
exist  which  would  authorize  the  purchase  of  the  roller.  It  is 
true  that  there  is  no  recital  of  these  specific  facts  in  the  stipn- 
lation,  but  when  the  defendant  admitted  that  it  was  indebted 
in  the  sum  of  $100  on  account  of  the  road  roller  and  that  plaint- 
iff was  entitled  to  judgment  therefor,  it  necessarily  admitted 
the  existence  of  every  fact  essential  to  the  establishment  of  a 
valid  existing  cause  of  action.  We  think  it  is  clear  that  the 
defendant  should  not  now  be  allowed  to  Buoceesfully  claim  that 
so  mudi  of  the  order  as  was  ^ven  in  part  payment  for  the 
roller  was  not  a  legal  obligation  against  it.  Puffer  v.  Welch, 
144  Wis.  506, 129  N.  W.  525. 

The  remaining  question  in  the  case  relates  to  the  validi^ 
of  the  order  for  $400  given  in  partial  payment  for  the  stone 
crusher,  and  on  whidi  the  second  cause  of  actitm  was  based. 
The  plaintiff's  Chicago  agent  ordered  this  machine  to  be 
shipped  to  Paul  Welbes,  chairman  of  the  defendant  town,  on 
July  30,  1907.  This  order  was  made  pursuant  to  directions 
received  prior  thereto  from  the  defendant's  Milwaukee  agent, 
and  while  it  doea  not  very  definitely  appear  what  authority  the 
agent  acted  on,  it  may  be  fairly  assomed  that  the  town  chair- 
man made  some  arrangement  for  the  purchase  of  the  machine. 
The  machine  was  shipped  to  Milwaukee  and  was  unloaded 
from  the  car  in  which  it  was  shipped  at  about  9  o'clock  cm  the 
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morning  of  September  23d  and  was  taken  to  a  point  on  Becher 
street  in  the  citj,  where  it  wae  used  in  crushing  rock  for  use  on 
one  of  the  streets  in  Milwaukee,  for  the  improvement  of  which 
Welbes  and  one  Crilly  had  a  contract.  On  tiie  evening  of 
September  23d  the  members  of  the  town  board  and  the  agent 
of  the  plaintiff  met  in  a  saloon  in  the  defendant  town  and 
made  the  contract  referred  to  in  the  statement  of  facts.  This 
was  the  first  action  taken  bj  the  town  board  in  reference  to 
buying  the  stone  crusher.  None  of  the  members  of  the  board 
except  Welbes  knew  that  the  machine  was  then  in  Milwaukee, 
or  that  Welbes  and  Crilly  intended  to  use  the  same,  or  that 
Welbes  had  assumed  the  authority  to  order  it.  The  machine 
was  kept  in  Milwaukee  imtil  November  2l8t  following.  The 
extent  to  which  the  town  used  the  machine  is  referred  to  in 
the  statement  of  facts.  It  is  admitted  that  the  plaintiff  is  a 
foreign  corporation  and  that  it  never  complied  with  the  pro- 
visions of  sec.  niOb,  Stats.  (Supp.  1906),  which  among  other 
things  provides : 

"Every  contract  made  by  or  on  behalf  of  any  such  foreign 
corporation,  affecting  the  personal  liability  thereof  or  relating 
to  property  within  this  state,  before  it  shall  have  complied 
wilii  the  provisions  of  this  section,  shall  be  wholly  void  on  its 
behalf  and  on  behalf  of  its  assigns,  but  shall  be  enforceable 
against  it  or  them." 

It  would  seem  to  be  too  plain  to  admit  of  ailment  that  no 
contract  for  tiie  purchase  of  this  machine  was  made  before  the 
evening  of  September  23d.  Certainly  the  chairman  had  no 
power  to  make  such  a  contract.  It  seems  just  as  obvious  that 
this  stone  crusher  was  property  within  this  state  when  the  con- 
tract for  the  purchase  was  made,  and  that  therefore  the  con- 
tract was  made  in  violation  of  the  statute,  unless  the  machine 
was  an  article  of  interstate  commerce  when  the  contract  was 
made.  We  have  said  that  sec  1770b  was  a  drastic  statute, 
but  nevertheless  one  which  the  legislature  had  power  to  enact, 
and  it  is  the  duty  of  the  court  to  enforce  it  as  to  all  contracts 
Vol.  149—36 
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which  run  coimter  to  its  provisions.  Ashland  L.  Co.  v.  De- 
troit 8.  Co.  114  Wis.  66,  89  N.  W.  904;  Smna  r.  Kelsey  B. 
Co.  145  Wis.  276,  283,  129  N.  W.  1080. 

We  think  it  ia  clear  that  -when  tiiis  machine  was  taken  from 
the  care  and  custody  of  the  carrier  in  Milwaukee  and  was  re- 
ceived b;  the  consignee  and  removed  by  him  to  the  place  where 
he  intended  to  use  it,  it  ceased  to  be  an  object  of  interstate 
commerce.  Brown  v.  Maryland,  12  Wheat  419,  441 ;  Wel- 
ton  V.  Missouri.  91  U.  S.  275  j  EmeH  v.  Missouri,  156  U.  S. 
296,  15  Sup.  Ct  367 ;  Hynes  v.  Briggs.  41  Fed.  468 ;  Kehrer 
V.  StewaH,  197  U.  S.  60,  25  Sup.  Ct  403.  It  is  inferaitially 
decided  in  Oreeh-American  8.  Co.  v.  Bickardson  D.  Co.  124 
Wis.  469,  102  N.  W.  888,  that  where  property  is  sold  after  it 
has  reached  its  destination  and  has  been  delivered  to  the  etoi.- 
signee,  it  is  no  longer  a  subject  of  inteistata  commerce.  Hie 
plaintiff  had  delivered  the  machine  at  its  destination  and  had 
parted  with  the  possession  of  it,  and  the  consignee,  Mr.  Wel- 
bes,  had  taken  possession  thereof,  and  it  belonged  to  either 
Welbee  or  the  plaintiff  when  the  contract  of  purchase  was 
made.  This  contract  was  void  under  the  statute  cited,  and, 
being  void,  the  town  order  issued  in  part  payment  of  the  pui^ 
chase  price  was  also  void. 

For  another  reason  we  think  that  no  recovery  can  be  had  on 
this  order.  The  electors  never  authorized  Qie  purchase  of 
this  rock  crusher.  The  taxpayers  never  petitioned  diat  it  be 
purchased,  and  they  had  no  authority  to  do  so  under  the  stat- 
ute. Sec.  1223ffl,  State.  (Supp.  1906 :  Laws  o£  1899,  ch.  83, 
sec.  2).  No  levy  was  ever  made  to  provide  for  the  whole  or 
any  part  of  the  purchase  price.  That  a  town  board  has  no 
power  to  incur  an  expenditure  of  this  character  to  be  paid  by 
tax  levies  to  be  made  after  their  terms  of  office  expire,  unless 
authorized  to  do  so  by  statute,  was  held  in  Beyer  v.  Crandon, 
98  Wis.  306,  73  N.  W.  771,  and  is  elementary  law.  What- 
ever authority  the  board  had  is  referable  to  subd.  2  of  sec. 
1223,  Stata.  (Supp.  1906 :  Laws  o£,lS99,  ch.  83,  sec.  1),  which 
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authcrizes  town  boards  "to  purchsee  machinery,  implements, 
stone,  gravel  and  other  material  on  such  terms  as  may  seem 
proper."  We  do  not  think  that  liiis  very  general  language 
gives  the  board  a  carte  blanche  to  buy  what  it  pleases  and  agree 
to  pay  therefor  when  it  sees  fit  This  statute  must  be  read  in 
connecUon  with  other  statutoiy  provisions,  and  when  so  read 
it  means  that  such  power  may  be  exercised  when  the  electors 
have  made  provision  to  meet  the  expenditure  and  have  in  fact 
or  in  effect  authorized  it.  Sec.  823,  Stats.,  as  amended  by 
oh.  264,  Laws  of  1907,  provides  that  no  town  order  shall  be 
issued  until  the  tax  for  the  payment  of  such  order  shall  have 
been  voted  by  the  electors,  and  that  no  town  board  shall  au- 
thorize the  issue  of  any  order  in  a  sum  exceeding  the  amount 
which  the  town  is  authorized  to  appropriate  for  the  purpose 
for  which  the  order  is  issued.  The  law  further  provides  that 
each  order  drawn  shall  state  the  purpose  for  which  it  was 
drawn,  the  fund  against  which  it  is  drawn,  the  amount  appro- 
priated to  such  fund,  and  the  amount  remaining  therein  in 
excess  of  the  amount  of  the  orders  drawn  against  the  same. 
This  statute,  as  well  as  others  that  might  be  enumerated,  aims 
to  place  towns  on  substantially  a  cash  basis  and  to  prevent  the 
incurring  of  any  indebtedness  or  the  expenditure  of  any  money 
within  any  one  year  in  excess  of  the  amount  of  money  levied 
by  the  electors  for  such  purpose.  Provision  is  made  for  the 
making  of  certain  emergency  expenditures  by  the  board  and 
for  incurring  indebtedneas  extending  over  a  series  of  years  in 
certain  cases,  hut  the  rock  crusher  was  not  and  could  not  have 
been  purchased  under  any  of  these  provisions.  We  hold  that 
the  power  to  purchase  machinery  "on  such  terms  as  may  seem 
proper"  did  not  authorize  the  purchase  here  made. 

By  the  Court. — The  judgment  is  modified  by  striking  there- 
from the  sum  of  $497.37,  being  the  amount  of  said  $400  order 
with  interest  thereon  included  in  said  judgment,  and  as  so 
modified  the  judgment  is  affirmed.  The  appellant  is  allowed 
costs  in  this  court. 
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MuEixEB,  Appellant,  vs.  Rice  and  otliers,  Bespondeuts. 

April  iS—Mav  H,  I9U. 

Justices'  courtt:  Appeal:  When  taken:  Unlawful  detainer:  Undertak- 
ing to  itatt  execution:  Breach:  Failure  to  appeal:  Recitalg:  Et- 
toppel 

1.  Att  appeal  from  Justice's  court  Is  not  taken  until  botb.  a  notloa 

ot  appeal  and  an  affldavlt  of  good  fatth  are  presented  to  the 
justice  as  required  t>7  sec.  3754,  Stats.  (189S). 

2.  Wliere  the  defendant  In  an  action  of  unlawful  detainer  gKTe  no- 

tice of  appeal  from  a  Judgment  of  restitution  and  an  undertak- 
ing to  star  execution  under  sec.  336S,  Stats.  (1S98).  conditioned 
to  pay  the  cosia  of  the  appeal  and  the  rent  and  other  damages 
accruing  during  the  appeal,  hut  did  not  perfect  the  appeal  by 
flllng  aur  affidavit  of  good  faith,  such  conditions  of  the  under- 
taking never  ttecame  operative  and  hence  could  not  be  breached. 

3.  Althotigb  eucb  undertaking  recited  that  an  appeal  had  been  taken, 

and  upon  the  filing  thereof  a  writ  of  assistance,  which  had  been 
issued,  was  returned  unexecuted  and  defendant  remained  in 
poaaesBlon  of  the  premises  for  two  weeks  or  more  before  she 
was  put  out  on  a  second  writ,  those  who  executed  the  under- 
taking were  not  estopped  from  claiming  that  no  appeal  had  In 
tact  been  taken. 

Appeal  from  a  judgment  of  the  circuit  court  for  Milwaor 
kee  comity:  J.  C.  Lrowio,  Circuit  Judge.    Affirmed. 

Paul  D.  Dwrant,  for  the  appellant 

For  the  respondents  Bice  and  Fellows  there  was  a  brief  by 
Karmeberff,  Cochems  &  Wolfe,  and  oral  argument  by  H.  0. 
Wolfe. 

Eor  the  respondent  Hodden  there  was  a  brief  by  Olicksman, 
Gold  &  Gorrigan,  and  oral  argument  by  S.  L.  Oold, 

WiiTSLOw,  O.  X  The  plaintiff  having  obtained  judgment 
against  the  respondent  Alice  B.  Fellows  of  restitution  of  cer- 
tain premises  in  an  action  of  unlawful  detainer  before  a  jus- 
tice of  the  peace,  said  respondent  Fellows  gave  notice  of  ap- 
peal from  the  judgment,  and  also  gave  an  undertaking  to  stay 
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execution  under  sec.  3368,  State.  (1898).  This  undertaking 
was  si^ed  by  heneli  as  principal,  and  hj  the  respondents 
Biee  and  Sadden  as  sureties,  and  was  conditioned  that  tiie 
principal  Trould  "p&j  all  costs  of  each  appeal  which  ma;  be 
awarded  against  her  and  aUde  the  order  of  the  court  therein, 
and  pay  all  rent  and  oUier  damages  accruing  to  the  plaintiff 
during  the  pendency  of  such  appeal"  The  appeal  never  was 
perfected  by  the  filing  of  an  affidavit  of  good  faith,  as  required 
by  sees.  3368  and  3764,  State.  (1898).  Upon  the  filing  of 
the  undertaking  a  writ  of  assistance  which  had  been  issued 
was  returned  unexecuted,  and  the  respondent  Fellows  re- 
mained in  posse8ai(»i  of  Uie  premises  for  a  little  more  than 
two  weeks,  when  she  was  put  out  by  a  second  writ  of  restitu- 
tion, and  this  action  was  brought  upon  the  undertaking  \^  the 
plaintiff  to  recover  coete  and  damages  susbiined  by  her  by  rear 
son  of  the  defendant  having  remained  in  possession  of  the 


At  the  close  of  the  plaintiff's  evidence  a  verdict  for  the  de- 
fendante  was  directed  on  the  groimd  that  no  appeal  ever  was 
taken  in  the  unlawful  detainer  action.  This  direction  was 
unquestionably  correct.  The  appeal  is  not  taken  until  both 
the  notice  of  appeal  and  the  affidavit  of  good  faith  are  pre- 
sented to  the  justice;  Hence  no  appeal  was  ever  taken  in  the 
present  case.  Knappe  v.  Seykr,  87  Wis.  165,  58  N.  W.  248. 
The  undertaking  was  conditioned  to  pay  the  coste  of  ihe  ap- 
peal, and  the  rent  and  other  damages  accruing  "dtiring  the  ap- 
peal." The  conditions  of  the  undertaking,  by  their  express 
terms,  only  became  operative  in  case  an  appeal  was  taken,  con- 
sequendy  they  never  have  been  breached. 

It  is  argued  that  the  defendants  are  estopped  from  claiming 
that  no  appeal  has  in  fact  been  taken  because  the  undertaking 
recites  that  the  same  has  been  taken.  On  this  proposition  the 
cases  of  Clark  v.  Miles,  2  Pin.  432 ;  Love  v.  SockweU,  1  Wis. 
382 ;  BillingsUy  v.  Harris,  79  Wis.  103,  48  N.  W.  108 ;  Zechr 
man  V.  Hadk,  85  Wis.  656,  56  N.  W.  158 ;  y^ilhinson v.  United 
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SiaiesF.  &  O.  Co.  119  Wis.  226,  96  N.  W.  560;  and  Steven- 
son V.  Morgan,  6Y  Neb.  207,  93  N.  W.  180,  are  relied  on- 
The  principle  of  all  of  these  cases  is  that  -where  by  virtue  of 
the  giving  of  a  bond  or  undertaking  the  party  haa  secured  and 
enjoyed  the  delay  or  other  benefit  to  be  secured  only  by  the 
giving  of  a  valid  bond,  he  is  estopped  to  deny  the  reoitals  of 
the  bond  to  the  effect  that  the  appeal  wss  in  fact  taken,  or  the 
provisional  remedy  issued,  or  the  contingency  existed  which 
was  the  necessary  precedent  to  the  giving  of  the  bond. 

In  the  present  case  there  is  no  such  situation.  The  statute 
gave  the  plaintiff  ten  da^  within  which  to  take  the  appeal  and 
file  the  bond.  She  might  file  the  bond  the  £rgt  day  and  take 
the  appeal  the  last  day  of  the  ten  if  she  diose,  ot  she  mi^b 
file  the  bond  and  never  take  Uie  appeal,  as  she  did  in  this  case. 
In  either  case  die  was  acting  within  her  right.  When  the 
ten-day  period  had  expired  all  partiee  understood  that  there 
was  no  appeal  The  justice  made  no  return,  and  the  plaintiff 
caused  a  writ  of  restitution  to  be  at  once  issued.  The  advan- 
tage or  delay  which  would  have  resulted  from  a  valid  appeal 
was  never  secured,  hence  there  is  no  room  for  the  application 
of  the  doctrine  of  estoppel  laid  down  in  the  cases  cited. 
Whether  the  statute  does  not  fumiah  a  means  of  sharp  prac- 
tioe  by  which  a  party  may  give  a  bond  and  then,  never  take  an 
appeal,  and  thus  secure  a  ten-day  delay  which  he  oo^t  not  to 
have,  and  for  which  he  gives  no  security,  is  a  question  ad- 
dressed rather  to  the  legislature  than  to  the  court. 

By  the  Court, — Judgment  afiirmed. 
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Statb  ex  BEL.  ScHcxTz  T8.  Hai^bt,  Circuit  Jadgs, 

Afrit  Bi~Mar  H,  191%. 

Appeal:  InaMIitv  to  fvmUh  tmdertaking:  Certificate  of  trial  fttage: 
Review:  Buprene  court:  Bitperintending  control  of  inferior 
courts:  UandamuB. 

1.  Sec.  S052in,  StatB.   Ctawi  ot  1909,  ch.  429),  proTldlns  that  an 

undertaking  for  coat«  on  appeal  "aball  not  be  Teqnlred  If  the 
Judge  .  .  .  Btiall  certify  .  .  ,  tbat  the  pailr  .  .  .  le  nn&ble  to 
tUTDlsh  such  bond  or  undertaking,"  learea  to  the  circuit  Judge 
the  determlnatloii  of  a  question  of  tact;  and  where  the  evidence 
la  conflicting  or  the  Inferences  of  fact  therefrom  doubtful  his 
conclusions  will,  on  appeal,  be  treated  with  the  same  respect  ae 
flndlnga  of  fact  in  the  trial  of  cases. 

2.  The  trial  Judge,  In  auch  case,  la  not  required  to  make  the  cer- 

tificate merely  upon  the  affldarlts  of  the  applicant,  but  may  take 
into  conalderatlon  the  man's  character,  the  extent  ot  his  ac- 
quaintance, and  hlB  probable  ability  to  secure  bondamen. 

3.  In  order  to  Justify  the  exercise  ot  the  superintending  control  of 

the  supreme  court,  the  duty  ot  the  Inferior  court  must  be  plain, 
Its  refusal  to  proceed  In  the  performance  ot  that  duty  clear,  tbe 
results  of  such  refusal  prejudicial,  the  remedy  by  appeal  or  writ 
ot  error  utterly  Inadeouate,  and  the  application  to  the  supreme 
court  for  relief  prompt. 

4.  Where  an  application  for  a  certificate  that  a  party  Is  unable  to 

furnish  an  tmdertaking  for  coats,  aa  provided  In  aec.  30G2ffi 
(Laws  ot  1909,  ch.  429),  was  made  upon  afBdavIts  to  the  tfect 
that  he  earned  from  |T60  to  fSOO  a  year,  that  his  entire  Income 
was  consumed  In  the  support  of  hla  family,  that  he  had  prac- 
tically no  property  and  no  accumulated  earnings,  that  he  was 
unable  to  furnish  any  undertaking  for  costs  to  the  amount  ol 
|260,  and  that  he  had  no  friend  or  reiatlve  who  could  or  would 
act  as  surety  for  him,  and  there  were  counter  affldavits,  the 
duty  of  the  trial  Judge  waa  not  so  plain  as  matter  ot  law  aa  to 
Justify  Issuing  a  writ  of  mondoffltM  compelling  him  to  Issue 
such  certificate. 

Mandamcs.  The  alternative  writ  wae  issued  out  of  this 
court  on  April  3,  and  on  llie  return  thereto  the  cause  was  ar- 
gued on  April  23,  1912. 
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H.  B.  Walmdey,  for  the  relator. 

For  the  respondent  there  was  a  brief  by  Doe  &  BdUhorn, 
and  oral  ai^tunent  by  J.  B.  Doe, 

Feb  CuBiAif.  Mandamus  out  of  Uiis  court  to  compel  the 
defendant,  ae  circuit  judge  of  Milwaukee  county,  to  certify 
that  the  relator  ia  unable  to  fumish  an  undertaking  upon  ap- 
peal from  a  judgment  of  the  circuit  court  for  eaid  county.  It 
appears  by  tiie  petition  and  the  return  to  the  alternative  writ 
that  the  relator  brought  action  in  said  court  against  several 
defendants  and  that  a  verdict  for  defendants  was  directed  and 
judgment  of  dismissal  entered  thereim  December  14,  1911. 
Thereafter  the  relator  made  three  applicationB  to  the  circuit 
court  based  upon  affidavits  for  a  certificate,  under  sec.  S052m, 
State.  (Laws  of  1809,  ch.  429),  to  the  effect  that  he  was  un- 
able to  furnish  an  undertaking  for  costs  in  order  that  he  might 
appeal  without  bond  or  undertaking  under  the  provisions  of 
said  section.  The  applications  were  opposed  by  counter  af- 
fidavits. 

It  appeared  in  subetance  from  the  various  afSdavits  that  the 
plaintiff  was  steadily  employed  by  the  Pfister  &  Vogel  Leather 
Company  and  earned  about  $15  a  week  at  the  time  the  appli- 
cations were  made,  which  at  the  present  time  has  been  in- 
creased to  the  sum  of  $18  a  week;  that  he  has  a  wife  and  four 
children  under  eleven  years  of  age,  owns  personal  properly  in 
the  shape  of  household  furniture  not  exceeding  $150  in  value, 
has  no  accumulated  earnings,  and  pays  $9  per  month  rent  for 
a  house.  He  states  in  his  affidavit  that  it  takes  all  of  his  earn- 
ings to  support  his  family  and  that  he  has  no  friend  or  rela- 
tive who  can  and  will  sign  the  undertaking  as  surety  for  him. 
An  affidavit  by  an  insurance  agent  of  Milwaukee  was  to  the 
effect  that  no  surety  company  would  furnish  the  bond  to  a  per- 
son circumstanced  as  relator  was,  unless  the  sum  ol  $250  in 
cash  were  deposited  in  ^addition  to  the  fee. 

The  circuit  judge  declined  to  make  the  certificate  because. 
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as  lie  states  in  hia  return,  he  was  not  convinced  that  the  relator 
was  "unable  to  furnish  an  undertaking  for  coats  upon  the  ap- 
peal." 

The  statute  above  referred  to  provides  that  the  undertaking 
for  costs  upon  an  appeal  "shall  not  be  required  if  the  judge 
.  .  .  shall  certify  .  .  .  that  the  party  ...  is  unable  to  for^ 
nish  such  bond  or  undertaking." 

This  evidently  leaves  to  the  circuit  judge  the  deteimination 
of  a  question  of  fact  Had  it  been  the  purpose  of  the  legisla- 
ture to  provide  that  every  person  whose  entire  weekly  earnings 
were  used  up  in  the  support  of  his  family  might  appeal  with- 
out undertaking,  it  would  have  been  easy  as  well  as  natural 
to  provide  for  the  filing  of  an  affidavit  to  that  effect  which 
should  operate  ipso  facto  in  place  of  an  undertaking.  The 
legislature,  however,  did  not  choose  so  to  do ;  they  provided 
that  the  trial  judge  mu^t  oertify  to  the  inability.  Of  course 
the  certificate  must  be  baaed  on  evidence,  and  where  the  evi- 
dence is  conflicting  or  the  inferences  of  fact  therefrom  are 
doubtful  this  court  obviously  must  treat  his  conclusions  with 
the  same  respect  that  it  treats  findings  of  fact  in  t^e  trial  of 
cases. 

It  certainly  cannot  be  said  as  matter  of  law  that  every  man 
who  is  earning  from  $750  to  $900  a  year  at  a  steady  employ- 
ment who  swears  that  his  entire  income  is  consumed  in  the 
support  of  his  family  is  unable  to  furnish  any  imdertaking  for 
costs  to  the  amount  of  $250.  If  such  a  man  is  industrious 
and  has  shown  himself  worthy  of  confidence  he  would  ordi- 
narily have  little  difficulty  in  procuring  sureties  upon  an  un- 
dertaking of  that  amount.  The  circuit  judge  heard  the  main 
case  tried  and  doubtless  had  better  opportunities  to  judge  of 
the  character  of  Uie  man,  the  extent  of  bU  acquaintance,  and 
his  probable  ability  to  secure  bondsmen  if  he  made  the  neces- 
sary effort,  than  we  can  possibly  have.  We  think  the  judge 
was  entitled  to  take  such  information  into  consideration  and 
was  not  required  to  make  the  certificate  simply  because  the  re- 
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lator  made  oatli  Ui&t  all  his  e&miiigs  were  required  for  the 
support  of  his  f amilj  and  that  he  could  not  secure  sureties. 

This  is  an  application  for  the  exer^se  of  the  power  of  su- 
perintending controL  In  order  to  justify  the  exercise  of  that 
extraordinary  jurisdiction  the  duty  of  the  lower  court  muBt 
be  plain,  its  refusal  to  proceed  in  the  performance  of  that  duty 
clear,  the  results  of  such  refusal  prejudicial,  the  remedy  by 
appeal  or  writ  of  error  utterly  inadequate,  and  the  application 
for  relief  by  mandamus  prompt  State  ex  rel.  Fowih  Nai. 
Bank  v.  Johnson,  103  Wis.  591,  79  N.  W.  1081.  In  the  pres- 
ent case  it  cannot  be  said  that  the  duty  of  the  trial  judge  to 
grant  the  certificate  was  in  any  respect  plain. 

By  the  Ciruri. — The  alternative  writ  of  mandamus  ifl 
quashed  and  the  proceedings  dismissed  without  costs. 


Yahikz,  Respcttident,  vs.  Chicago  &  Noethwtstebh  Eau,- 

WAT  CoupAiTT,  Appellant. 

Afril  H—Uav  H,  191%. 

Matter  and  $ervant:  Injury  from  detective  machinerv:  Evidence: 
Credibility:  Quettioai  for  jury:  Negligence:  Liability:  Reaaon- 
aile  anticipation  of  injury:  Contributory  negligence:  A»aump- 
tion  of  risk:  Inttrvctiont  to  jury:  Bpecial  verdict;  Order  of 
proof:  Appeal:  Harmless  errors, 

1.  In  ao  action  for  personal  Injuries,  plalntllTB  testlmonf  that  as 
he  was  stooping  near  the  fly-wheel  of  an  engine  to  fill  a  grease 
box  th€  governor  belt  broke  and  flew  up,  striking  him  on  the 
aide  of  the  head,  rendering  him  unconscious,  and  causing  him 
to  fall  and  sustain  the  Injuries  complained  ol,  was  not  ren- 
dered wholly  Incredible  by  hla  general  statement,  soon  after  the 
accident,  that  he  did  not  know  how  he  got  hurt  and  that  he 
guessed  the  fly-wheel  must  have  caught  him,  nor  by  proof  that 
the  belt  was  traveling  not  more  than  370  feet  per  minute,  that 
plaintiff  was  found  lying  upon  the  floor  on  one  side  of  the 
engine  and  the  belt  on  the  other,  that  the  belt  had  so  deterl- 
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orated  BE  to  haye  little  elasticity  or  tensile  strength,  and  that 
plalntllTs  Injuries  were  of  such  a  character  u  to  Indicate  that 
they  were  Inflicted  by  the  working  parts  o(  the  englns.  The 
aucotloa  whether  plaintiff  was  so  struck  and  felled  by  the  belt 
was  therefore  one  for  the  Jury. 

2.  To  render  a  person  liable  for  the  conseaaences  of  a  negligent  act 

It  Is  not  necessary  that  such  consequences  should  have  been 
speclflcally  contemplated  by  him;  it  Is  sufficient  that  they  are 
within  the  Held  of  reasonable  anticipation. 

3.  in  the  clrcnmstancee  stated,  the  question  whether  or  not  an  In- 

jury was  reasonably  to  be  anticipated  from  the  defective  condi- 
tion of  the  belt  was  for  the  Jury;  as  were  also  the  questions  of 
plalntUTs  assumption  of  the  risk  and  contributory  negligence. 

4.  Where  an  Instruction  given  In  connection  with  a  question  of  the 

special  rerdict  relating  to  contributory  nesllgence  submits  as 
an  element  thereof  the  Inquiry  whether  plaintiff  knew  and  ap- 
preciated the  danger,  the  question  of  assumption  of  the  risk 
must  be  held  to  have  been  resolved  by  the  Jury  In  accordance 
with  their  aaawer  to  the  question  concerning  contributory  neg- 
ligence, and  the  refusal  to  submit  a  separate  question  as  to  as- 
sumption of  risk  was  not  a  prejudicial  error. 
G.  The  reception  of  evidence  In  rebuttal  which  should  properly  hare 
been  a  part  of  the  plalntlCB  case  in  chief  Is  not  ground  for  re- 
yersal  where  defendant  was  not  prejudiced  thereby. 
Uasskall,  J.,  dissents. 

Appeal  from  a  judgment  of  the  circuit  csourt  for  Milwau- 
kee count; :  F.  C.  Esohwetleb,  Circuit  Judge.    Affirmed. 

This  is  an  action  to  rocover  damages  for  personal  injuries 
received  bj  the  plaintiff  ivhile  employed  hj  the  defendant  as 
firanan  at  the  roundhouse,  machine,  blacksmith,  and  repair 
diopa  of  the  defendant  in  Milwaukee.  It  was  plaintiff's  duty 
to  oU  or  grease  and  to  start  and  stop  an  engine  to  supply  power 
in  the  various  buildings.  The  complaint  all^;es  negligence 
on  the  part  of  the  defendant  in  not  furnishing  the  plaintiff  a 
safe  place  to  work,  in  not  warning  him  of  the  dangers  of  his 
employment  about  the  engin^  in  furnishing  an  engine  which 
was  defective,  and  particularly  in  furnishing  a  defective,  de- 
cayed, and  womout  belt,  whidi  v/aa  used  to  run  the  governor 
on  the  engine  and  which  ran  on  a  pulley  on  a  shaft  with  the 
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flj-wheel  and  on  a  pulley  attached  to  a  abaft  oouneeted  with 
the  governor.  The  anawer  denied  these  uegligencee  and  al- 
leged that  the  plaiotiS  was  n^ligent  and  assumed  the  hazards 
and  dangers  that  caused  his  injuries. 

The  plaintiff  testified  that  on  the  momiiig  of  January  3, 
1910,  he  came  from  the  boiler  into  the  room  where  tlie  engine 
stood,  lifted  a  bar  in  the  fence  guarding  the  en^e,  the  shaft- 
ing, and  the  attached  eccentric,  drive  pulleys,  fly-wheel,  and 
belts,  and  bent  down  to  lift  the  cover  from  a  greaae  cup  be- 
tween the  pulley  on  which  the  large  belt  ran  which  trans- 
mitted power  to  the  main  shaft,  and  the  pulley  on  which  the 
belt  ran  which  was  connected  with  the  governor ;  that  the  belt 
operating  the  governor  broke,  whipped  up,  and  struck  him  on 
tiie  ri^t  side  of  the  head  with  such  force  as  to  render  him  un- 
conscious; and  that  he  fell  down  and  received  the  injuries 
complained  of. 

The  theory  of  the  defense  was  that  the  plaintiff  was  caught 
in  the  pulleys  or  moving  parts  of  the  engine  and  thus  injured. 

There  was  medical  evidence  that  the  plaintiff  had  an  injury 
on  the  right  side  of  the  head ;  that  an  operation  was  performed 
upon  him  because  of  it ;  that  the  right  shoulder  was  severely 
bruised ;  that  the  elbow  and  wrist  of  the  ri^t  arm  were  in- 
jured; that  several  ribs  were  broken;  and  that  he  had  nerve 
and  brain  troubles  as  a  result. 

There  was  evidence  that  the  belt  which  plaintiff  claims 
struck  him  traveled  between  360  and  370  feet  per  minute,  and 
that  if  the  belt  were  to  break  while  going  at  that  rate  it  would 
not  fly  up,  but  would  simply  drop  to  the  floor.  There  was 
evidence  also  that  the  belt  was  found  lying  on  one  side  of  the 
engine  and  that  the  plaintiff  was  found  lying  on  the  otJier  side, 
where  he  could  not  have  been  reached  by  the  belt  There  was 
evidence  on  these  questions,  in  behalf  of  the  plaintiff,  to  the 
effect  that  the  engine  had  pounded  frequently;  that  such 
pounding  came  from  the  drive  shaft  and  might  have  resulted 
in  a  jerking  upon  tie  belt  whi(di  would  tend  to  cause  it  to  break 
suddenly  and  cause  it  to  fly  violently  up  and  out  from  the 
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point  of  breakage;  and  there  was  evidence  that  one  end  of  the 
belt  lay  near  the  plaintiff's  head  when  he  was  discovered. 

There  was  no  positive  evidence  as  to  how  the  injuries  suf- 
fered bj  the  plaintiff,  other  than  the  one  upon  the  head,  were 
received,  for  there  were  no  eye-witnesaea  of  the  accident.  The 
circumstances  all  corroborate  the  inference  that  they  were  in- 
flicted by  tiie  moving  or  revolving  parts  of  tiie  engine,  either 
by  the  plaintiff  having  been  caught  and  drawn  against  the 
moving  parts  of  the  machine  or  by  his  falling  upon  them. 

The  jury  returned  the  following  verdict: 

"(1)  Was  Uie  plaintiff  injured  on  January  3,  1910,  while 
in  defendant's  employ  and  at  defendant's  roundhouse  ? 
A,  (by  the  court).    Yes. 

"(2)  Was  the  plaintiff  struck  on  the  head  by  a  part  of  the 
governor  belt  attached  to  the  stationary  engine  in  defendant's 
roundhouse?     A.  Yes. 

"(3)  Did  the  defendant  negligently  fail  to  provide  a  safe, 
proper,  and  suitable  governor  belt  for  said  stationary  engine  J 
A.  Yea. 

"(4)  If  you  answer  the  second  and  third  questions  each 
'Yes,'  then  answer  this  question :  Was  such  failure  of  the  de- 
fendant to  provide  a  proper,  safe,  and  suitable  governor  belt 
for  said  stationary  engine  tie  proximate  cause  of  plaintiff's 
injuries?    A.  Yes. 

"(5)  Was  the  plaintiff  guilty  of  any  want  of  ordinary  care 
whidi  proximately  contributed  to  his  injuries?     A.  'No. 

"(6)  If  the  court  should  be  of  the  opinion  that  plaintiff 
should  recover,  at  what  sum  do  you  assess  his  damages? 
A.  »3,500." 

This  is  an  appeal  from  a  judgment  on  the  verdict. 

For  the  appellant  there  was  a  brief  by  William  0.  Wheeler, 
attorney,  and  Edward  M,  Smart,  of  counsel,  and  oral  ail- 
ment by  Mr.  Smart, 

For  the  respondent  there  was  a  brief  by  Glicksman,  Qold  £ 
Corrigan,  and  oral  argument  by  W.  L.  Gold, 

SiEBECKEB,  J.  It  is  contended  that  the  evidence  is  without 
dispute  in  support  of  the  ultimate  fact  that  the  plaintiff's  in- 
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juries  resulted  inxa  having  bis  arm  coagbt  in  the  drive  wheel 
and  drive  belt ;  that  this  caused  him  to  be  Uirown  onto  the  mov- 
ing parta  of  the  engine  connected  witii  the  driving  shaft ;  and 
that  be  struck  these  parts  in  a  way  that  caused  the  injuriee 
complained  of.  This  claim  entirely  ignores  the  plaintifFs 
evidence.  He  testified  that  be  approached  the  machinery  at 
the  drive  wheel  of  the  engine  by  lifUng  the  guard ;  that  be 
to<^  a  position  near  the  machinery  in  order  to  take  off  the 
cover  of  a  grease  box  to  fill  it  with  grease;  and  that,  while  in 
a  stooping  posture  and  about  to  take  hold  of  the  cover  of  the 
grease  box  located  between  the  drive  wheel  and  the  pulley  caiv 
rying  the  governor  belt,  the  belt  broke  and  struck  him  on  ihe 
head,  causing  him  to  fall  and  receive  his  injuries.  He  had 
no  further  recollection  of  what  took  place  and  did  not  know 
in  what  manner  the  various  injuries  be  theu  received  were  in- 
flicted. 

1.  It  is  argued  that  his  statement  that  the  governor  belt 
thus  caused  him  these  injuries  is  rendered  wholly  incredible 
by  the  following  facts :  When  first  he  waa  asked,  after  the  in- 
jury, bow  he  got  hurt,  he  stat«d  he  did  not  know  and  that  he 
guessed  the  fiy-wheel  caught  him;  the  position  in  which  the 
body  was  found ;  the  nature  of  his  injuries ;  the  facts  and  cir^ 
cumstances  showing  that  the  governor  belt  could  not  have 
struck  him  as  be  testified.  As  to  the  wei^t  of  this  alleged 
former  stat^nent,  it  is  manifest  that  the  plaintiff  did  not  un- 
dertake thereby  to  give  in  a  detailed  manner  what  occurred  at 
the  time,  but  he  merely  stated  generally,  in  reply  to  questions 
put  to  him  a  few  days  after  the  injury,  that  he  guessed  the  fly- 
wheel cau^t  him.  It  is  apparent  from  the  context  of  the 
statement  that  the  plaintiff  was  not  attempting  to  give  a  de- 
tailed account  of  what  occurred  and  what  caused  him  to  be 
injured.  It  is  quite  probable  that  wh^i  he  fell  as  he  testified, 
this  caused  him  to  come  into  contact  with  the  drive  belt  or  the 
fly-wheel,  and  he  stated  his  conclusion  during  this  interview. 
Nor, does  the  position  of  his  body  on  the  floor  after  the  in- 
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juries,  or  the  natnre  of  his  injoriee,  neceesarilj  refute  hia 
statement  that  he  -was  struck  hj  the  broken  belt  in  the  manu^ 
he  testifies.  The  jury  may  well  have  found  that,  after  being 
stnimed  by  the  blow  of  the  belt,  he  fell  upon  the  moving  parts 
of  the  machinery  before  him  and  that  he  was  struck  thereby, 
and  that  this  produced  the  different  injuries  he  sustained  and 
caused  him  to  fall  onto  the  floor  into  the  position  in  which  he 
was  found.  The  nature  of  his  injuries  and  the  position  of  his 
body  on  the  floor  could  well  be  produced  by  coming  in  contact 
with  the  moving  wheels  and  the  pitman  after  he  was  stunned 
by  a  blow  and  caused  to  fall  onto  these  moving  parts  of  the 
machinery.  The  evidence  on  these  points  clearly  raised  an 
issue  of  fact  for  determination  by  the  jury  and  the  court  prop- 
erly submitted  it  to  them  for  a  decision. 

2.  It  is  further  contended  that  it  is  a  physical  impossibility 
that  a  belt  of  Qk  size  of  this  governor  belt,  running  at  the 
rate  of  speed  it  did  and  under  the  tension  to  which  it  was  sub- 
jected, could,  when  it  broke,  whip  over  and  fly  with  sufficient 
force  toward  the  plaintiff  to  strike  him  as  he  testified  it  did. 
That  the  belt  broke  is  not  disputed.  It  is,  however,  averred 
that  it  appears  that  the  materia]  of  the  belt  had  so-deteriorated 
from  excessive  absorption  of  machine  oil  that  it  had  little  if 
any  elasticity  or  tensile  strength  and  required  but  little  force 
to  break  it,  and  hence,  under  well  known  physical  laws,  the 
broken  end  could  not  have  whipped  over  or  flown  toward  the 
plaintiff  and  hare  imparted  a  blow  on  his  .head  sufficiently 
heavy  to  cause  him  to  be  stunned  and  to  falL  Counsel's  ar- 
gtunent  on  this  point  assumes  these  conditions  as  matter  of 
common  knowledge  in  the  lig^t  of  the  facts  and  circumstances 
shown  by  the  evidence.  There  are,  however,  insurmountable 
obstacles  to  such  an  assumption.  The  plaintiff's  evidence  is 
positively  and  clearly  to  the  effect  that  the  end  of  the  belt 
whipped  up  and  flew  toward  him  and  that  it  struck  him  with 
such  force  that  it  stunned  and  felled  him.  Furthermore,  the 
inference  from  the  evidence  of  some  of  the  witnesses  who  had 
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expert  knowledge  on  the  subject  corroborates  the  plaintiff's 
evidence  and  is  to  the  effect  lihat  such  a  result  was  probable 
under  the  conditions  here  presented.  Another  claim  is  that 
the  belt  could  not  have  so  struck  the  plaintiff  because  tlie  evi- 
dence shows  that  it  dropped  into  the  space  between  the  pulley 
on  the  shaft  on  which  it  ran  and  the  pulley  near  the  governor. 
True,  some  of  .Uie  witnesses  so  locate  the  belt  after  the  acci- 
dent, but  this  is  controverted  by  the  plaintiff  and  by  inferences 
from  facts  stated  by  others.  Nor  does  it  conclusively  follow 
from  such  location  of  it  that  it  did  not  whip  or  fly  up  and  strike 
the  plaintiff  as  he  claims.  These  varying  facts  and  justifiable 
inferences  required  that  this  question  be  submitted  to  the  jury, 
3.  It  is  strenuously  asserted  that  the  facts  wholly  fail  to 
show  that  the  defendant  could  reasonably  have  contemplated 
that  any  injury  would  probably  bo  caused  to  some  person  by 
this  defective  belt.  If  the  facts  and  circumstances  are  such 
that  the  consequences  attributable  to  the  u^ligence  charged 
are  within  the  field  of  reasonable  anticipation,  then  the  party 
guilty  thereof  is  liable,  though  they  may  not  have  been  specif' 
ically  contemplated  by  him.  Moray  v.  Lake  Superior  T.  & 
T.  Co.  125  Wis.  148,  103  N.  W.  271,  and  cases  there  cited. 
The  argument  upon  this  point  rests  largely  on  the  contention 
advanced  by  the  appellant  to  support  the  claims  respecting  the 
facts  involved  in  the  foregoing  question,  to  the  effect  that  it 
was  wholly  improbable  that  a  break  in  this  belt,  in  the  li^t 
of  the  conditions  and  the  uses  and  functions  to  which  it  was 
applied,  would  cause  an  injury  to  any  person.  Viewing  tlie 
situation  as  we  have  indicated,  the  question  arises :  Are  the 
injuries  found  by  the  verdict  as  resulting  from  the  defend- 
ant's ne^igence  of  such  an  imusual  and  extraordinary  char- 
acter as  to  place  them  outside  of  the  ordinary  experiences  of 
life  and  hence  not  to  be  anticipated  by  a  person  of  ordinary 
intelligence  and  prudence !  It  does  not  so  impress  us.  The 
fact  that  a  defective  belt  may,  when  in  operation,  break  and 
impart  a  dangerous  blow  to  an  operative  near  it,  is  not  such  an 
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estraordinaiy  event  aa  to  remove  it  beyond  the  field  of  fore- 
seeable dangers.  The  circumstancea  and  oonditioDB  here  pre- 
sented are  not  so  expKcit  and  clear  in  this  regard  as  to  remove 
the  inference  reasonably  flowing  therefrom  and  to  take  the  in- 
quiry out  of  the  field  and  function  of  the  jury.  We  are  of 
the  opinion  that  the  question  of  whether  or  not  an  injury  was 
reasonably  to  be  anticipated  from  such  negligence  was  a  jury 
question  and  that  it  was  properly  submitted  to  them. 

4.  It  is  also  contended  that  if  the  belt  is  to  be  considered  a 
defective  one  and  that  its  breaking  was  the  proximate  cause  of 
the  plaintiff's  injuries,  then,  under  the  facts  and  circumstances 
shown,  tbe  pJaintifF  assumed  the  risk  and  was  guilty  of  con- 
tributory negligence  in  attempting  to  put  grease  into  the  cnpa 
while  the  machine  was  in  operation.  This  claim  is  predicated 
on  the  grounds  that  the  plaintiff  was  an  experienced  operator 
of  this  machine^  had  full  opportunity  to  know  the  conditi(m  of 
the  belt  and  the  dangers  incident  to  its  breaking,  and  that  he 
had  no  occasion  to  put  grease  in  the  cup  during  the  hours  the 
engine  and  drive  shaft  with  the  attachments  and  belts  were  in 
motion.  Thouji^  there  is  testimony  that  this  service  was  com- 
monly performed  before  starting  the  engine  in  the  morning 
and  during  the  noon  hour,  yet  it  is  a  matter  of  inference  as 
to  whether  or  not  it  was  necessary  and  proper  to  put  grease 
into  these  cups  during  the  hours  the  machinery  was  in  opera- 
tion. !ffor  can  it  be  said,  as  matter  of  law,  that  the  plaintiff 
knew  or  should  have  known  of  the  defective  condition  of  the 
belt.  Indeed,  the  evidence  of  witnesses  experienced  in  such 
matters  presents  serious  eonffiets  as  to  the  external  evidence 
of  its  defective  condition.  The  undisputed  inferences  from 
the  whole  evidence  on  these  questions  is  not  so  clear  that  we 
can  say  as  matter  of  law  that  the  plaintiff's  conduct,  per  86, 
establishes  that  he  was  negligent  or  that  he  assumed  the  risk. 

In  connection  with  the  fifth  question  the  court  instructed 
the  jury  to  the  effect  that  if  the  plaintiff  "ought,  in  the  ex- 
ercise of  ordinary  care,  to  have  known  and  appreciated  the 
Vol.  149  — Sa 
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danger  attendiug  his  employment  around  and  near  the  belt  in 
question,  he  would  be  held  to  have  understood  and  appreciated 
such  danger,  and  to  be  thereby  guilty  of  a  want  of  such  ordi- 
nary care  aa  is  meant  in  thi^  question."  This  required  the 
jury  to  determine  whether  or  not  the  plaintiff  was  negligent 
in  taking  the  position  he  did  to  put  grease  in  tiie  cup,  in  riew 
of  the  condition  of  the  governor  belt  as  embraced  in  the  de- 
fendant's requested  question  pertaining  to  the  ossomption  of 
risk,  and  hence  must  be  held  to  have  been  resolved  by  the  jury 
in  accordance  with  their  answer  to  the  question  concerning 
contributory  negligence.  Bucher  v.  Wis.  Cent.  B.  Co.  189 
Wis.  597, 120  N.  W.  618. 

We  find  no  reversible  error  in  the  admission  of  the  evidence 
of  the  witness  Qetiier.  He  showed  himself  to  be  suffidentiy 
informed  on  the  subject  to  qualify  as  an  expert.  The  fact 
that  his  evidence  was  received  pa  rebuttal  did  not  operate  to 
.the  defendant's  prejudice  and  does  not  warrant  the  conclusion 
^t  it  substantially  affected  the  defendant's  ri^tB. 

We  find  no  reversible  error  in  the  record. 

By  the  Court. — Judgment  afBrmed. 

'M"*B«nj>T.T.j  J.  (^dissenting).  The  case,  it  seesos,  is  gov- 
erned in  favor  of  appellant  by  well  established  rulee  of  law 
which  have  either  been  overlooked,  or,  for  the  time,  not  appre- 
ciated. It  is  a  criticism  <nk  the  administration  of  the  law  in 
this  field,  not  wholly  unwarranted,  that  it  goes  in  such  seem- 
ingly uncertain  and  irr^ular  lines  as  to  give  rise  to  an  im- 
pression  that  cases  turn  upon  elastic  rules  of  arbitration  rather 
than  definite  and  unbending  rules  of  law. 

No  one  saw  the  belt  strike  respondent  unless  he  did.  He 
became  insensible  the  instant  the  accident  occurred  and  did 
not  regain  consciousness  for  a  considerable  length  of  time. 
The  nature  of  his  injury  indicates  that  it  could  not  have  been 
caused,  direcUy,  by  a  blow  from  the  belt,  but  was  caused  by 
the  fall  and  movements  of  machinery  at  that  mom^it.     "He 
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said  the  belt  struck  bim,  but  all  circmustauoes  indicate  that  he 
could  not  have  known  whether  it  did  or  not  Moreover,  he 
stated  twent^-fouT  days  after'  the  accident  occurred,  when  be 
was  in  full  possession  of  his  facnltiee  and  under  conditions 
quite  as  favorable  for  remembering,  and  much  more  favorable 
for  telling  the  truth,  than  at  the  trial,  that  he  did  not  know 
how  he  got  hurt,  that  he  guessed  the  fly-\^eel  caught  him,  but 
did  not  know  how  it  occurred.  Furthermore,  the  belt  was  a 
small,  very  slow-mnning  affair,  doing  but  very  little  work,  and 
such  as  was  not  likely  to  do  otherwise  than  fall  upon  coming 
apart  No  witness,  called  as  an  expert,  pretended  Uiat  each  a 
belt  under  such  circumstances  as  existed,  would,  in  any  reason- 
able probability,  fly  outward  a  considerable  distance  from  the 
line  of  tension,  upon  coming  apart  or  even  fly  outward  at  alL 
The  natural  course  of  the  belt,  if  it  flew  at  all,  was  at  an  angle 
downward,  which  could  not  have  reached  plaintiff's  person 
above  the  hips.  The  location  of  the  broken  belt  and  respond- 
ent's person  after  the  accident  repels  the  idea  that  the  belt 
caused  the  fall.  In  such  circumstances,  how  can  it  be  said  the 
evidence  warranted  a  finding  to  a  reasonable  certain^  tiiat  the 
belt  did  llie  mischief }  Looking  at  the  matter  in  the  very  begt 
light  the  evidence  will  bear  in  respondent's  favor,  ia  it  not 
clear  that  what  caused  respondent's  fall  is  involved  in  the  ob- 
scurity of  mere  conjecture  ?  Such  is  clearly  the  case  in  my 
judgment 

In  the  light  of  the  foregbing,  t^e  case,  I  think,  should  be 
ruled  by  the  well  established  doctrine  that  unless  the  plaintiff 
produces  evidence  of  sufflcient  probative  power  to  remove,  in 
bis  favor,  the  cause  of  bis  injury  from  the  realms  of  conjec- 
ture, he  cannot  recover.  Hyer  v.  Jatuesviile,  101  Wis.  371, 
77  N.  W.  729 ;  Clarh  v.  Fmnklin  F.  Mut.  F.  Ina.  Go.  Ill 
Wis.  65,  86  N.  W.  649;  Stock  v.  Eem,  142  Wis.  219,  126 
N.  W.  447;  Hart  v.  NeilUviile,  141  Wis.  3,  16,  123  N.  W. 
125 ;  Bakdlars  v.  Coviinental  C.  Co.  141  Wis.  48,  122  N.  W. 
721. 
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The  cases  cited  and  many  more  show  how  elementary  the 
law  is  and  how  often  it  has  h&ea  applied,  that  he  upon  whom 
the  burden  of  proof  rests,  in  a  case  like  this,  must  go  further 
than  to  merely  show  a  possibility  of  the  accident  having  been 
cauBed  by  actionable  fault,  or  that  it  may  or  may  not  have 
been  so  caused — the  evidence  being  as  strongly  on  one  side  aa 
the  other,  or  merely  ^ving  rise  to  a  conjecture  tliat  it  may 
have  been  so  caused.  Any  number  of  possibilities,  aa  it  is 
said,  will  not  make  one  probability.  A  verdict  can  only 
rightly  rest  on  the  latter.  Substitution  of  mere  possibility 
for  probability  and  supposition  for  facts  and  evidence  of  facts, 
and  so  reaching  a  cmidusion  to  compensate  an  injured  one  at 
the  expense  of  another,  is  a  wrongful  taking  of  the  property 
of  the  latter  and  bestowal  of  it  upon  another. 

There  is  another  rule  of  law  quite  as  firmly  establiahed  as 
the  one  above  adverted  to  and  quite  as  fatal  to  the  recovery 
complained  of,  which  arises  on  the  following  state  of  the  case: 
The  respondent  was  a  man  of  age,  discretion,  and  lai^  expe- 
rience with  ma^nery,  particularly  with  the  precise  situation. 
The  belt  was  a  very  small,  simple  contrivance.  It  was  so  lo- 
cated and  used  that  it  was  under  his  observation,  necessarily, 
many  times  each  day, — timee  when  it  was  idle  as  well  as  wh^i 
it  was  at  work.  According  to  his  testimony,  be  had  known 
for  a  considerable  length  of  time  that  it  was  weak.  It  had 
broken  once  before  to  hia  knowledge.  Every  circumstance 
bearing  on  the  question  shows  that  respondent  had  a  far  bet- 
ter opportunity  to  know  the  condition  of  it  than  any  one  repre- 
senting appellant.  In  that  situation  why  should  not  the  well 
known  rule  apply  tiiat  where  the  employee  has  the  same  or 
better  facilities  than  the  master  for  knowing  t!ie  condition  of 
his  working  places  tools,  or  appliances,  imperiling  his  personal 
safety,  he  is  guilty  of  fatal  contributoiy  negligence  in  not  tak- 
ing note  thereof  and  acting  in  hia  own  protection,  and  of  fatal 
assumption  of  the  risk  if  he  does  know  of  l^e  situation  and 
nevertheleea  subjects  himself  to  it 
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There  is  a  third  reaeon  -Why  I  think  the  verdict  is  without 
substantial  support  If  there  is  a  scintilla  of  evidence  to 
show,  appellant  ou^t  to  have  antidpated  that  the  governor 
belt  was  liable  to  break  and  cause  a  personal  injury  to  some 
one,  I  have  not  been  able  to  find  it  No  claim  waa  made 
that  the  belt  was  so  located  as  to  be  dangerous  to  anployees  in 
the  performance  of  their  duties,  so  it  needed  guarding  under 
the  statute  on  the  subject.  No  claim  was  made  that  the  flying 
of  sudi  a  belt,  even  if  it  parted  in  operation,  was  an  event  rea- 
sonably to  be  apprehended.  The  only  excuse  I  can  see  for  the 
jury  finding  to  the  contrary  is  in  the  implied  suggestion  by  the 
court  liiat  there  was  credible  evidence  in  respondent's  favor  on 
the  subject,  involved  in  submitting  the  matter  to  the  jury. 
Really,  the  error  on  all  three  points  discussed,  if  error  there 
be,  is  attributable  to  the  court  rather  than  to  the  jury. 
Whether  justice  or  injustice  prevails  in  such  cases  depends 
mainly  on  Uie  court  Notwithstanding  the  evidence  may 
clearly  warrant  the  direction  of  a  verdict  on  one  side,  if  the 
court  refuses  to  grapple  with  the  situation  and  do  so,  the  jury 
will  naturally  take  that  as  a  judicial  determination  that  the 
evidence  will  support  a  verdict  either  way.  So  it  is  not  good 
administration  to  temporarily  abdicate  judicial  duty  to  direct 
a  verdict  with  the  thought  of  taking  the  judgment  of  the  jury 
and  then  dealing  with  the  matter  from  an  ori^nal  standpoint, 
as  is  sometimes  the  case.  I  v^iture  to  say  that,  had  a  verdict 
been  directed  here  on  either  of  the  points  I  have  discussed,  it 
would  have  stood  the  test  of  an  appeal  to  this  court 
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Di  Bekedbtto,  Bespondent,  vs.  MrLWAUKEB  Ei-eotbio  Bailt 
WAT  &  Light  Ooupaut,  Appellant 

April  Bi~Mov  14, 1912. 

Street  railtoaj/i:  Wrongful  ejection  of  ptuaenoer:  Special  verdict: 
Incotuittenc]/:  Veto  trial:  Evidence:  Oredibility  of  witnettee: 
Qite$tiont  for  Jury:  Punitory  iamagea. 

1.  In  ui  action  for  tlie  wrongful  ejection  of  a  paaaenger  from  m. 

street  car,  a  finding  of  the  apecUl  rerdlct  that  plaintllTs  conduct 
was  not  such  aa  to  justify  the  conductor  tn  ejecting  him  Is  not 
Inconsistent  with  a  Ondlng  that  he  was  not  ejected  under  cir- 
cumstances of  aggravation  or  cruelty,  with  TlndlctiTenesa  or 
malice;  hence  there  Is  no  such  conflict  In  the  verdict  as  requires 
a  new  trial. 

2.  The  erldence  being  confllcttug,  the  Jury  were  not  bound  to  be- 

lieve the  statements  of  either  of  the  participants  In  their  an- 
Urety. 

3.  The  allowance  of  punitory  damages  Is  never  a  matter  of  right 

bnt,  even  where  the  proper  elements  are  found  to  exist,  rests 
in  the  sound  discretion  of  the  Jury. 

Afp&u.  from  an  order  of  the  circuit  court  for  Milwaukee 
county :  W.  J.  Tcenee,  Circuit  Judge.    Reversed. 

The  plaintiff  seeks  to  recover  comp^isatoty  and  punitory 
damages  by  reason  of  having  been  violently  and  malicioualy 
ejected  by  the  conductor  from  &  street  car  belon^ng  to  the  de- 
fendant.    The  answer  is  a  general  denial. 

The  t^timony  of  the  plaintiff,  in  which  he  was  corrobo- 
rated, was  that  die  car  he  wished  to  take  did  not  stop  at  the 
comer  and  he  was  compelled  to  walk  a  number  of  steps  to 
board  it ;  that  the  conductor  said  to  him,  "Get  on,  Ginney,  why 
don't  you  get  the  car  on  the  comer  t"  that  be  replied  that  the 
car  was  not  on  the  comer;  that  when  the  conductor  asked  him 
for  his  fare,  he  asked  the  conductor  to  wait  a  minute  because 
he  had  his  overalls  and  heavy  coat  on  and  the  conductor  said, 
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"You  God  damn  Gionej,  go  on,  I  can't  wait  for  you ;"  that  he 
gave  the  conductor  a  quarter  and  received  bade  &ve  tickets, 
and  then  aaid  to  the  conductor,  "So  your  father  could  not 
learn  you  to  talk  a  little  better,  a  man  like  you ;"  that  tlie  con- 
ductor then  said,  "Shut  up,  you  Ginney,  I  will  throw  you  out 
of  tiie  car ;"  that  the  conductor  grabbed  him  from  the  back  and 
pushed  him  out ;  that  he  held  onto  the  car  witiL  his  hand  and 
that  the  conductor  fell  off  wiUi  him  and  on  top  of  him ;  that 
the  conductor  went  to  the  front  of  the  oar,  got  the  switch  hook, 
and  came  back  with  it  raised  in  a  threatening  manner ;  that 
the  conductor  refused  to  allow  him  to  get  back  on  the  car; 
and  that  the  conductor  at  first  refused  to  meet  his  demand  for 
a.  return  of  his  ti^et,  on  the  ground  that  he  had  punched  it, 
but  that  when  another  conductor  advised  bjm  to  give  back  a 
ticket  the  conductor  did  so.  The  plaintiff  also  testified  as  to 
his  bodily  injuries,  the  amount  of  hie  doctor  and  medicine  bills, 
his  weekly  earnings,  and  tlie  time  he  was  out  of  work  because 
of  his  injuries. 

The  conductor  testified  Uiat  the  plaintiff  gave  him  less  than 
a  half  ticket  for  his  fare ;  that  he  demanded  another  ticket  or 
a  nickel  and  reached  for  the  bell  cord  to  atop  the  car  to  put  the 
plaintiff  off;  that  the  plaintiff  drew  a  knife  from  his  podcet 
and  raised  it  to  strike  him;  that  he  grabbed  the  plaintiff's 
wrist  and  they  got  off  of  the  car  together ;  that  the  plaintiff 
chased  him  toward  the  front  of  the  car,  where  the  motorman 
handed  hini  the  switch  hook ;  that  he  did  not  strike  the  plaint- 
iff, but  told  him  he  could  not  come  back  on  the  car ;  and  that 
he  gave  the  plaintiff  a  ticket  when  advised  by  another  con- 
ductor so  to  do.  He  also  testified  that  he  did  not  report  the 
trouble  at  (te  company's  oflSce. 

Other  witnesses  for  the  defendant  testified  that  the  plaint- 
iff had  something  eight  or  nine  inches  long  in  his  hand,  but 
that  they  oould  not  distinguish  what  it  was ;  that  the  conductor 
appeared  fri^tened;  and  that  the  conductor  held  the  switch 
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hook  aloft  ready  to  strike  the  plaintiff  on  returning  from  the 
front  of  the  car  and  deeieted  when  a  passenger  called  to  him 
not  to  strike  the  plaintiff. 

The  jury  returned  the  following  special  verdict: 

"(1)  Did  the  conductor  of  the  defendant  company  eject  the 
plaintiff  from  a  car  on  January  31, 1911,  on  East  Water  street, 
in  the  city  of  Milwaukee!    A.  Yes. 

"(2)  If  you  answer  the  first  quesUon  'Yee,*  then  answer 
this  question :  Was  the  conduct  of  the  plaintiff  such  as  to  jus- 
tify the  conductor  in  ejecting  him  from  the  car)     A.  No. 

"(3)  If  you  answer  question  2  'No,'  you  need  not  auawer 
question  3.  If  you  answer  question  2  'Yes,'  then  answer  this 
question:  Did  the  conductor  use  any  more  force  than  was  rea- 
sonably necessary  to  use  in  ejecting  the  plaintiff!    A.  . 

"(4)  If  you  answer  question  2  'No,'  then  answer  the  fol- 
lowing question :  Was  the  plaintiff  ejected  from  the  car  under 
ciroumstancee  of  a^iravation  or  cruelty  with  Tiudictiveness  or 
malice?     A.  No. 

"(5)  If  you  answer  question  4  'Yes,'  then  answer  this  ques- 
tion: Did  the  defendant  ratify  the  act  of  the  conductor! 
A.  . 

"(6)  If  you  answer  question  1  'Yes,'  then  answer  this: 
Was  the  conductor,  at  the  time  he  ejected  the  plaintiff  from 
the  car,  in  the  performance  of  his  daties  as  a  conductor  for 
the  defendant  company !     A.  Yes. 

"(7)  If  the  court  should  be  of  the  opinion  that  the  plaintiff 
is  entitled  to  recover  damages,  in  what  sum  do  you  assess  su<di 
damages! 

Compensatory $69.25 

Punitory 500.00** 

The  plaintiff  moved  the  court  to  change  the  answer  to  ques- 
tion 4,  to  answer  question  6  "Yes"  and,  in  the  event  that  this 
motion  should  be  denied,  for  a  new  trial.  The  defendant 
moved  for  judgment  on  the  verdict. 

The  court  granted  a  new  trial  on  the  ground  tJiat  the  an- 
swers to  questions  2  and  4  could  not  be  reconciled,  and,  if  it 
were  assumed  that  the  account  of  the  plaintiff  was  true,  the 
fourth  question  should  have  been  answered  in  the  affirmative. 
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The  court  held  that  the  anawers  to  queatiom  2  and  4  were  ii^ 
reconcilahle,  and  that  since  the  jury  found  that  the  plaintiff's 
testimony  as  to  the  conductor's  conduct  ia  ejecting  the  plaint- 
iff was  true,  it  followed  that  audi  evidence  showed  facts  neces- 
sarily establishing  that  the  conductor  acted  cruelly  and  with 
malice,  and  hence  that  this  evidence  required  an  affirm&tiTe 
answer  to  question  4.  For  this  reason  the  court  held  that  jus- 
tice would  be  promoted  by  granting  a  new  trial. 

Upon  the  appeal  from  the  civil  court  to  the  circuit  court  thn 
order  granting  a  new  trial  was  afBrmed.  This  is  an  appeal 
from  the  order  of  the  cirouit  court  affirming  the  order  of  tba 
civil  court. 

For  the  appellant  there  was  a  brief  by  Fan  Dyke,  Rose- 
craniz,  Shaw  <£  Van  Dyke,  and  oral  argument  by  Dou^at 
Van  Dyke,  Jr. 

For  the  respondent  there  was  a  brief  by  O'Connor,  SckmUz^ 
Wild  <&  Qroaa,  snd  oral  argument  by  E.  J.  Oroat. 

SiEBECKEK,  J.  The  defendant  contends  that  the  circuit 
court  erred  in  affirming  the  order  of  the  civil  court  granting 
a  new  triaL  It  is  claimed  that  the  civil  court  erroneously 
granted  the  new  trial  upon  all«$;cd  inconsistencieB  in  the  jury's 
answers  to  questions  2  and  4.  It  is  manifest  that  the  new 
trial  was  not  granted  by  the  trial  court  in  its  discretion  or  be- 
cause the  conrt  entertained  an  opinion  that  justice  had  not 
been  done  in  compensating  the  plaintiff  for  the  injuries  he  had 
sustained.  The  verdict  found  separately  the  items  of  com- 
pensatory and  punitory  damages,  so  that  the  court  mi^t  award 
judgment  of  either  or  both  amounts,  according  to  plaintiff's 
righte  as  established  by  the  facts  found  by  the  jury  in  their 
special  verdict  The  defendant  asked  that  judgment  be 
awarded  the  plaintiff  upon  the  verdict  for  the  amount  of  the 
compensatory  damages  and  costs  of  the  action.  The  plaintiff 
objected  to  such  judgment  and  made  a  motion  in  the  alterna- 
tive, requesting  that  the  court  diange  the  answer  of  the  jury 
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to  question  4  from  "No"  to  "Yea,"  and,  in  tlie  event  of  a  de- 
nial of  auoh  requeet,  Uiat  the  court  grant  a  new  trial  The 
court  refused  to  chan^  the  juTy's  answer  to  Uiis  question  as 
requested,  but  granted  a  new  trial  up(«i  the  ground  atated. 

It  is  obvious  from  the  court's  ruling  and  the  grounds  as- 
signed therefor  tliat  he  concluded  that  if  the  jury,  under  the 
evidence  in  the  case,  found  that  the  plaintiff  was  wrongfully 
ejected  from  the  car  hj  the  ccnaductor,  they  must  find  that  the 
conductor  acted  with  such  cruelty,  vindictiveness,  and  malice 
as  to  render  defendant  liable  for  punitory  damages.  We  are 
persuaded  that  the  trial  court  and  the  circuit  court  on  appeal 
erred  in  this  respect  The  evidence  in  many  respects  is  in 
sharp  conflict.  The  jury  evidently  believed  that  the  conductor 
provoked  the  altM»^ation  with  the  plaintiff  by  using  abnaive 
language  toward  him  when  seeking  to  collect  the  car  fare,  and 
that  the  plaintiff's  conduct  did  not  call  for  his  ejection  from 
the  car.  l^iis  does  not  necessarily  imply,  however,  that  all 
the  plaintiff  testifled  to  as  to  the  manner  of  his  ejection  must 
be  taken  as  bma.  The  evidence  on  this  phase  of  the  affair  is 
iu  sharp  conflict  It  was  witnessed  by  persons  on  the  car,  who 
testifled  in  the  case,  and  from  the  whole  evidence  the  jury  had 
good  grounds  to  conclude  that  the  conductor  acted  wrongfully 
in  the  matter,  but  that  there  were  no  such  aggravated  acts  as 
the  plaintiff  testified  to  and  that  the  conductor's  acts  were  free 
from  cruelty  and  evinced  no  vindictiveness  or  malice.  The 
jury  were  not  compelled  to  believe  in  their  entirety  the  state- 
ments of  either  of  the  participants.  Hopkins  v.  C,  M.  £  St. 
P.  B.  Co.  128  Wis.  403,  107  N.  W.  330.  The  facts  and  cir- 
cumstances adduced  in  the  evid^ice  tend  to  support  the  con- 
clusion that  both  parties  became  actively  involved  in  the  af- 
fray before  it  concluded  and  that  both  of  the  partidpants  be- 
came aggressive  combatants  before  it  ended.  In  the  light  of 
such  a  situation  the  jury  were  justified  in  finding  that  the 
plaintiff's  ejection  from  the  car  was  free  from  such  aggravated 
acta  as  amounted  to  cruel^,  and  that  the  conductor  did  not  act 
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maliciously  in  tlie  matter.  The  facta  of  vindiotiveiiefls  and 
malice  must  expressly  appear  and  are  not  to  be  presumed  from 
the  fact  that  the  plaintiS  waa  wrongfully  ejected  from  the 
car.  Their  existence  is  one  of  inference  for  the  jury  irraa 
the  whole  case  and  not  for  the  court  as  matter  of  law  under 
the  facta  and  circumstances  adduced  in  evidence.  The  allow- 
ance of  punitory  damages  in  such  cases  is  never  a  matter  of 
right  As  stated  in  Topolewski  v.  Flankinion  P.  Co.  143 
■^18.52,71, 126N.W.  554: 

"In  all  cases  the  court  should  decide  whetiber,  in  any  rea- 
sonable view  of  the  evidence,  punitory  damages  would  be 
proper  and,  if  so,  to  then  instruct  the  jury  what  el^nenta  of 
fact  are  requisite  to  justify  such  damages  and  make  it  plain 
that  whether  to  allow  them  or  not  is  left  to  their  sound  discre- 
tion." 

We  are  led  to  the  ooncInsifHi  that  the  jury  were  well  justi- 
fied, under  the  evidence,  in  answering  question  4  in  the  n^a- 
tive,  that,  in  the  light  of  the  facts  and  ciicnniatances  of  the 
case,  such  answer  in  no  way  conflicts  with  an  afSrmative  an- 
swer to  question  2,  end  that  the  trial  court  erred  in  holding 
that  there  was  such  conflict  in  the  verdict  as  required  a  new 
triaL  The  circuit  court  on  appeal  should  have  corrected  such 
error  and  have  awarded  plaintiff  jndgmemt  for  the  amount  of 
the  compensatory  damages  allowed  by  the  jury,  with  coats. 

By  the  Court. — The  order  appealed  from  is  reversed,  and 
the  cause  remanded  with  directions  to  award  judgm^t  as  in- 
dicated in  this  opinion. 
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State,  Appellant,  vs.  Ebowit,  ^Respondeat 

April  H—Mav  H,  1912. 

Criminal  low:  Bail:  Depotit  of  money  in  lieu  of  itretiet:  Fortetture: 
Recovery  upon  return  of  dejendant. 

1.  Wbere  the  defendant  In  a  criminal  action  gave  bli  owii  penmnal 

recognizance  and  Us  snretr,  being  unable  to  qnallfr,  da- 
poelted  tl.OOO  with  the  clerk  of  the  conrt,  vho  accepted  the 
same  In  Uen  of  ball,  the  trantactlon  constituted  a  deposit  of 
moner  In  Ilea  of  Buretlee,  under  sec.  4S18,  Stats.  (Bnpp.  1906: 
Laws  of  1901,  ch.  104) ;  and,  the  defendant  having  abaconded, 
the  deposit  was  properly  forfeited  and  paid  Into  the  county 
treasuTT- 

2.  Honey  so  forfeited  and  paid  Into  the  connty  treasury  tit  compli- 

ance with  law  cannot  be  recovered  upon  defendant's  returning 
and  entering  a  plea  of  guilty  more  than  a  year  after  tlie  order 
of  forfeiture  was  made. 

3.  It  leemt  that,  had  an  application  been  made  while  the  money  re- 

mained under  the  control  of  the  court,  the  court  would  have 
power  to  relieve  from  the  torfelture,  although  a  year  had 
elapsed. 
i.  Although  the  money  for  a  deposit  by  a  defendant  nnder  eald  sec; 
4816  la  furnished  by  another  person.  It  Is  considered  as  a  d«- 
posit  by  the  defendant  htmaelf,  and  no  Judgment  need  be  en- 
tered against  the  person  fumlBhlng  the  money. 

[Appeal  from  an  order  of  the  circuit  eonrt  for  Milwaukee 
oonnly :  Obsbn  T.  Weluamb,  Circuit  Judge.    Reversed. 

In  June,  1909,  the  defendant,  Joseph  Finnis  Brown,  vas 
arreeted  and  ohai;ged  with  a  crime.  Such  proceedinjp  were 
had  that  he  waa  admitted  to  bail  upon  a  recognizance  signed 
by  himself  as  principal  and  his  mother,  Uary  Brown,  as  Huiety. 
The  surety,  not  having  justified,  deposited  $1,000  with  the 
olerk  of  the  court,  who  accepted  the  same  in  lien  of  bail,  or, 
as  it  was  claimed,  in  lieu  of  the  justifying  of  Uie  surety,  and 
thereupon  the  defendant  was  admitted  to  bail.  The  defend- 
ant while  upon  trial  before  the  court  and  in  December,  1909, 
absconded,  and  upon  motion  of  the  district  attorney  the  court 
on  December  6, 1909,  made  an  order  forfeiting  the  bail  so  de- 
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posited,  and  pursuant  to  such  order  the  clerk  of  the  court  on 
July  7,  1910,  paid  over  tlie  $1,000  30  deposited  to  the  treas- 
urer of  Milwaukee  county.  In  July,  1911,  the  defendant  re- 
turned to  Milwaukee  and  surrendered  himself  to  the  authori- 
ties, and  on  October  26, 1911,  withdrew  hia  plea  of  not  guilty 
and  pleaded  guilty  and  was  sentenced  to  the  state  prison  at 
Wauptin.  On  NoTCmber  i,  1911,  application  was  made  by 
Mary  Brown,  upon  notice  duly  aerred  upon  the  district  attor- 
ney of  Milwaukee  county,  for  an  order  to  reinstate  the  recog- 
nizance of  the  defendant  which  had  been  forfeited  December 
6,  1909,  and  for  general  relief.  The  application  was  based 
upon  an  affidavit  made  by  Mary  Brown  setting  forth  in  effect 
that  on  the  28th  day  of  June,  1909,  when  the  defendant  was 
arrested,  she  signed  the  undertaking  as  surety,  and,  being  un- 
able to  qualify,  deposited  with  the  clert;  of  the  municipal  court 
the  sum  of  $1,000  in  Lieu  of  qualification  on  her  part;  that 
while  the  defendant  was  being  tried  he  absconded  and  failed 
to  appear ;  that  thereafter  the  undertaking  and  bond  were  de- 
clared forfeited  by  the  court;  that  in  July,  1911,  the  defend- 
ant returned  to  the  city  and  on  August  15,  1911,  was  taken 
into  custody;  that  on  October  26,  1911,  defendant  withdrew 
his  plea  of  not  guilty  and  entered  a  plea  of  guilty  and  was 
sentenced  to  the  state  prison  at  Waupun,  Wisconsin ;  that  af- 
fiant 18  a  widow  and  is  dependent  upon  her  own  labor  for  sup- 
port ;  that  in  order  to  qualify  as  surety  on  the  undertaking 
she  was  obliged  to  mortgage  her  home  in  the  sum  of  $1,000 ; 
that  she  made  the  affidavit  as  a  basis  for  a  motion  that  the  un- 
dertaking and  bond  of  defendant  be  reinstated  and  the  moneys 
deposited  by  her  be  returned  to  her.  Upon  this  motion,  which 
was  heard  November  27,  1911,  the  court  made  the  following 
order: 

"It  is  ordered,  that  the  order  of  this  court  of  Decwnber  6, 
1909,  declaring  the  recogEizance  of  tie  defendant  forfeited, 
and  that  the  one  thousand  dollars  ($1,000)  so  deposited  by 
Mary  Brown  as  a  surety  be  converted  into  the  treasury  of 
Milwaukee  county,  be  and  the  same  hereby  is  vacated,  set 
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aside,  and  canceled,  and  the  rooognizan«e  of  the  defendant  re- 
instated, in  force  and  efiFect  as  Ihough  it  had  never  been  for- 
feited. 

"On  lite  motion,  it  is  further  ordered,  that  the  said  sum 
of  one  thousand  dollars  ($1,000)  so  converted  into  the  treas- 
ury of  Milwaukee  county  he  returned  and  delivered  to  the 
person  by  whom,  the  same  was  deposited." 

The  plaintifF  appealed  from  this  order. 

For  the  appellant  there  was  a  brief  by  the  Attorney  Qen- 
eral,  Bussell  Jackson,  deputy  attorney  general,  Winfred  C. 
Zdbel,  diBtriot  attorney  of  Milwaukee  county,  and  J.  Elmer 
Lehr,  aseistant  district  attorney,  and  oral  argument  by  J.  E. 
Kiefer,  assistant  district  attorney. 

E.  J.  Henning,  for  the  respondent. 

KxBwnT,  J.  It  is  insisted  that  the  court  had  no  power  to 
make  the  order  appealed  fnmi,  because  (1)  it  was  not  made 
at  the  same  term  nor  within  one  year  after  the  order  forfeiting 
the  bail  was  made ;  (2)  beoanae  the  application  was  not  made 
by  the  prpper  party;  and  (3)  that  no  jurisdiction  was  ob- 
tained of  Milwaukee  county,  hence  no  order  could  have  been 
made  against  it. 

The  fact  that  a  year  had  elapsed  would  not  bar  relief  from 
the  forfdture  upon  a  proper  showing.  Had  an  applioaticoi 
been  made  while  the  money  rmnained  under  the  control  of  the 
court,  it  may  well  be  that  the  court  would  have  power  to  re- 
lieve from  the  forfeiture  though  the  year  had  elapsed.  Bat 
no  such  case  is  made  here.  It  appears  that  the  order  forfeit- 
ing the  bail  was  regularly  made^  The  defendant  had  ah- 
sconded  when  the  order  was  made  and  did  not  return  untQ 
more  than  a  year  had  expired  after  forfeiture  of  the  bail  and 
the  money  deposited  had  been  paid  into  the  county  treasury 
in  compliance  with  law.  So  upon  no  theory  was  the  court  jus- 
tified in  making  the  order  appealed  from. 

Counsel  for  defendant  frankly  admits  that  if  the  anthoritiy 
to  make  the  order  appealed  from  rested  upcm  sec.  2832,  Stata. 
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(1898),  it  could  not  be  lawfully  made.  But  he  iiuists  that 
no  judgment  againal;  the  Burety  was  ever  entered ;  that  the  de- 
posit wae  not  made  in  lieu  of  euretiee,  but  in  lieu  of  qualifica- 
tion, hence  there  could  be  no  forfeiture  of  the  deposit  and  pay- 
ment thereof  into  the  coun^  treasury  as  provided  by  sec. 
4816,  Stats.  (Supp.  1906:  Lawa  of  1901,  ch.  104),  and  the 
order  forfeiting  the  bail  and  ordering  the  money  paid  into  the 
county  treasury  in  accordance  with  the  statute  was  void,  there- 
f  oie  the  one-year  limitation  doee  not  apply.  We  cannot  agree 
with  counsel  in  this  contentitm.  The  argument  as  well  as  the 
conclusions  rest  upon  the  assumption  that  there  was  no  valid 
forfeiture  because  the  money  was  not  deposited  in  compliance 
with  the  statute.  We  think,  however,  that  the  deposit  must 
be  r^arded  as  a  deposit  in  lieu  of  sureties.  The  defendant 
gave  his  own  personal  recognizance,  and  because  the  surety 
which  he  offered  conld  not  qualify  he  gare  no  surety,  and  the 
deposit  amounted  to  a  deposit  of  money  under  the  statute  in 
lieu  of  Boretiee.  This  was  the  ^ect  of  the  transaction,  there- 
fore the  order  forfeiting  the  bail  and  ordering  the  money  paid 
into  the  county  treasury  was  regular.  Since  the  money  was 
deposited  in  lieu  of  sureties  it  must  abide  the  oonsequences  of 
such  deposit  8iate  v.  Wianewski.  134  Wis.  497,  114  N.  W. 
1113.  The  contention  of  respondent  that  no  judgment  was 
entered  against  the  alleged  surety,  Mary  Brown,  and  there- 
fore she  is  not  bound  by  the  forfeiture,  and  the  cases  tnted  in 
support  of  this  contention,  do  not  reach  the  instant  ca8& 
There  is  no  question  of  suretyship  here.  Althou^  the  money 
deposited  was  furnished  by  Mary  Brown,  the  deposit  was  the 
deposit  of  the  d^endant  under  the  statute,  sec.  4816,  as  con- 
strued by  this  court  in  State  v.  Wianewahi,  supra.  The  cases 
are  wholly  inapplicable  to  the  situation  here. 

It  follows  that  the  court  below  in  this  proceeding  had  no 
power  to  make  the  order  appealed  from,  and  no  other  ques- 
tions need  be  considered. 

By  the  Court. — The  order  appealed  from  is  reversed. 
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WoLor,  Hespondent,  vs.  GsoBirsxrnQB  Urtbbstu ktau  aob 
OssELLsoHAPT  Gbbuania  ftnd  others,  Appdlaats. 

April  ti—Mav  H.  191». 

Mutual  benefit  loeietiet:  CofiatUiitfon  and  by-Iawt:  How  far  a»^ 
tractaal:  AmendmeKf:  Ataeatment  /imd:  Wrongful  dtvertUm 
of  revenAtet:  IrtJKnction;  Amotion  of  offlceri:  IrregMlarity:  Be- 
inttatement;  Bepayntent  of  expentei  of  litis/ation:  Eguity: 
<-o»ti:  Discretion:  Appeal:  ilstHew. 

1.  The  "conetttntlon  and  by-l&wB"  ot  a  mutual  beaeflt  locletr  pro- 
Tided  that  all  moneTs  recelTed  from  aaaegamentB,  except  tbraa 
per  cent  thereof,  should  be  pUced  to  the  credit  of  a  fond  tm- 
tabllflhed  tor  the  payment  of  beneflt  certlficatee  and  taown  ai 
the  asaesament  fund,  and  that  the  lawa  In  regard  to  aucb  fond 
Bhould  not  be  amended  except  In  the  manner  therein  provided. 
FroTlBion  was  also  made  tor  tbe  collection  ot  additional  roT- 
ennea,  to  be  placed  In  a  general  tund,  to  detrar  necessary  ex- 
penaea  tor  management,  beneSts,  or  agitation.  Held,  that  th« 
provlalon  In  respect  to  the  aeseaament  fund  was  contractual  and 
could  be  modined  only  by  amendment  In  the  manner  preacribed, 
or  by  mutual  consent. 

S.  The  society  engaged  an  organizer,  under  a  contract  by  which  hs 
vas  to  receive  as  part  ot  bis  commission  Beventy-flTe  per  cent, 
of  tbe  first  twelve  assessments  ot  each  new  member  ho  obtained, 
snd  at  several,  successive  meetings  of  the  general  council  a 
resolution  was  adopted  providing  that  said  seventy-live  per  cent. 
of  the  llrst  twelve  assessments  should  be  carried  Into  and  •cr«d- 
Ited  to  an  agitatiou  fund;  but  no  amendment  of  the  constitu- 
tion and  by-laws  was  otherwise  attempted.  This  diversion  of 
moneys  from  the  assessment  fund  was  acquiesced  in  tor  sev- 
eral years,  but  suit  tor  an  Injunction  was  finally  brought  by 
members  ot  the  society.  Held,  that  relief  against  future  di- 
version of  the  fund  was  properly  granted. 

S.  Erary  corporation  has  at  common  law,  aa  incident  to  its  axlat- 
ence,  the  power  of  amotion.  Oeuerally  this  jtower  is  to  be  ex- 
ercised only  for  cause  and  after  notice  and  hearing,  but  the 
statute,  or  the  articles  where  the  statute  does  not  forbid,  may 
provide  otherwise. 

■4.  Where  oOcers  of  a  mutual  beneflt  society,  acting  In  good  faith 
for  what  tbey  deemed  to  be  the  best  interests  ot  the  society. 
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ukd  under  the  adrlce  of  counsel,  attempted  to  remove  cert&ln 
■nbordlnate  offlcera,  but  In  bo  doing  proceeded  Irregularly,  with- 
out notice  or  hearing,  the?  ^ould  not  be  required  to  reitay  to 
the  society  moneys  expended  by  them  out  of  the  corporate 
funds  for  attorneys'  tees  and  other  necesaar?  expenses  in  un- 
successfully defending  an  action  by  the  officers  so  remored  to 
compel  reinstatement. 
G.  In  an  action  against  a  corporation  and  Its  officers  to  enjoin  a 
wrongful  diversion  of  corporate  funds  and  to  recover  moneys 
Improperly  paid  out,  Judgment  having  gone  In  favor  of  the 
plaintiffs  and  the  trial  court  in  its  discretion  having  awarded 
costs  against  such  officers  Indivldn&Uy,  the  supreme  court  on 
Wpeal  declines  to  review  such  discretion. 

Apfeai,  from  a  jadgmeut  of  the  circuit  court  for  Milwau- 
kee county:  Geo.  W.  Bdrneli^  Judge.  Modified  and  af- 
firmed. 

Tlie  appellant  OesellscJiaft  is  a  Wisconsin  corporation  or- 
ganized under  ch.  86,  Stats.  (1898),  as  a  mutual  benefit  so- 
ciety furnishing  life  and  sick  benefit  insurance  on  an  assess- 
ment plan  to  its  membera.  It  is  formed  without  capital  stock 
and  for  benevolent  and  diaritable  purposes,  and,  except  such 
benefit  insurance,  no  dividend  or  other  pecuniary  profits  can 
be  paid  to  members.  The  article  contain  provisions  for  re- 
moval of  members  guilty  of  immoral  conduct,  neglecting  or 
failing  to  support  tlieir  families,  violating  the  constitution  or 
by-laws,  or  guil^  of  acts  or  conduct  calculated  or  tending  to 
create  discord  among  the  members  of  the  society.  The  society 
consists  of  a  grand  council  or  central  verein  and  subordinate 
councils,  and  the  charter  members  of  the  society,  the  officers 
thereof,  and  the  representativea  selected  by  subordinate  coun- 
cils for  that  purpose  are  members  of  the  grand  council  or  cen- 
tral verein.  In  addition  to  these  articles  of  organization  the 
society  has  what  it  calls  "Constitution  and  By-laws,"  and 
this  instrument  restates  and  amplifies  the  purpose  and  powers 
of  the  organization  and  contains  numerous  rules  and  regula- 
tions. Among  these  to  collect  an  income  from  members  as 
follows:  For  charters  and  supplies  to  a  new  branch,  $100; 
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death  benefit  certificates,  ewh.  $1 ;  a  per  capita  tax  of  $1  per 
member  per  anniim ;  and  small  fees  for  withdrawal  cards,  trav- 
eihig  cards,  etc.  This  is  followed  hy  a  provision  that  Uie  cen- 
tral society  may  levy  and  collect  additional  revenues  to  defray 
tiie  necessary  expraises  for  management,  benefits,  or  agitation. 
There  is  a  death  b^iefit  or  assessment  f  mid  to  be  paid  monthly 
by  the  members,  classified  according  to  age  and  amount  of 
benefit  certificate.  These  appear  to  cover  the  resources  of  the 
organization.  There  is  authority  to  establish  and  maintain  a 
fund  for  the  benefit  of  sick  members  of  the  society,  to  be 
known  as  the  "(Jeneral  Sick  Fund,"  and  thirty  per  cent,  of 
the  per  capita  tax  is  to  be  credited  to  this  fund  semi-annually. 
Also  to  establish  and  maintain  a  fund  for  the  payment  of  cur- 
rent and  other  expenditures  of  the  associatirai,  to  be  known  as 
the  "General  Fund,"  and  this  fund  is  to  be  credited  witii  all 
the  income  of  the  society,  such  as  receipts  for  charters,  goods, 
certificates,  seventy  per  cent,  of  the  per  capita  tax,  and  three 
per  cent,  of  the  receipts  for  assessments.  Also  to  establish 
and  maintain  a  fund  for  the  payment  of  the  benefit  certifi- 
cates, to  be  known  as  tiie  "Assessment  Fund,"  and  all  re- 
ceipts for  assessments  are  to  be  placed  to  the  credit  of  this 
fund  with  the  exception  of  the  three  per  cent  above  men- 
tioned. This  fund  seems  to  be  identical  with  what  is  some- 
times called  the  mortuary  fund  of  such  aasooiationB.  The  as- 
sociation is  authorized  to  establish  and  maintain  a  reserve  fund, 
which  is  to  consist  of  payments  for  the  reserve  fund  made  by 
members,  but  three  per  cent  of  these  payments  may  be  cred- 
ited montiily  to  tiie  general  fund.  There  is  also  this  provi- 
sion: "This  Central  Society  may  levy  and  collect  additional 
revenues  to  defray  the  necessary  expenditures  for  manage- 
ment, benefits,  or  agitation.  AH  such  revenues  shall  be  placed 
in  the  General  Fund."  It  is  also  provided  that  "the  laws  in 
regard  to  the  assessment,  reserve,  si<^  benefit,  and  general 
funds  shall  not  be  amended,  except  by  two  thirds  of  the  mem- 
bers of  the  Central  Society  present  in  an  annual  meeting  or 
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in  a  special  meeting  of  the  Central  Society  called  for  that  piii> 
pose ;  and  all  amendnLente  propoaed  must  be  submitted  in  writ- 
ing and  ccmummicated  to  all  branch  societies." 

In  the  year  1905,  at  the  annual  meeting  of  the  general  coun- 
cil of  the  central  society,  there  was  a  resolution  adopted  creat- 
ing a  new  fund,  to  be  known  as  the  "Agitation  Fund  and  the 
Holdman  Fund."  This  was  done  because  it  was  found  nece»- 
sary  to  get  in  new  members,  and  a  solicitor  or  organizer  named 
Holdman  was  engaged  fop  that  purpose  by  contract  with  the 
society.  By  this  contract  Holdman  was  to  obtain  new  mem- 
bers for  the  society,  and  the  latter  was  to  pay  Mm  as  part  of 
his  commission  seventy-five  per  centum  of  the  first  twelve  aa- 
sessmenta  of  each  new  member  which  he  obtained.  This  reso- 
lution was  re-adopted  or  approved  at  each  annual  meeting 
thereafter  for  several  years,  but  no  amendment  of  the  consti- 
tution and  by-laws  was  otherwise  attempted.  By  the  resolu- 
tion this  seventy-five  per  cent,  of  the  first  twelve  assessments 
was  to  be  carried  into  and  credited  to  the  agitation  fund. 

The  circuit  court,  while  not  denying  the  power  of  the  so- 
ciety to  levy  and  collect  additional  revenues  to  defray  the  nec- 
essary expenditures  for  management,  benefits,  or  agitation, 
held  that  under  the  foregoing  by-laws  or  constitution  this  so- 
called  agitation  fimd  oould  not  be  created  out  of  the  moneys 
received  for  assessnwnts,  nor  could  the  latter  moneys,  except 
three  per  cent,  thereof,  he  diverted  from  the  "Assessment 
Fund."  But  as  this  had  been  done  from  1905  to  1910  and 
acquiesced  in  by  the  corporation  properly  represented  at  its 
T^nlar  meetings  and  by  members  there  properly  represented, 
all  such  past  transactions  would  not  be  disturbed,  but  an  in- 
junction should  go  against  any  future  or  further  diversions 
of  these  assessments  for  BU<di  purpose. 

2.  It  appeared  that  certain  officers  of  the  corporation  ap- 
pellant had  attempted  to  remove  Weingart  and  Kom,  who 
were  members  and  subordinate  officers  of  said  society,  on  the 
ground  that  they  had  conducted  Hiemselves  in  an  unworthy 
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maimer,  but  failed  to  proceed  regularly  upon  notice  to  Wein- 
gart  and  Kom.  The  Utter  applied  to  the  court  for  reinstate- 
ment by  mandamua.  They  were  reinstated,  and  the  case  is 
reported  under  the  title  of  State  ex  reL  Weingart  v.  Board,  etc 
144  Wis.  616,  129  K  W.  630,  where  the  reinstatement  was 
confirmed  in  this  court  upon  appeal.  The  circuit  court  found 
that  on  or  about  March  17,  1909,  without  notice  or  hearing 
or  cause,  the  defendant  officers  of  the  corporation  appellant 
wrongfully  and  unlawfully  suspended  and  removed  Weingart 
and  Eom  from  their  offices  as  "guide"  and  "guard"  of  said 
corporation  and  that  they  were  reinstated  by  the  court  The 
defendant's  officets  used  and  expended  the  corporate  funds  for 
the  payment  of  attorney  fees  and  expenses  in  said  mandamus 
action  to  the  amount  of  $l,957.79j  in  spite  of  written  protests 
by  several  of  the  subordinate  societies  of  the  corporation. 
This  sum  defendant's  officers  were  required  to  pay  back  into 
the  treasury.  Costs  were  awarded  against  the  defendant's 
officers  personally.  Other  claims  of  the  plaintiff  were  disal- 
lowed. The  defendants  appealed  from  the  judgment,  and 
there  are  three  questions  only  before  this  court  for  considera- 
tion: (1)  Is  the  decree  proper  in  so  far  as  it  ^oins  further 
diversions  of  the  assessments  to  the  graieral  or  agitation  fundi 
(2)  Ought  the  defeoidant  officers  be  required  to  pay  back  into 
the  corporate  treasury  the  fees  and  expenses  disbursed  by  them 
in  the  Tnandamtis  action  mentioned  t  (3)  Were  costs  properly 
awarded  against  appellants  ? 

Louis  G.  Bokmrich,  for  the  appellants,  contended,  iriter 
alia,  that  a  by-law  could  be  set  aside  without  formal  repeaL 
3  Clark  &  Marshall,  Priv.  Corp.  1951, 1955 ;  Myer  v.  Foe,  79 
Ark.  465,  96  S.  W.  1006;  Att'y  Gen.  v.  Middleton,  2  Ves.  Sr. 
327 ;  Union  Bank  v.  Rtdgely,  1  Har.  &.  G.  324 ;  People  ex  rel. 
Muir  V.  Throop,  12  Wend,  183 ;  Oermania  I.  M.  Co.  v.  King, 
94  Wis.  439,  69  N.  W.  181 ;  Buck  v.  Troy  A.  Co.  76  Vt  75, 
56  Atl.  285 ;  Stafford  v.  Produce  E.  B.  Co.  16  Ohio  0.  C.  50; 
Mtur^  V.  Maikias,  19  Utah,  350,  56  Pac.  1074;  Henry  v. 
Jackson,  37  Vt  431;  Blair  v.  Metropolitan  Sav.  Barik,  27 
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Waah.  192,  67  Pac  609.  As  to  the  liability  of  defendants  to 
refund  corporate  funds  expended  in  good  faith  in  litigation, 
thej  cited  Eanneberg  v.  Evangelical  C.  Cong.  146  Wis.  610, 
131  N.  W.  353 ;  North  Hudson  Mid.  B.  &  L.  Abso.  v.  Childs, 
82  Wis.  460,  52  N.  W.  600 ;  McElrotf  v.  Minnesota  P.  H.  Co. 
96  Wis.  317,  71  N.  W.  652 ;  Interior  W.  Co.  v.  Prasser,  108 
Wis.  557,  84  N.  W.  883 ;  Pixley  v.  W.  P.  S.  Co.  33  CaL  188 ; 
National  Sank  v.  Earl,  2  Okl.  617,  89  Pac  391 ;  Hodges  v. 
New  England  S.  Co.  1  E.  I.  312;  Spering's  Appeal,  71  Pa. 
St.  11;  Staie  Journal  P.  Co.  v.  Madison,  148  Wis.  396,  134 
K  W.  909 ;  Brown  v.  DeYowig,  167  J\L  549,  47  N.  E.  863. 

For  the  respondents  there  was  a  brief  by  Quarles,  Spence  & 
Qvarles  and  Walter  E.  Bender,  attorneys,  and  J.  V.  Quarles 
and  W.  H.  Bender,  of  counsel,  and  oral  argument  by  /.  V. 
Quarles  and  W.  H.  Bender.  They  cited,  among  other  caaee, 
Johnson  v.  Mutual  O.  B.  &  L.  Asso.  66  N.  J.  Law,  683,  51- 
AtL  150;  Mviwa  A.  &  I.  Soc.  v.  Monti,  59  N.  J.  Law,  341, 
36  Atl.  666;  J^a*.  Grand  Lodge  v.  Watkins,  175  Pa.  St.  241, 
34  Atl.  602 ;  Thibert  v.  Svpreme  Lodge,  78  Minn.  448,  81 
N.  W.  220 ;  Metropolitan  S.  F.  A.  Asso.  v.  Windover,  137  HI. 
417,  27  N.  E.  538 ;  Van  Atten  v.  Modem  B.  of  Am.  131  Iowa, 
232, 108  N".  W.  818 ;  1  Thomp.  Corp.  (2d  ed.)  §  1016 ;  Hoch- 
reiter's  Appeal,  n  Pa.  St.  4:19,  iSi,  i85;  Bagley  v.  Beno  Oil 
Co.  201  Pa.  St  78,  81,  50  Atl.  760,  56  L.  TA.  A.  18i; National 
Council  V.  State  Council,  27  App.  Cas.  (D.  0.)  1,  12,  18; 
Deuble  v.  Orand  Lodge,  66  App.  Div.  323,  72  N.  T.  Supp. 
755 ;  S.  C.  172  N.  T.  665,  65  N.  E.  11,  16 ;  Torrey  v.  Baker. 
1  Allen,  120 ;  Flaherty  v.  Portland  L.  S.  Soc.  99  Me.  253,  59 
Atl.  58 ;  Baltimore  &  0.  B.  Co.  v.  Baltimore  &  O.  E.  B.  Asso. 
77  Md.  566,  26  AtL  1045 ;  McConnell  v.  Combinaiion  M.  & 
M.  Co.  31  Mont  563,  79  Pac.  248 ;  Davis  v.  Memphis  City  B. 
Co.  22  Fed.  883 ;  Harbison  v.  First  P.  Soc.  46  Conn.  529. " 

Timlin,  J.  Had  the  corporation  proceeded  to  amend  its 
"Constitution  and  By-laws"  in  the  manner  there  provided  for 
amending  the  same,  so  as  to  repeal  existing  regulations  and 
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create  in  their  stead  new  rules  and  by-laws  providing  for  the 
payment  of  a  percentage  of  the  first  twelve  assessments  to  be 
paid  by  a  new  member  as  a  commission  for  obtaining  that 
member,  such  action  might  be  within  the  corporate  power  and 
not  violative  of  the  corporate  contracts  with  its  members,  be- 
cause the  asseSBments  on  such  new  members  wonid  necessarily 
have  to  be  loaded  so  as  to  include  tliis  cost,  unless  they  were 
much  too  hi^  in  the  first  place.  But  under  the  circumstances 
appearing  in  this  case,  with  the  "Constitution  and  By-laws" 
forming  a  compact  between  the  corporation  and  its  members, 
to  be  modified,  if  at  all,  only  in  the  mode  and  to  the  extent 
and  by  the  authority  there  agreed  upon,  the  corporation  could 
not  disr^ard  its  obligations  to  preserve  the  "Assessment 
Fund,"  less  three  per  cent.,  for  the  purpose  for  which  it  was 
collected.  There  was  another  mode  provided  for  raising  the 
money  neceeeary  to  pay  tlie  expense  of  obtaining  new  members 
and  this  mode  should  have  been  followed.  The  action  of  the 
grand  council  or  central  verein  was  by  resolution,  and  did  not 
purport,  as  we  understand  it,  to  establish  a  permanent  modus, 
but  left  the  "Constitution  and  By-laws"  in  force  and  at- 
tempted to  l^alize  and  approve  their  disregard.  The  only 
question  before  ua  is  upon  the  prospective  effect  of  such  action 
of  the  grand  council.  We  are  satisfied  that  it  does  not  author- 
ize future  and  further  disregard  of  the  constitutitm  and  by- 
laws. Such  corporation  has  the  power  to  amend  or  repeal  its 
by-laws  and  in  many  cases  to  suspend  their  operation  in  an 
emergency.  The  law  treats  this  subject  with  liberality.  But 
this  power  of  amendment,  repeal,  or  suspension  cannot  be  car- 
ried so  far  as  to  authorize  a  breach  of  contract  by  the  corpora- 
tion. To  attempt  the  suspension  or  repeal  of  a  by-law  in  some 
forbidd^i  way  might  be  a  breach  of  contract,  even  though  the 
power  of  repeal  might  have  been  otherwise  lawfully  exercised. 
The  by-law  here  disregarded  was  oontractuaL  The  Oesell- 
schaft  in  effect  said  to  its  members:  all  sums  derived  ivom  as- 
sessments except  three  per  cent,  shall  be  held  in  a  fund  and 
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not  otherwise  disbursed  than  for  the  payment  of  benefit  cer- 
tificates, and  this  condition  sliaU  continue  until  changed  by 
amendment  in  the  manner  provided  for  amending  the  bj-laws. 
To  this  the  holders  of  the  benefit  certificates  assented  when 
they  became  members.  Thereby  not  only  a  by-law  but  also  a 
contract  was  created,  which  could  be  modified  only  by  pro- 
ceeding to  modify  it  in  the  manner  there  stipulated  or  by  sub- 
sequent mutual  consent  The  proceedings  of  the  central 
yerein  were  not  in  the  nature  of  an  amendment  or  attempt  to 
amend  the  by-law,  bnt  rather  a  sospensioQ  thereof  for  the 
time  being.  We  think  the  relief  granted  by  the  learned  cir- 
cuit judge  against  future  diversion  of  this  fund  in  such  man- 
ner and  imder  such  authority  was  well  within  the  law  and  must 
be  upheld.  FlaheHy  v.  PoHland  L.  B.  8oc.  99  Ma  253,  69 
Ati.  58;  Baltimore  &  0.  B.  Co.  v.  Baltimore  &  0.  E.  B. 
Asso.  77  Md.  566,  26  AtL  1045;  Mviual  Aid  &  I.  Soc.  v. 
Monii.  59  N.  J.  Law,  341,  342,  36  AU.  666;  Baghy  v.  Beno 
Oil  Co.  201  Pa.  St  78,  50  AtL  760,  56  L.  E.  A  184 ;  ThiheH 
v..  Supreme  Lodge,  78  Minn.  448,  81  N.  W.  220,  47  L.  E.  A. 
136. 

2.  Upon  the  second  point  made  by  appellants,  the  learned 
circuit  court,  in  its  opinion  disposing  of  the  case,  stated  that 
were  the  question  an  open  one  he  might  be  disposed  to  accept 
the  views  of  appellants'  counsel  with  referraice  to  the  right  of 
defendants  to  reimburse  themselves  out  of  corporate  funds  in 
their  hands  for  their  expenses  incurred  by  them  in  unsuccess- 
fully defending  a  ma/ndamvs  action  for  reinstatement  by  two 
officers  removed  by  defendants.  £ut  he  considered  that  the 
decision  of  this  court  in  Staie  ex  rel,  Weingart  v.  Board,  144 
Wis.  516,  rather  bound  him  to  the  contrary  conclusion.  In 
this  we  think  he  was  in  error.  To  the  case  last  cited  tie  cor- 
poration was  not  a  party  and  costs  could  not  have  been  ad- 
judged against  it  The  decision  as  to  costs  in  that  case  had 
relation  to  the  issues  presented  by  that  case  and  the  parties 
there  before  the  court    Ho  attempted  removal  was  arbitrary. 
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in  that  it  waa  made  without  notice  of  tiie  charges  and  oppor- 
tunity for  hearing  and  defense.  But  this  does  not  necessarily 
imp];  bad  faith  toward  the  corporation  in  irmlritig  the  remoTal 
or  in  defending  the  cause.  It  does  not  even  necessarily  imply 
bad  faith  toward  the  persons  removed.  There  was  a  funda- 
mental error  of  procedure,  and  for  this  in  that  case  the  re- 
lators were  reinstated.  Every  corporation  has  at  common 
law,  aa  incident  to  its  existence,  the  power  of  amotion.  2  Kent, 
Oomm.  298;  Neidl  v.  Hill,  16  Cal.  145,  76  Am.  Dec.  608. 
Generally  this  power  can  be  exercised  only  for  cause  and  after 
notice  and  hearing,  but  the  statute,  or  the  articles  where  the 
statute  does  not  forbid,  may  provide  otherwise.  O'Dowd  v. 
Boston,  149  Mass.  443,  21  N.  E.  949 ;  People  ex  Tel.  Gere  v. 
Whiiloch,  92  N.  Y.  191.  But  grants  of  such  power  are  strictly 
construed.  Blate  ex  rel.  Graham  v.  Chamber  of  Commerce, 
20  Wia.  63.  The  appellants,  in  the  matter  of  such  attempted 
removal,  acted  upon  advice  of  an  attorney  at  law.  They  ap- 
parently believed  such  removal  to  be  in  the  interest  of  the  cor- 
poration. The  corporation,  if  it  did  not  ratify  the  disburse- 
ment, rect^ized  the  good  faith  of  the  officers  attempting  to 
make  the  removal  by  offering  the  aid  of  the  association  to  raise 
the  money  to  cover  such  disbursements.  We  refer  to  the  reso- 
lutions of  August  13,  1910.  We  think  the  case  in  this  respect 
is  ruled  by  North  Hudson  Mvi.  B.  &  L.  Aaao.  v.  Childs,  82 
Wis.  460,  52  N.  W.  600.  See,  also,  Sperin^s  Appeal,  71  Pa. 
St  11 ;  Hodges  v.  New  England  8.  Co.  1  R  I.  312,  53  Am. 
Dec  624. 

3.  The  costs  of  this  suit  in  equity  might,  in  the  discretion 
of  the  circuit  court,  have  been  awarded  against  the  corpora- 
tion solely  or  against  the  other  defendants,  or  both,  or  denied 
to  the  plaintiffs.  The  learned  circuit  court,  in  the  exercise  of 
such  discretion,  awarded  costs  in  favor  of  the  plaintiffs  and 
against  the  defendants,  who  were  officers  of  the  corporation. 
We  perceive  no  ground  for  reviewing  such  discretion. 

No  other  questions,  we  think,  merit  attention. 
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By  the  Court. — The  judgment  of  the  court  below  is  modi- 
fied by  eliminating  therefrom  all  provisiona  authorizing  the 
recovery  from  the  defendant's  officers  of  *1,»57.79  with  inter- 
est, and  as  bo  modified  affirmed ;  the  appellants  to  recover  costs 
in  this  court. 


Wn-HELM,  Appellant,  vs.  OBncB  op  CoLTniBiAH  Knights, 

Respondent. 

April  ti—lloif  ti,  int. 

JAfe  ifuvrance:  Fraud  in  application:  Aoent  conMptrina  vdth  Huvred: 

Invalidity  of  policy:  Evidence:  Statute  changing  rvlei:  Waiver: 

Phyticiant:  Conpetencj/:  Privilege. 


)  company  is  not  bound  b?  a  policy  procured  by 
means  of  falM  BtaUments  by  tbe  Insured  In  his  application, 
even  tbongli  ancb  statementa  were  made  at  the  solicitation  of 
the  company's  agent  and  pnrsnant  to  a  con^Iracy  to  defraud 
entered  into  t^  the  agent,  the  insared,  and  the  beneficiary. 

2.  The  leglslatnre  may  cliange  rules  of  evidence  even  though  such 
change  affects  pending  actions. 

[3.  Whether  the  law  relating  to  testimony  of  phyelcians  could  be 
changed  so  as  to  deprive  a  life  Insurance  company  of  a  valid 
defense  secured  by  a  statement  In  an  application  for  a  policy 
that  the  applicant  waived  "any  and  all  provisions  of  law  now 
existing  or  tliat  may  hereafter  eiiat,  preventing  any  physician 
from  discIoBlng  any  information  acquired  In  attending  me  In  a 
profeaslonal  capacity,  or  otherwise,  or  rendering  him  incompe- 
tent as  a  witness  in  any  ww  whatever," — not  determined.] 
[4.  Whether  sec.  40TS,  Stats.,  as  amended  by  ch.  322,  Laws  of  1911, 
would  prevent  an  attending  physician  from  testifying  In  Bucb 
case,  not  determined.] 

6.  Aside  from  the  testimony  of  physicians  in  a  case  where  the  In- 
sured had  stated  and  warranted  In  hie  application  that  he  had 
not  consulted  a  physician  wlUiln  Qve  years  and  had  never  been 
under  the  care  of  a  phyelcian,  the  testimony  of  the  beneficiary, 
the  widow  of  the  iniured,  showing  that  he  consulted  a  physician 
and  submitted  to  a  surgical  operation  a  few  months  before  mak- 
ing the  application,  was  sufDclent  to  show  a  misrepresentation 
as  to  a  material  fact.  Invalidating  the  policy. 
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App£AI.  from  a  judgment  of  the  circuit  court  for  Milwaa* 
kee  county:  F.  0.  Ebckweii-eb,  Circuit  Judge.    Affirmed. 

On  or  about  February  15,  1909,  John  C.  Wilhelm  was  re- 
ceived into  the  Order  of  Columbian  Knights  as  an  insurance 
member,  and  thereafter  during  his  lifetime  paid  the  required 
dues  and  complied  with  the  rules  and  regulations  of  the  order. 
He  died  on  August  14,  1910,  and  after  proof  and  due  notice 
of  his  death  demand  waa  made  by  the  plaintiff,  the  beneficiary 
of  the  insured,  for  the  amount  due  upon  the  certificate  of  in- 
surance, which  payment  was  refused,  and  this  action  was 
brought  to  recover  the  amount  alleged  to  be  due.  By  its  an- 
swer to  the  complaint  the  defendant  allied  that  the  certificate 
of  insurance  was  void  because  of  misrepresentations  made  by 
the  insured  in  his  application  for  insurance,  as  to  his  condi- 
tion of  health,  previous  illness,  etc.,  and  on  the  trial  testim(Hiy 
was  introduced  tending  to  show  that  the  insured,  prior  to  tbe 
time  of  his  application  for  insurance,  had  been  afflicted  with 
certain  ailments  which  in  his  application  he  denied  having 
bad,  and  that  in  June,  1908,  he  was  confined  to  a  hospital  and 
at  that  time  underwent  a  sui^cal  operation.  At  the  dose  of 
the  testimony  the  court  directed  a  verdict  f<^r  the  def^idant, 
and  from  a  judgment  entered  on  such  verdict  this  appeal  is 
takem 

Pavl  D.  Durant,  for  the  appellant. 

For  the  respondent  there  waa  a  brief  by  Churchill,  Bennett 
&  Churchill,  and  oral  argument  by  W.  H.  Churchill  and 
W.  H.  Bennett. 

BiXNKS,  J.  In  his  application  for  iosurance,  dated  Jan- 
uary 25,  1909,  the  deceased  stated  that  he  had  never  had 
calculus  or  gravel ;  that  he  had  never  had  any  other  sickness, 
disease,  or  injury;  that  he  had  not  consulted  a  physitnan 
within  the  preceding  five  years;  that  he  was  never  under  the 
care  of  a  physician,  and  that  he  had  no  ailment,  disease,  nor 
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suspicion  of  any.    Deceased  warranted  all  of  these  representa- 
tiona  to  be  true. 

The  evidence  showed  that  the  deceased  consulted  one  Dr. 
Tisdale  in  June,  1908,  and  stated  to  him  that  he  had  been 
sick  since  October,  1907,  being  first  taken  with  Tomiting  and 
dizzj  spells,  and  that  he  had  lost  thiitj-three  pounds  in 
weight,  and  suffered  pain  in  the  upper  part  of  the  abdomen ; 
that  Dr.  Tisdale  made  an  examination  and  found  the  liver 
enlarged  and  advised  a  surgical  operaticot ;  that  later  Drs.  Tis- 
dale and  Jobee  held  a  consultation  over  the  deceased,  and  that 
on  Jime  2pth  he  went  to  Trinity  Hospital  and  on  June  23d 
was  operated  upon.  Dr.  Tisdale  testified  that  the  bowels  were 
grown  t<^;ether  and  the  gall  duct  leading  from  the  gall  bladder 
to  the  bowel  was  dosed  and  the  lining  of  tlie  gall  bladder  was 
infected  and  showed  evidences  of  there  having  been  pus 
therein  at  some  time. 

The  application  for  the  polity  was  solicited  and  secured  by 
one  SoSmann,  an  agent  for  the  defendant,  although  the  an- 
swers in  the  application  relating  to  the  health  of  the  insured 
were  given  to  the  defendant's  medical  examiner.  The  plaint- 
iff undertook  to  show  that  defendant  had  waived  its  right  to 
claim  an  avoidance  of  the  contract  because  of  the  misrepre- 
sentations made  by  the  insured  by  making  the  following  offer 
of  proof,  which  the  court  rejected: 

We  propose  to  show  that  "Mr.  Wilhelm  was  induced  to 
make  an  application  for  membership  into  the  order,  and  sub- 
mitted to  a  medical  examination,  and  to  make  statements  in 
the  application  which  are  untrue,  and  answers  to  the  questions 
put  1^  the  medical  examiner  which  were  untrue,  and  that  at 
the  time  this  application  was  brought,  and  before  it  was 
signed,  Mrs.  WiOtelm  and  Mr.  Wilhehn  both  fully  advised 
Mr.  Hoffinann  of  the  then  exact  condition,  and  previous  phys- 
ical condition  of  the  deceased,  and  that  the  deceased  objected 
to  making  the  application,  for  the  reason  that  he  did  not  think 
that  he  could  be  admitted  because  of  his  prior  existing  condi- 
tion, and  that,  relying  entirely  upon  the  representation  and 
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statements  of  the  agent,  Hoffmann,  Mr.  Wilhelm  was  induced 
to  sign  and  did  sign  the  application  and  make  the  medical  ex- 
amination in  suit,  and  thereupon  the  policy  was  issued. 

"Court:  And  make  statements  in  the  same  that  he  knew  at 
the  time  he  made  them  were  false  i 

"Mr.  Durant:  Untrue,  yea. 

We  hare  here  a  case  where  the  agent  of  Uie  defendant,  and 
the  insured  and  the  beneficiary,  his  wife,  entered  into  a  con- 
spiracy to  defraud  the  defendant  by  securing  a  policy  of  in- 
surance by  means  of  false  representations,  a  policy  which  tliey 
knew  ooald  not  be  obtained  if  the  truth  were  disclosed.  If  we 
were  without  precedent  for  onr  guidance,  we  would  hare  little 
inclination  to  make  the  court  the  fourth  member  <ft  that  con- 
spiracy hy  assisting  in  the  consummation  of  the  fraud,  but  we 
are  not.  This  case  comes  squarely  within  the  decision  in  Hanf 
V.  Northwestern  M.  A.  Asao.  76  Wis.  450,  45  N.  W.  315,  and 
it  would  be  superfluous  to  say  anything  more  about  this  brandi 
of  it. 

The  appellant  urges,  however,  that  the  evidence  of  the  phy- 
sicians was  incompetent  under  sec  4076,  Stats.,  as  amended 
by  eh.  322,  Laws  of  1911.  The  application  contained  the  fol- 
lowing statement; 

"And  for  myself  and  for  any  person  or  persons  accepting 
or  acquiring  any  interest  in  any  benefit  certificate  issued  on 
this  application,  I  hereby  expressly  waive  any  and  aU  pro- 
visions of  law  now  existing  or  that  may  hereafter  OTst,  pre- 
venting any  physician  from  disclosing  any  information  ao- 
quired  in  attending  me  in  a  professicmal  capacity,  or  other- 
wise, or  rendering  him  incompetent  aa  a  witness  in  any  way 
whatever,  and  I  hereby  consent  and  request  that  any  such 
physician  testify  concerning  my  health  and  physical  condi- 
tion, past,  present,  or  future." 

There  are  many  cases  which  hold  that  such  a  waiver  of  a 
statutory  privilege  is  valid.  Fvller  v.  KnigMa  6f  Pythias, 
129  N.  C.  318,  40  S.  E.  65;  FoUy  v.  Royal  Arcanum.  151 
N.  Y.  196,  45  N.  E.  456;  Adreveno  v.  Mid.  Res.  F.  L.  Asso. 
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34  Fed.  870;  Western  T.  A.  Asso.  v.  Mtmson,  T3  Neb.  858, 
103  N.  W.  688 ;  Tndl  v.  Modem  Woodmen,  12  Idaho,  318, 
85  Pac.  1081;  Metropolitan  L.  Jm.  Co.  v.  Willis,  37  Ind. 
App.  48,  76  N.  E.  560.  And  there  are  other  cases  which  hold 
that  Tinder  such  a  statute  as  sec.  4075  a  physician  may  testify 
that  he  was  consulted  by  a  person  afterwards  deceased  and 
that  he  attended  such  person  professionally,  althou^  he  may 
not  disclose  the  nature  of  the  disease  or  the  character  of 
the  treatment  Nelson  v.  Nederland  L.  Ins.  Co.  110  Iowa, 
600,  81  N.  W.  807 ;  Briesefvmeisier  v.  Supreme  Lodge,  81 
Mich.  525,  45  N.  W.  977;  10  Ency.  of  Ev.  127,  128. 

But  it  is  said  that  a  radical  change  was  made  in  sec.  4075 
by  the  amendment  of  1911,  and  that  under  the  latter  no  phy- 
sician "is  permitted"  to  disclose  any  information  obtained  by 
attending  a  patient  in  a  professional  capacity.  It  is  a  well 
established  mie  of  law  that  the  le^slature  may  change  rules 
of  evidence  even  though  such  change  affects  pending  actions. 
Whether  a  change  could  be  made  so  as  to  practically  deprive 
a  party  of  a  valid  defense  accrued  under  such  a  provision  as 
that  above  quoted  we  need  not  inquire,  and  neither  are  we 
caUed  upon  to  determine  the  effect  of  the  1911  amendment. 
The  widow  of  the  deceased,  the  braieficiary  under  the  policy, 
testified  that  her  husband  was  operated  on  at  Trinity  Hos- 
pital daring  the  summer  of  1908  hy  Br.  Tisdale.  This  testi- 
mony was  in  itself  sufficient  to  show  a  misrepreBentation  as  to  a 
material  fact  in  the  application  for  insurance.  The  evidence 
of  the  physicians  went  into  detail  and  showed  the  conditioo 
that  was  found,  hut  aside  from  their  evidence  it  was  shown 
that  the  deceased  consulted  a  physician  and  submitted  to  a 
su^cal  operation  a  few  months  before  he  made  his  applica- 
tion for  insurance,  which  facts  were  d^iied  in  the  application. 

The  judgment  of  the  circuit  court  is  right  and  should  be  af- 
firmed. 

By  the  Court. — Judgment  affirmed. 
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TmiUBBH,  Administrator,  Kespondent,  vs.  Chioaqo,  Mil- 

WAUKEB  &  St.  Pacz.  Bailwat  Cohfaxt,  AppeUont. 

April  ti—May  X4,  1911. 

Bailrottdt:  VegUgence:  Death  of  employee;  Omnparative  neglia€»ee: 
Evi<leHce:  SuSlciencv:  Special  verAict:  Whoie  negligenco  com- 
tributea  111  greater  Oegree  to  injurv:  Damaget. 

1.  Findlnga  by  tlie  Jury  in  tbia  case,  that  a  awltchman  who  faOed 

to  tmumlt  to  UkB  engineer  a  signal  to  stop  given  by  bis  tore- 
nun  waa  guUty  of  a  want  of  ordinary  cnre  proximately  con- 
tribatlng  to  tbe  Injury  and  death  of  the  foreman,  who  ma 
cniflhed  between  tbe  drawbar  ol  a  moving  car  and  tbAt  of  a 
Htandlns  car  to  which  the  train  waa  being  coupled,  and  that  the 
negligence  of  the  switchman  was  greater  than  that  of  the  fore- 
man, are  held  to  be  Buetained  hj  the  evidence. 

2.  Under  see.  ISie,  SUta.   (Laws  of  1907,  ch.  2 G4)  .—providing  in 

Bubetance  that  an  injured  employee  aball  have  a  right  of  action 
against  a  railway  company,  notwithstanding  costribntory  n^- 
ligence  on  his  part,  if  the  injury  waa  caused  "in  greater  part" 
by  negligence  of  the  defendant;  that  the  court  shall  submit  to 
the  Jury,  in  case  both  parties  be  found  to  have  been  guilty  of 
negligence  contributing  to  the  injury,  the  question  "whether 
the  netf  Igence  of  the  party  so  Injured  was  slighter  or  greAter 
M  a  contributing  cause  to  the  Injury  than  that  of  the  com- 
pany;" and  tliat  where  tbe  jury  shall  find  that  the  nsf^lgenco 
ot  the  company  "was  greater  than  the  negligence  of  tbe  em- 
ployee so  Injured,  and  contributing  In  a  greater  degree  to  such 
Injury,"  the  plalntiO  aball  be  mtitled  to  recover, — It  is  error 
to  refuse,  upon  request,  to  submit  to  the  Jnry  in  explicit  lan- 
guage tbe  basic  qneetion  upon  which  the  statutory  liabilitr 
depends,  namely,  whose  negligence  contributed  In  a  greater 
degree  to  produce  the  injury,  unless  that  qneatlon  can  be  an- 
swered as  a  matter  of  law  by  the  court 

S.  FindlngB  by  the  jury  that  the  injured  employee  and  tbe  det^id- 
ant  were  each  guilty  of  negligence,  that  the  negligence  of  ea^ 
contributed  to  produce  tbe  Injurr,  and  that  the  negligence  of 
the  defendant  was  greater  than  that  of  tbe  employee,  were  not 
equivalent  to  a  finding  that  defendant's  negligence  contrlbated 
in  a  greater  degree  to  produce  the  Injuir. 

4.  /emen  v.  WU.  Cent.  B.  Co.  146  Wis.  386,  dlstlnggtshed  and  Um- 
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S.  Upon  the  cauBa  of  action  which  rested  In  an  Injured  person  who 
llT«d  for  an  appreciable  time  after,  the  Injur?,  the  damages  re- 
coverable are  limited  to  those  vhlch  be  sustained  In  bis  life- 
time; vblte  the  damages  accruing  to  the  vldow  or  other  rela- 
tive b7  reason  of  bla  death  are  limited  to  the  Decnnlar?  loss  br 
reason  of  such  death,  and  hence  accruing  sabeequent  thereto. 
Mabhkam,,  J.,  VfaeLOW,  C.  J.,  and  Sisbccexb,  J.,  dissent. 

AppBAi,  from  a  judgment  of  the  circuit  court  for  Milwau- 
fcee  county:  F.  C.  Ebohwxelsb,  Circuit  Judge.    Beversed. 

Action  brought  by  plaintiff  as  administrator  to  recover  dam- 
ages for  the  death  of  his  intestate,  John  H.  Tidmarsh,  al- 
leged to  hare  been  caused  by  the  negligence  of  the  defendant. 
Deceased  met  his  death  under  the  following  circumstances: 
In  the  yards  of  the  Pennsylvania  Coal  and  Supply  Company, 
located  at  the  Bouthem  terminus  of  Fifteenth  street  in  t^e 
city  of  Milwaukee,  the  defendant  owns  and  operates  two  par- 
allel tracks  running  east  and  west.  One  branches  from  one 
of  tiie  main  lines  of  the  railway  company  which  run  east  and 
west,  and  extends  southeasterly  till  it  reaches  the  yards  of  the 
coal  company,  where  it  runs  east  and  west,  and  is  known  as 
track  No.  1,  or  the  north  track;  the  other  branches  off  from 
the  south  side  of  track  Na  1,  runs  parallel  with  it  in  an 
easterly  direction,  and  is  known  as  track  Ko.  2,  or  the  south 
track. 

On  the  day  of  the  accident,  December  24,  1908,  a  car  stood 
on  the  north  track  so  close  to  the  switch  that  a  car  on  the  south 
track  could  not  be  moved  past  it,  and  a  little  east  of  that  car 
there  waa  another  car  standing  on  the  south  track.  The  de- 
ceased, who  was  foreman  of  a  switching  crew,  came  from  the 
west  on  the  north  track  with  an  engine  and  six  or  seven  cars 
for  the  purpose  of  coupling  on  to  the  car  standing  on  the  south 
track.  The  «igine  was  pushing  the  cars,  and  when  the  east- 
erly car  had  run  past  the  swit*^,  and  was  on  tiis  south  track, 
the  deceased  discovered  that  the  care  would  not  pass  the  car 
tm.  the  north  track,  and  he  concluded  to  pole  the  car  on  the 
north  track  east  far  enou^  to  clear.    Thereupon  the  deceased 


;ti  by  Google 


692         SUPREME  COURT  OF  WISCONSIN.      [Mat 

lidmanh  t.  Chicago,  M.  &  St.  P.  R.  Co.  149  Wii.  690. 

picked  up  a  stick  lying  near,  which  was  about  6x6  and  four 
or  five  feet  long,  placed  one  end  against  the  northeasterly  cor- 
ner of  the  easterly  car  on  the  south  track,  or  against  the  south- 
west comer  of  the  oar  on  the  north  track,  and  signaled  the  en- 
gineer to  come  ahead.  The  signal  was  repeated  hy  a  switch- 
man named  Gtoiger,  who  was  stationed  on  the  top  of  the  east- 
erly moving  car,  and  the  engineer  started  the  cars  east,  and 
when  each  end  of  the  stick  was  in  contact  with  the  cars  the 
stic^  slipped  off.  Tidmarsh  then  signaled  "back  up."  The 
sigoal  was  obeyed,  and  he  placed  the  stick  on  the  southwest 
corner  of  the  car  on  the  north  track  and  waited  for  the  cars  on 
the  south  tnu^  to  come  east  and  strike  the  stick,  and  when  the 
Btidt  was  stni<^  the  car  on  the  north  moved  east  until  the  tim- 
ber dropped.  The  stick  dropped  because  the  distance  between 
the  cars  at  the  time,  cause  by  the  widening  of  the  space  be- 
tween tihe  trtu^,  was  greater  than  the  length  of  the  timber. 
While  holding  the  stick  between  the  comers  of  the  cars  the 
deceased  had  his  back  to  the  south,  and  when  the  timber 
dropped  he  turned  and  walked,  facing  east,  ahead  of  the  mov- 
ing oars  toward  the  car  standing  on  the  south  track,  and  was 
caught,  crushed,  and  killed  between  the  drawbar  of  the  mov- 
ing easterly  ear  and  the  drawbar  of  the  standing  car  on  the 
south  track. 

The  negligence  charged  was  that  the  defendant's  train  crew 
disregarded  and  disobeyed  the  signals  of  John  H.  Tidmarsh 
to  proceed  slowly  with  the  engine  and  cars,  and  that  said  train 
crew  did  negligently,  recklessly,  and  carelessly  run  said  en- 
gine and  cars,  causing  said  plaintiff's  intestate  to  be  thrown 
against  and  crushed  between  one  of  the  said  cars  being  moved 
by  said  engine  and  the  car  standing  upon  track  No.  2. 

The  jury  returned  the  following  special  verdict:  (1)  That 
John  H.  Tidmarsh  was  killed  by  a  collision  between  two  of 
defendant's  cars  on  December  24,  1908, — answered  by  the 
court;  (2)  that  John  H.  Tidmarsh  gave  a  signal  to  the  switch- 
man, Greiger,  to  stop  the  cars  on  track  No.  2  after  staking  or 
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poling  the  car  on  track  No.  1  for  the  last  time;  (3)  that  there 
waa  a  want  of  ordinary  care  on  the  part  of  switchman  Geiger 
while  he  was  on  the  moving  car  on  track  No.  3 ;  (4)  that  such 
want  of  ordinary  care  on  the  part  of  switchman  Gkiger  proxi- 
mately contributed  to  the  injury  and  death  at  John  H.  Tid- 
marsh;  (5)  that  there  was  a  want  of  ordinary  care  on  the 
part  of  John  H.  Tidmarsh  at  the  time  and  place  in  question — 
answered  by  the  court;  (6)  ttiat  auch  want  of  ordinary  care 
on  the  part  of  John  H.  Tidmarsh  proximately  contributed  to 
his  injury  and  death — answered  hy  the  court;  (7)  that  the 
want  of  ordinary  care  of  the  switchman,  Geiger,  was  greater 
than  the  want  of  ordinary  care  of  John  H.  Tidmarsh;  and 
(8)  damages  $5,000. 

At  the  close  of  the  evidence  defendant's  counsel  moved  the 
court  to  direct  the  jury  to  return  a  verdict  for  defendant, 
whi(ji  motion  was  denied.  The  court  submitted,  and  the  jury 
returned,  the  above  special  verdict,  and  from  a  judgment  en- 
tered thereon  the  defendant  appealed. 

For  the  appellant  there  waa  a  brief  by  C.  E.  Van  Alstine 
and  E.  J.  Eillilea,  and  oral  argument  by  Mr.  Van  Alstine. 

For  the  respondent  there  was  a  brief  by  McCabe  <£  Dalil- 
man,  and  oral  argmuent  by  L.  A.  Dahlman. 

ViNJE,  J.  It  ia  claimed  by  defendant  that  Geiger  was  not 
guilty  of  actionable  negligence.  The  jury  found  that  the  de- 
ceased gave  him  a  signal  to  stop  the  moving  cars  after  the  car 
was  poled  the  last  time,  and  that  he  was  guilty  of  a  want  of 
ordinaiy  care  that  contributed  to  produce  the  injury.  Such 
want  of  ordinary  care  was  the  failure  to  transmit  the  signal 
to  stop  the  cars.  There  is  evidence  to  sustain  the  finding  that 
a  signal  to  stop  the  cars  was  given  to  Greiger  by  the  deceased 
and  that  it  was  not  transmitted  by  the  former  to  the  engineer. 
The  failure  to  transmit  such  a  signal,  under  the  circum- 
stances, must  be  deemed  a  sufficient  basis  for  a  finding  that 
Geiger  was  guilty  of  actionable  negligence.  But  the  defend- 
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ant  argues  that,  conceding  Geiger  was  guilty  of  n^ligence, 
the  Q^ligeace  of  tJie  deceased  was  greater  and  contributed  in 
a  greater  d^ree  to  produce  the  injury,  and  therefore  the  court 
should  have  granted  die  motion  to  direct  a  verdict  for  the  de- 
fendant. The  jury  found  (Seiger's  negligence  was  greater 
than  that  of  the  deceased,  but  no  finding  was  made  as  to  whose 
negligence  contributed  in  a  greater  degree  to  produce  the  in- 
juiy,  thou^  the  defendant  asked  that  such  a  question  be  sub- 
mitted. 

The  evidence  shows  that  the  oars  to  be  coupled  were 
equipped  with  automatic  safety  appliances  permitting  them 
to  be  coupled  by  impact  without  the  necessity  of  men  going 
between  the  ends  of  the  cars.  The  coupling  could  be,  and 
usually  was,  done  by  raising  a  lever  at  the  comer  of  the  car 
with  one  hand,  thus  Ufting  the  pin,  and  reaching  in  with  the 
other  hand  and  opening  the  knuckle.  In  our  view  of  the  case, 
the  fact  that  the  cars  were  equipped  with  automatic  couplers 
is  not  very  significant.  Had  they  been  furnished  with  the 
old  style  link-and-pin  coupler,  there  would  have  been  no  oc- 
casion for  a  person  making  tlie  coupling  to  place  himself  be- 
tween the  drawbars.  Ey  standing  on  one  side  or  the  other 
thereof  the  coupling  could  be  made  with  practically  no  risk 
to  any  portion  of  the  body  but  the  hand.  In  the  instant  case 
the  hip  and  body  of  deceased  were  crushed  between  the  draw- 
bars, showing  that  he  was  in  a  position  not  required  by  any 
mode  of  coupling.  Therefore,  so  far  as  known,  he  needlessly 
plaoed  himself  in  a  dangerous  position.  Under  what  assump- 
tion of  safety  he  did  so  will  never  be  definitely  known.  That 
he  believed  himself  safe  must  be  taken  for  granted.  That  such 
belief  was  founded  upon  the  assumption  that  his  signal  to 
stop  was  obeyed  is  at  least  probable.  True,  as  defendant 
ai^es,  a  glance  to  the  rear  would  have  disclosed  die  fact  that 
it  was  not  obeyed,  but  such  glance  was  evidently  not  given. 
The  situation  is  one  from  which  a  number  of  quite  reasonable 
and  varying  conclusions  can  be  legitimately  drawn,  and  hence 
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the  finding  that  Geiger^s  negligence  was  the  greater  cannot  be 
disturbed. 

This  brings  ns  to  a  consideration  of  whether  or  not  it  wna 
error  to  refuse  to  submit  the  question  proposed  by  the  defend- 
ant requiring  the  jury  to  find  whose  negligence,  ^lat  of  Q«iger 
or  that  of  the  deceased,  contributed  in  a  greater  degree  to  pro- 
duce the  injury.  Sec.  1816,  Stats.  (Laws  of  1907,  oh.  254), 
provides: 

"Every  railroad  company  shall  be  liable  for  damages  for 
all  injuries  whether  resulting  in  death  or  not,  sustained  by 
any  of  its  employees,  subject  to  the  provisiong  hereinafter  con- 
tained regarding  contributory  negligence  on  the  part  of  the 
injured  employee: 

"1.  When  such  ininry  is  caused  by  a  defect  in  any  locomo- 
tive, engine,  car,  rail,  track,  roadbed,  machinery  or  appliance 
used  by  its  employees  in  and  about  the  business  of  their  em- 
ployment. 

"2.  When  such  injury  shall  have  been  sustained  by  any 
ofBcer,  agent,  servant  or  employee  of  auch  company,  while  en- 
gaged in  the  line  of  his  duty  as  such  and  which  such  injury 
shall  have  been  caused  in  whole  or  in  greater  part  by  the  neg- 
ligence of  any  other  officer,  agent,  s^rant  or  employee  of  such 
company,  in  the  dischaige  of,  or  by  reason  of  failure  to  die- 
charge  his  duties  as  such. 

"3,  In  every  action  to  recover  for  auch  injury  the  court  shall 
submit  to  the  jury  the  following  questions:  first,  whether 
the  company,  or  any  officer,  agent,  servant  or  employee  other 
than  the  person  injured  was  guilty  of  negligence  directly  con- 
tributing to  the  injury ;  second,  if  that  question  is  answered  in 
the  affirmative,  whether  the  person  injured  was  guilty  of  any 
negligence  which  directly  contributed  to  the  injury;  third,  if 
that  question  is  answered  in  the  affirmative,  whether  the  neg- 
ligence of  the  party  so  injured  was  slighter  or  greater  as  a 
contributing  cause  to  the  injury  than  that  of  the  company,  or 
any  officer,  agent,  servant  or  employee  other  than  the  person 
so  injured ;  and  such  other  questions  as  may  be  necessary. 

"4.  In  all  cases  where  the  jury  shall  find  that  the  negli- 
gence of  the  company,  or  any  t^cer,  agent  or  employee  of 
such  company,  was  greater  than  the  negligence  of  the  em- 
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plojee  SO  injured,  and  contributing  in  a  greater  degree  to  such 
injury,  then  die  plaintiff  shall  be  entitled  to  recover,  and  the 
negligenoe,  if  any,  of  the  employee  bo  injured  shall  be  no  bar 
to  such  recovery." 

It  will  be  observed  that  the  substantive  part  of  the  act  gives 
a  cause  of  action  against  a  railway  company  notwithstanding 
contributory  negligence  on  the  part  of  the  plaintiff,  provided 
the  injury  sliall  have  been  caused  in  greater  part  by  the  negli- 
gence of  the  defendant.  The  administrative  parts  of  the  stat- 
ute also  recognize  that  the  crucial  teat  of  liability  is  whose 
negligence  contributed  in  a  greater  degree  to  produce  the  in- 
jury by  providing  for  such  a  finding  in  both  subd.  3  and  4. 
This  court  has  consistently  recognized  such  a  construction  of 
the  statute.  In  the  case  of  Jensen  v.  Wis.  Cent.  R.  Co.  145 
Wis.  326, 128  N.  W.  982,  there  may  be  lan^age  susceptible  of 
a  different  construction.  But  it  was  used  in  the  discussion  of 
the  subject  as  to  whose  fault  was  in  greater  proximate  relation 
to  the  injury,  and  it  must  be'  deemed  limited  to  that.  The 
language  therein  used  referred  to  the  seventh  question,  which 
read :  "If  you  answer  the  last  question  by  'Yes,'  was  said  neg- 
ligence of  said  plaintiff  slitter  or  greater  as  a  contributing 
cause  to  his  said  injury  than  that  of  the  defendant  company's 
negligence ?" tiius  clearly  indicatingthat thesubjectofgreater 
or  slighter  contributing  cause  was  dealt  with  and  not  the  sub- 
ject of  greater  or  slighter  n^Ugence.  And  it  was  suggested 
that  the  statutory  question  could  be  simplified  by  eliminating 
the  alternative  form  thereof  so  it  could  be  answered  respon- 
sively  by  Yes  or  No,  In  the  case  at  bar  we  have  findings  that 
the  defendant  and  the  deceased  were  each  guilty  of  negligence ; 
that  the  negligence  of  each  contributed  to  the  injury;  and  that 
the  negligence  of  the  defendant  was  greater  than  the  negli- 
gence of  the  deceased.  But  the  basic  question,  upon  which 
the  statutory  liability  depends,  namely,  whose  negligence  con- 
tributed in  a  greater  degree  to  produce  the  injury,  was  not 
submitted.     Conceding  that  the  administrative  parts  of  the 
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statute  are  director;  merely,  Btill  tbe  fact  remains  that  there 
is  no  finding  showing  that  plaintiff  is  within  tlie  Bubstantive 
part  of  the  statute  giving  the  cause  of  action,  to  wit,  a  finding 
that  the  injury  was  caused  in  greater  part  by  the  defendant's 
negligence.  In  the  case  of  Sckendel  v.  C.  &  N.  W.  R.  Co.  147 
Wis.  441,  133  N.  W.  830,  it  waa  held  that  the  right  to  have 
the  questions  as  to  whose  negligence  was  the  greater  and  whose 
n^ligenee  contributed  in  a  greater  degree  to  produce  the  in- 
jury submitted  to  the  jury  was  a  substantial  right  when  they 
could  not  be  answered  as  a  matter  of  law  by  the  court  Su<^ 
rigbt  is  not  only  provided  for  in  the  statute  authorizing  the  re- 
covery, and  without  which  none  could  be  had,  but  it  has  a  sub- 
stantial basis  for  its  existence  in  the  law  of  negligence  itself. 
It  was  therefore  prejudicial  error  to  refuse  to  submit  the  ques- 
tion requested,  unless  it  can  be  answered  as  a  matter  of  law 
by  the  court  The  observations  made  respecting  the  finding 
that  Geiger's  negligence  was  greater  than  that  of  the  deceased 
apply  equally  here.  Many  legitimate  and  probaUe  inferences 
from  the  situation  may  be  drawn  bearing  more  or  less  upon 
the  preponderance  of  the  one  or  the  other  u^ligence  as  a  con- 
tributing cause.  It  therefore  lies  within  the  field  of  jury 
questions,  and  should  be  submitted  to  a  jury  to  answer. 

Counsel  for  plaintiff  argues  that  since  the  jury  found  the 
deceased  and  the  defendant  were  each  guilty  of  negligence; 
that  the  negligence  of  each  contributed  to  produce  the  injury ; 
and  that  the  negligence  of  the  defendant  was  greater  than  that 
of  the  deceased,  that  the  verdict  was  therefore  equivalent  to  a 
finding  that  defendant's  Diligence  contributed  in  a  greater 
degree  to  produce  the  injury  than  did  the  negligence  of  the 
deceased.  He  says  the  n^igence  of  both  was  foimd  to  have 
contributed  to  the  injury,  and  the  n^ligence  of  the  defendant 
was  found  to  be  greater,  therefore  it  was  found  to  be  a  greater 
contributing  cause.  This  woidd  be  true  only  in  the  event  that 
it  can  always  be  said  that  the  greater  negligence  contributes 
in  a  greater  degree  to  an  injury — a  proposition  not  sound  in 
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fact  To  sa;  that  the  jury,  hy  finding  that  defendant's  neg- 
ligence contributed  to  the  injury  and  was  greater  than  that  of 
the  deceaaed,  has  fotmd  that  the  injury  was  caused  in  greater 
part  by  the  defendant's  negligence,  is  to  deprive  the  defend- 
ant of  the  light  to  submit  to  the  jury  the  most  vital  question 
upon  which  its  liability  depends.  The  statute  plainly  con- 
templates that  in  every  case  where  different  inferences  may 
legitimately  be  drawn  as  to  whose  negligence  contributed  in 
greater  part  to  the  injury,  such  question  shall  in  explicit  lan- 
guage be  submitted  to  and  passed  upon  by  the  jury.  The  stat- 
ute is  clear  and  definite  in  its  requirements  upon  that  point 
and  a  cause  of  action  founded  thereon  must  comply  with  ita 
terms. 

Contention  is  made  that  inasmuch  as  the  deceased  lived  an 
appreciable  length  of  time  after  the  injury,  a  cause  of  action 
vested  in  him  that  survived;  that  plaintiff  has  two  causes  of 
action,  one  based  upon  the  ri^t  of  action  that  vested  in  the 
deceased,  and  one  for  the  pecuniary  loss  sustained  by  tiie 
widow ;  that  the  cause  of  actitni  vesting  in  the  deceased  sui^ 
vivee  in  its  entirety,  and  under  it  damages,  covering  earnings 
which  it  is  reasonably  certain  the  deceased  would  have  received 
had  he  lived,  could  be  recovered ;  and  that  it  was  therefore  er- 
ror to  instruct  the  jury  in  this  action,  which  is  one  for  the 
pecuniary  loss  the  widow  has  suBtained,  that  they  should  take 
into  consideration  the  probable  future  earnings  of  the  deceased 
had  he  lived  and  the  probability  of  her  sharing  as  heir  in  the 
additions  to  his  property  from  future  earnings.  In  Johnson 
V.  EauCUure,  ante,  p.  194,  135  N.  W.  481,  it  was  held  that 
damages  for  the  cause  of  action  that  vests  in  the  deceased  are 
limited  to  damages  which  he  sustains  in  his  lifetime,  while 
damages  accruing  to  the  widow  or  other  relative  by  reason  of 
the  death  of  the  deceased  are  limited  to  pecuniary  loss  result- 
ing by  reason  of  such  deatli,  and  hence  accruing  subsequent 
thereto.  Such  rule  of  damages  permits  of  no  duplication. 
The  estate  recovers  on  a  cause  of  action  resting  in  the  deceaaed 
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the  damages  he  sustained  in  his  Ufetima,  and  the  widow  or 
next  of  kin  the  pecuniar;  damages  accruing  to  her  or  them  by 
reason  of  his  death  and  aubaequent  thereto.  Hence  the  court 
properly  told  the  jury  to  oonsider  the  future  probable  earn- 
ings of  the  deceased  bad  he  lived  which  they  were  reasonably 
certain  she  would  have  received  from  him,  and  the  additions 
that  the  earnings  of  the  deceased  would  probably  have  made 
to  his  property  had  he  continued  to  live,  and  the  reasonable 
expectation  which  the  widow  had  of  pecuniary  advantage  by 
ultimately  receiving  a  share  of  such  earnings  as  one  of  his 
heirs.  Nemeceh  v.  FUer  &  8.  Co.  126  Wis.  71,  105  N.  W. 
225 ;  Johnson  v.  Eau  Claire,  ante,  p.  194,  135  N.  W.  481. 

For  the  error  of  refusing  to  submit  to  the  jury  the  question 
requested  by  defendant,  as  to  whose  negligence  conbibuted  in 
a  greater  degree  to  produce  the  injury,  the  judgm^it  must  be 
reversed. 

By  the  Cowri. — Judgment  reversed,  and  cause  rmnanded 
for  a  new  triaL 

The  following  opinion  was  filed  Uay  27>  1912: 

TtfAiM-iTAT.T.,  J.  (JLiasenivng).  In  Jeneen  v.  Wis.  Cent,  R. 
Co.  145  Wis.  326, 128  N.  W.  982,  the  comparative  negligence 
law  was  carefully  analyzed,  all  desiring  to  give  the  broadest 
remedial  effect  practicable  to  the  new  legislation  which  the 
lawmakers  intended,  consiBtent  with  such  reasonable  constroc- 
Haa.  thereof  as  to  make  it  conform  to  the  ordinary  settled 
meaning  of  terms  and  the  established  practice  under  the  Code 
as  regards  sulanitting  each  question  of  a  special  verdict  so  as 
to  cover  one  material  issue  and  call  for  a  negative  or  affirma- 
tive answer  in  respect  thereto.  It  was  held  that  the  better 
way  to  submit  the  matter  of  comparative  efficient  fault  is  by 
this  simple  question:  "If  you  find  that  mutual  fault  of  t^e  de- 
fendant and  the  plaintiff  proximately  caused  the  injury,  was 
the  fault  of  the  defendant  the  greater!" — this  being  preceded 
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by  questions  covering  the  subject  as  to  each  of  the  parties  of 
whether  want  of  ordinary  care  on  the  part  of  each  proximately 
contributed  to  produce  the  injury.  It  was  thought,  and  em- 
phatically declared,  that  such  easily  understood  proposition, 
submitted  in  the  order  indicated,  would  definitely  elicit  from 
the  jury,  whether  want  of  ordinary  care  on  the  part  of  defend- 
ant proximately  contributed  to  produce  the  injmy  and  in 
greater  d^ree  than  such  fault  of  the  plaintiff. 

I  do  not  understand  there  is  any  purpose  to  disturb  the  Jen- 
sen Case  which  bench  and  bar  have  familiarized  themaelTes 
with  and  endeavored  for  some  time  to  follow ;  but,  the  thought 
is,  that  the  trial  court,  instead  of  adopting  the  suggested  ques- 
tion, verbatim,  followed,  more  nearly,  this  language  of  discus- 
sion leading  up  to  it:  "The  statute  should  be  administered  in 
its  spirit;  that  requires,  only,  in  case  of  mutual  fault  proxi- 
mately producing  the  injury,  that  the  verdict  shall  determine 
whether  the  fault  of  the  defendant  was  the  greater." 

The  suggested  question  included  the  words  "mutual  fault 
of  the  defendant  and  plaintiff  proximately  produced  tiie  in- 
juiy."  So,  here,  if  such  words  had  not  been  omitted  from 
the  vital  interrogatory,  probably  it  would  be  held  faultless, — 
that  if  n^ligence  of  defendant,  found  to  have  proximately 
contributed  to  produce  the  injury,  was  greater,  as  a  producing 
cause  thereof,  than  want  of  ordinary  care  of  the  plaintiff, 
found  to  also  have  so  contributed,  then  the  former  did  so  in 
greater  degree  than  the  latter.  In  short,  that  the  particular 
word  "degree"  is  not  essential  to  a  complete  verdict  under  the 
comparative  negligence  law,  thou^  it  is  necessary  to  find  the 
fact  as  to  whether  want  of  ordinary  care  of  the  defendant  was 
greater,  as  a  proximately  producing  cause  of  the  injury,  than 
such  fault  of  the  plaintiff.  Where  is  there  any  substantial 
difference  between  the  suggested  question  in  the  Jensen  Case 
and  the  one  here  i     I  cannot  see  any. 

It  will  be  noted  that  the  jury  were  asked  by  question  3, 
in  connection  with  question  4,  wheUier  want  of  ordinary  care 
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of  defendant  prozimatelj  contributed  to  tlie  injury ;  then  by 
question  5,  in  connection  with  question  6,  whether  such  want 
of  plaintiff  also  so  proximately  contributed,  and  then  were 
asked  "If  you  answer  questions  3  and  4  'Yes'" — that  is,  in 
effect,  find  that  want  of  ordinary  care  on  the  part  of  defendant 
proximately  contributed  to  produce  the  injury, — "was  the 
want  of  ordinary  care  of  the  defendant  greater  than  the  want 
of  ordinary  care  of  the  plaintiff  ?" 

Do  not  the  words  "want  of  ordinary  care"  first  used,  unmis- 
takably, refer,  to  want  of  ordinary  care  proximately  contribut- 
ing to  produce  the  injury  referred  to  in  the  fourth  question  in 
connection  with  the  third ;  and  the  want  of  ordinary  care  last 
mentioned,  refer  to  the  fault  covered  by  the  fifth  question 
which  proximately  contributed  to  produce  the  injury  as  found 
in  answer  to  the  sixth  question  ?  If  so,  how  can  it  be  said 
that  want  of  ordinary  care  which  was  the  greater  contributing 
cause  to  produce  the  injury  was  not  such  want  of  care  con- 
tributing to  such  result  in  greater  degree }  What  is  the  dif- 
ference between,  was  there  want  of  ordinary  care  on  the  part 
of  defendant  proximately  contributing  in  greater  degree  to 
produce  the  injury  than  want  of  ordinary  care  of  plaintiff 
which  so  contributed ;  and,  was  there  want  of  ordinary  care  of 
defendant  which  ptoximately  contributed  to  produce  the  in- 
jury greater  than  want  of  ordinary  care  on  the  part  of  plaint- 
iff— referring  by  necessary  inference  to  that  covered  by  quee- 
tions  5  and  6 — "which  proximately  contributed  to  produce 
the  injury  f  If  the  former  was  the  greater,  as  there  may  be 
as  many  degrees  as  the  ^cient  fault  of  the  one  mi^t  be  ap- 
preciably greater  than  that  of  the  other,  how  can  one  say  it 
did  not  contribute  in  greater  degree!  Is  not  aU  that  which 
18  omitted  from  the  question,  as  regards  mere  words,  included 
by  necessary  inference  ?     It  seems  so. 

The  trial  court  evidently  endeavored  to  frame  the  verdict 
with  scrupulous  care  to  conform  to  the  settled  practice  of  this 
court  and  its  construction  of  the  comparative  n^ligence  law. 
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Perhaps  it  were  better  to  hare  incladed  words  in  the  serentli 
questioii  expreaely  referring  to  tJbe  want  of  ordinary  care  which 
proximately  contributed  to  produce  tlie  injury  as  Bu^geated 
in  the  Jensen  Case;  but  they  were  there  ly  necessary  iofer- 


WnraLOW,  C.  J.,  and  Siebeoeeb,  J.     We  ccmcur  in  Hib 
forgoing  dissenting  opinion  by  Mr.  Justice  Waimitat.t^ 


Qbaeau,  Bespondent,  ts.  Qbaxam,  'Appellant 

.April  tS—Mav  H,  IBIt. 

Divorce:  /udffmeHt:  Interlocutom  or  flnalt  ZAntUed  divorce  froM  bed 
and  board:  Power  to  make  abtolitta. 

L  Actlou  tor  dlTorce  an  pnnlr  otatutorr.  and  only  auch  jndxmeiitB 
mar  be  entered  tberela  m  are  authorised  br  atatute. 

L  Except  in  ao  far  as  revocation  ts  expressly  proTlded  tor  In  sees. 
2370,  2376,  Stata.  (1S98),  that  part  of  a  divorce  Jadgment  which 
grants  the  dlTorce  la  no  more  to  be  altered,  revised,  or  set  aside 
after  the  term  at  which  It  Is  rendered  than  any  other  Judgment 
of  a  court  ot  record. 

S.  A  Judgment  of  divorce  from  bed  and  board  for  a  limited  time, 
granted  on  the  ground  that  the  defendant  wife  was  given  to 
Intoxication,  and  providing  that  at  the  end  of  such  time  either 
party  "may  proceed  in  the  action  as  he  or  she  shall  deem  for 
bis  or  her  best  Interest,"  waa  not  an  Interlocutory  judgment 
authorized  by  sec.  2883,  Stata  <189S),  but  a  final  Judgment;  and 
there  was  no  Jurisdiction  or  authority  at  the  end  of  the  time 
limited  to  enter  a  Judgment  of  absolute  divorce,  even  though  the 
trial  court  Intended  by  the  flrst  Judgment  to  reserve  the  rigbt 
to  grant  as  absolute  divorce  upon  the  record  ss  it  stood  at  that 
time,  in  case  the  parties  shotild  not  reunite  during  the  period 
limited. 

4.  There  was  In  mcli  case  no  "condition  to  be  performed,"  within 
tJie  meaning  ot  said  sec  2883,  Stata.  (18&S).  LomberfON  v. 
Lamierton,  126  Wla.  618,  disUngnlahed. 
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Appeal  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee oonntj-:  W.  J.  Tdbner,  Circuit  Judge,     Reversed. 

The  plaintiff  in  October,  1908,  waa  granted  a  divorce  from 
bed  and  board  for  two  yean  on  the  ground  that  the  defendant 
was  givm  to  intoxioation.  The  judgment  gave  the  custody  of 
the  fonr  minor  children  of  the  parties  to  the  defendant,  and 
provided  for  the  payment  of  certain  sums  monthly  for  her 
support  and  that  of  her  children.  The  judgment  also  pro- 
vided that  at  the  end  of  the  two  years  either  party  "may  pro- 
ceed in  the  acticm  as  he  or  she  shall  deeon  for  his  or  her  best 
interest."  It  appears  by  the  opinion  of  the  trial  jadge  that 
at  the  time  of  Uie  judgment  the  defendant  had  not  been  using 
intoxicating  liquors  since  the  commencement  of  the  action,  a 
period  of  a  little  leas  than  two  years.  The  parties  lived  sepa- 
rate and  apart  after  the  judgment,  and  in  December,  1910, 
the  plaintifi  filed  his  petition  slleging  only  the  entry  of  the 
original  judgment  and  that  the  parties  had  complied  there- 
with, and  praying  that  an  absolute  judgment  of  divorce  be 
granted  to  him.  A  general  demurrer  to  this  petition  was 
overruled,  and  an  answer  was  filed  by  defendant  alle^ng  im- 
proper conduct  of  various  kinds  on  the  part  of  the  plaintiff 
during  tJie  two  years,  but  not  alleging  adultery,  and  praying 
for  the  dismissal  of  the  proceeding. 

After  the  taking  of  testimony  the  trial  court  found,  among 
other  thin^ : 

"1.  That  upon  the  findings  made  in  the  action  at  the  time 
the  interlocutory  judgment  herein  was  entered,  the  plaintiff 
was  entitled  to  an  absolute  decree  of  divorce,  and  that  the  in- 
tention of  the  court  at  that  time  in  and  by  said  interlocutory 
judgment  reserved  the  right  to  enter  a  final  judgment  upon 
the  record  aa  it  stood  at  that  time,  upon  the  application  of 
either  party,  providing  the  parties  did  not  unite  during  the 
period  of  such  interlocutory  judgment 

"2.  That  more  than  two  years  has  elapsed  since  the  date  of 
the  entry  of  such  interlocutory  judgment,  and  no  appeal  there- 
from has  been  had  and  no  order  has  been  made  or  entered 
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since  the  date  of  the  entry  of  said  interlocutory  judgment 
changing  the  status  of  the  parties  to  this  action,  that  Uie  plaint- 
iff and  defendant  have  not  lived  or  cohabited  together  since 
the  date  of  the  entry  of  said  interlocutory  judgment,  and  that 
the  parties  hare  not  and  cannot  live  tc^ther  as  husband  and 
wife. 

"3.  That  the  defendant  in  this  action  has  not  since  the  com- 
mencement thereof  been  given  to  the  use  of  intoxicants,  that 
there  is  nothing  in  the  record  of  the  plaintiff  which  should  pre- 
vent the  court  from  granting  the  relief  prayed  for  in  his  peti- 
tion, that  he  is  now  performing  hie  duties  as  a  father  and  has, 
ever  since  the  decree  was  entered,  to  the  best  of  his  ability,  and 
that  he  has  devotion  for  his  children  and  has  done  what  he  is 
doing  for  the  best  interests  of  the  children." 

Other  findings  with  relation  to  the  property  and  custody  of 
the  children  were  made  and  the  plaintiff  was  granted  an  ab- 
solute divorce,  also  the  custody  of  the  eldest  aoa,  and  required 
to  pay  a  monthly  sum  for  maintenance,  while  the  defendant 
waa  given  the  custody  of  the  other  three  childreiL  From  this 
judgment  the  defendant  appeals. 

T.  H.  Dorr,  for  the  appellant 

/.  M.  Clarke,  for  the  respondent. 

WiNsi^w,  C.  J.  A  divorce  action  is  purely  the  creature 
of  statute,  and  hence  the  judgment  appealed  from  cannot  be 
justified  unless  it  is  authorized  by  statute.  Boehler  v.  Boeh- 
ler,  126  \Rs.  627,  104  N".  W.  840.  It  is  plain  that  the  di- 
vorce statute  itself  does  not  authorize  it  The  provisions  for 
the  revision  and  alteration  of  divorce  judgments,  with  respect 
to  the  care  and  support  of  the  children  and  the  allowances  of 
alimony,  do  not  authorize  any  change  in  that  part  of  the  judg- 
ment granting  the  divorce.  Nor  do  the  provisions  authoriz- 
ing revocation  of  a  judgment  of  limited  divorce  upon  recon- 
ciliation of  the  parties,  or  of  a  judgment  a  vinculo  upon  re- 
marriage, affect  the  question  here.  Sees.  2363,  2369,  2370, 
and  2375,  Stata.  (1898). 

After  the  expiration  of  the  term  at  which  it  is  rendered  a 
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divorce  judgment  is  no  more  to  be  altered,  revised,  or  set  aside, 
so  far  aa  the  part  which  grants  the  divorce  is  concerned,  than 
any  other  judgment  of  a  court  of  record.  Bassett  v.  Bassett, 
99  Wis.  344,  74  N.  W.  780.  These  principles  were  fully  ap- 
preciated by  the  trial  judge,  but  he  thought  that  under  the 
doetriiie  laid  down  in  the  case  of  Lamberton  v.  Lamberlon, 
125  Wig.  616, 104  N.  W.  807,  the  judgment  of  limited  divorce 
might  properly  be  r^arded  as  an  interlocutory  judgment  un- 
der the  provisions  of  sec.  2883,  Stats.  (1898). 

We  are  satisfied  that  this  view  was  erroneous.  The  statute 
allows  the  entry  of  an  interlocutory  judgment  in  three  definite 
contingencies  and  no  more,  viz. :  (1)  when  tbere  is  an  account 
to  be  taken;  (2)  an  issue  of  fact  to  be  decided;  or  (3)  some 
condition  to  be  performed.  It  is  clear  that  the  first  two  con- 
tingencies have  no  application.  In  the  Lamberion  Case  it 
was  held  that  the  first  judgment  granting  a  limited  divorce 
from  bed  and  board  was  entered  on  condition  that  the  defend- 
ant should  refrain  from  the  use  of  liquor  during  the  continu- 
ance of  the  limited  period,  and  diat  if  he  did  not  a  permanent 
decree  should  be  entered.  This  was  deemed  to  be  a  condition 
within  the  meaning  of  the  statute.  If  the  defendant  ab- 
stained, no  further  judgment  was  to  be  entered ;  if  he  did  not, 
the  divprce  was  to  be  made  permanent.  The  case  does  not 
reaxsk  the  present  situation.  There  was  nothing  here  which 
can  in  any  proper  sense  be  called  a  condition  to  be  performed. 
The  trial  judge  says  that  his  intention  Was  to  reserve  the  right 
to  enter  a  final  judgment  on  the  record  as  it  stood  at  the  time 
of  the  interlocutory  judgment,  providing  the  parties  had  not 
united  during  the  period  limited.  This  left  it  within  the 
plaintiff's  power  to  secure  an  absolute  divorce  by  refusing  to 
become  reconciled  with  his  wife,  and  this,  too,  notwithstand- 
ing she  might  (as  in  fact  she  did)  completely  reform  from  the 
use  of  intoxicants  and  thus  remove  all  cause  for  any  divorce. 
It  amonnta  to  a  provision  that  the  plaintiff  may  obtain  a  di- 
vorce from  his  wife  by  doing  that  which  he  ought  not  to  do. 
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This  ie  not  a  condition  wiUiin  Hhe  meaning  of  the  statute.  It 
is  offering  a  premium  for  breakiDg  the  marital  bond. 

It  is  bdieved  tliat  tiie  Lamberton  Case  went  as  far  as  is  de- 
sirable in  applying  the  provisions  of  the  section  anthorizing 
interlocutoiy  judgments  to  divorce  actions.  That  case  simply 
held  that  a  court  mi^t  temporarily  refuse  an  absolute  or  pei^ 
nmnent  divorce  te  the  innocent  party  notwithstanding  good 
cause  might  be  shown,  and  grant  an  interlocutory  decree  for  a 
limited  period  in  order  te  allow  the  guilty  party  to  reform, 
and  in  case  of  such  a  refomLation  refuse  a  permanent  decree 
alt<^ther,  or  in  case  tiiere  was  no  reformation  enter  tiie  per- 
manent decree. 

We  regard  tiie  first  judgment  entered  in  the  present  case  as 
a.  final  and  not  ae  an  interlocutory  judgment.  There  was 
therefore  no  jurisdiction  or  authority  to  enter  the  judgment 
appealed  from. 

By  the  Court. — The  judgm^it  appealed  from  is  reversed, 
and  the  action  is  remanded  with  directions  to  dismiss  the  peti- 
tion of  the  plaintiff. 


En!BB,  Respondent,  vs.  Grifka,  Appellant 

A^rU  tS—Maa  14,  191t. 

fftMbond  and  wife:  Necetaarlei  fwmiaJied  to  vtife:  I/ioMIltv  of  kw*- 
Dand.-  Pleading:  ADpooI  from  cfi>il  court  of  UOvaiikee  count]/: 
Juagment  when  reverted;  Return  of  clerk:  Jjipeol  to  tupre»e 
court:  Findings  of  fact:  Presumption. 

1.  For  necessaries  furnished  his  wife  a  husband  la  liable  onlr 

under  special  clrcuniBtances  and  conditions,  and  these  mnst  be 
pleaded  In  order  to  state  a  cause  of  action  against  him. 

2.  Under  subd.  3,  sec.  28,  ch.  649,  Laws  of  1909,  ludgments  of  the 

civil  court  of  Milwaukee  county  are  not  to  be  reversed  on  ap- 
peal unlesa  it  afflrmatlvelr  appears  that  mantfest  error  In  that 
court  deprived  the  wpellant  of  a  fair  trial,  and  that  by  reason 
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thereof  bU  rtghta  csnnot  be  protected  and  inbetantlal  Jiutlce 
done  without  a  rererul  of  the  JudgmeDt. 
S.  No  snch  prejadlcl&l  error  resulted  where,  after  OTeirultng  a  de- 
murrer ore  tentM  to  a  complftint  which  tailed  to  allege  the  nec- 
tmaaxj  special  clrcnmstaiicea  to  entitle  plalntlfl  to  recoTer  for 
neceasarlea  fnmlahed  to  defendant'a  wife,  the  trial  court  pro- 
ceeded with  the  trial  and  found,  upon  the  evidence,  that  rach 
special  clrcumBtancea  and  conditions  existed, — there  being  noth- 
ing In  the  record  to  show  that  defendant  waa  surprised  by  the 
conrt's  ruling  or  was  unable  to  produce  his  evidence  on  those 
Isenes,  or  that  he  did  not  fully  meet  those  issues  with  such  erl- 
deoce  as  he  could  command. 

4.  Appeals  to  the  circuit  court  from  tlie  civil  court  of  Milwaukee 

county  should  be  taken  In  the  manner  provided  by  ch.  160, 
Stats.,  relating  to  appeals  from  Justices'  courts;  and  the  return 
of  the  clerk  should  contain  the  evidence  taken  upon  the  trlaL 

5.  Where,  upon  such  an  wpoal,  the  return  did  not  contain  tbe  evi- 

dence, but  the  Judgment  was  affirmed  by  the  circuit  court  upon 
the  minutes  of  the  clerk  and  the  findings  of  the  Judge  of  the 
civil  court,  such  findings  will,  upon  an  ^peal  to  the  aupreme 
court,  be  presumed  to  have  been  sustained  by  the  evidence. 

Affxai.  from  a  judgm«Dt  of  the  circuit  court  for  Milwau- 
kee couufy :  La.tbbitob  W.  Halbst,  Circuit  Judge.    Affirmed. 

This  action  wtta  begun  in  the  civil  court  of  Milwaukee 
county  to  recover  tlie  reasonable  value  of  necessaries  fur- 
nished by  the  plaintiff  to  the  defendant's  wife  at  her  request. 

The  complaint  alleges  t^t  the  plaintiff  and  the  defendant 
are  residents  of  3filwaukee  county ;  that  the  defendant  is  the 
husband  of  Bessie  Grifka;  liiat  the  plaintiff  between  certain 
alleged  days,  at  the  request  of  Bessie  Grifka,  furnished  her 
twenty-sis  weeks  and  four  days  with  board  and  lodging  and 
$12.50  in  cash ;  that  the  board  and  lodging  so  furnished  were 
reasonably  worth  the  alleged  simi;  and  that,  although  pay- 
ment had  been  demanded  from  the  defendant  for  the  value  of 
the  board  and  lodging  and  for  the  money  advanced  to  his  wife, 
payment  had  been  refused.     The  answer  is  a  g«ier&l  denial. 

After  the  first  witness  was  sworn  upon  the  trial  the  defmd- 
ant  objected  to  the  admission  of  any  evidence  under  the  corn- 
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plaint,  on  the  ground  that  the  complaint  did  not  atate  facta 
sufficient  to  constitute  a  good  cause  of  action.  The  objection 
was  overruled,  tlie  defendant  excepted,  and  tlie  trial  pro- 
ceeded. The  minutes  of  the  clerk  show  that  witnesses  were 
sworn  in  behalf  of  the  plaintiff  and  in  behalf  of  the  defend- 
ant and  that  the;  gave  their  evidence ;  that  the  hearing  of  the 
testimony  took  all  of  one  afternoon  and  part,  at  least,  of  the 
neist  day  (none  of  the  evidence  is  returned  as  part  of  the  rec- 
ord transmitted  to  the  circuit  court  on  appeal)  ;  that  after  the 
arguments  of  the  counsel  had  been  concluded  the  court  con- 
tinued the  case  for  a  week ;  and  that  at  this  time  the  court  filed 
an  opinion  finding  that  the  claim  of  the  plaintiff  was  estab- 
lished by  evidenoe  and  that  the  defendant  was  indebted  there- 
for to  the  plaintiff. 

The  findings  of  fact  filed  by  the  court  state  that  the  defend- 
ant and  Bessie  Qrifka  were  husband  and  wife  during  the 
period  during  which  the  plaintiff  furnished  the  wife  with 
boarding  and  lodging;  that  tbe  plaintiff  was  the  father  of  the 
defendant's  wife;  that  for  more  than  two  months  after  tbe 
marriage  of  the  defendant  he  and  bis  wife  lived  at  the  home 
of  the  defendant's  mother;  that  two  grown  brothers  of  tie  de- 
fendant occupied  the  same  house ;  that  the  members  of  the  de- 
fendant's family  so  conducted  themselves  toward  his  wife  as 
to  show  plainly  that  she  was  not  welcrane  in  the  house ;  that 
the  defendant's  wife,  prior  to  going  to  live  at  her  father's 
home  and  while  she  was  tiiere,  repeatedly  requested  her  hus- 
band to  provide  a  suitable  home  for  her ;  Uiat  he  refused  and 
neglected  to  provide  any  home  for  her  except  the  home  of  his 
mother,  although  be  was  of  sufficient  financial  ability  to  pro- 
vide a  home ;  that  the  defendant  took  hia  wife  from  the  home 
of  hia  mother  to  a  hotel  in  the  city,  remained  there  with  her 
for  a  while,  but  finally  returned  to  the  home  of  his  mother, 
leaving  his  wife  at  the  hotel ;  that  the  wife  refused  to  go  with 
him  to  the  home  of  his  mother,  because  of  previous  ill-treat- 
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m^t  and  humiliation  from  the  membere  of  the  family  vhen 
ehe  -was  there;  that  the  defendant  paid  part  of  the  expenses  of 
his  wife  at  the  hotel,  but  withdrew  bis  credit  from  her  there 
and  also  notified  stores  in  the  city  not  to  sell  and  deliver  any 
goods  to  his  wife  on  his  credit;  that  the  defendant's  wife, 
while  visiting  her  husband  at  the  home  of  his  mother,  was 
driven  therefrom  with  a  knife  by  one  of  his  brothers;  that  the 
defendant's  wife  was  without  money  at  the  hotel  and  the 
plaintiff  paid  $12.50  to  have  her  trunk  released ;  that  the  de- 
fendant's wife  removed  from  the  hotel  to  the  home  of  &e 
plaintiff  and  was  there  furnished  with  board,  lodging,  and 
laundry  during  the  time  for  which  tOie  plaintiff  demands  pay; 
that  the  board,  lodging,  and  laundry  were  necessaries ;  that  the 
defendant,  during  the  period  of  his  married  life,  had  rather 
reluctantly  given  his  wife  not  to  exceed  $10;  and  that  the 
board  and  lod^ng  furnished  the  defendant's  wife  by  the  plaint- 
iff were  reasonably  worth  $5  per  week. 

The  court  concluded  as  matter  of  law  Uiat  the  conduct  of 
the  defendant's  wife  in  living  separate  and  apart  from  her 
husband  and  in  refusing  to  cohabit  with  him  at  the  home  of 
his  mother  was  justified ;  that  the  board  and  lodging  furnished 
her  by  the  plaintiff  and  the  payment  of  the  hotel  bill  were 
necessaries ;  and  that  the  plaintiff  was  entitled  to  recover  the 
reasonable  value  of  the  board  and  lodging  and  the  sum  paid 
to  the  hotel 

An  appeal  was  taken  from  the  judgment  of  the  civil  court 
to  the  circuit  court  for  Milwaukee  county.  The  clerk  of  the 
civil  court  did  not  transmit  any  of  the  evidence  taken  on  the 
trial  in  the  civil  court,  but  the  judgment  of  the  civil  court  was 
afllrmed  by  the  circuit  court  on  the  minutes  of  the  clerk  and 
the  findings  of  the  judge  of  the  civil  court.  This  is  an  appeal 
from  the  judgment  of  the  circuit  court  affirming  the  judgment 
of  the  civil  court 

For  the  appellant  there  was  a  brief  by  Arthtir  A.  Mueller, 
Vol.149— 89 
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attorney,  and  Jidivs  0.  Boehl,  oi  coimaei,  and  oral  argument 
by  Mr.  Mueller. 

For  the  respondent  theie  was  a  brief  by  Eoetkke  <£  Affetdt, 
and  oral  aifftunent  by  Oeorffe  A.  Affeldi, 

SiBBBCEBB,  Z.  It  is  manifest  that  Uie  complaint  was  in- 
sufficient m  that  it  failed  to  allege  any  of  the  apedal  circum- 
stances and  conditions  showing  that  the  defendant  was  liable 
for  necessarieB  famished  to  his  wife.  A  husband  is  not  ipso 
facto  liable  for  all  necessariee  ihat  may  be  furnished  his  wife. 
It  is  only  under  circumstances  and  conditions  showing  a  neces- 
sity that  they  be  furnished  her  by  others,  such  as  his  miscon- 
duct onnpeUing  her  to  leave  him  and  their  home,  hie  wilful 
refusal  to  provide  for  her,  or  his  deserting  her,  that  the  hus- 
band is  liable  for  them.  Since  the  special  circumstances  and 
conditions  creating  sudi  a  liability  are  essential  to  a  canse  of 
action  for  such  a  <daim,  they  must  be  alleged  to  constitute  a 
good  complaint  in  sudi  an  action.  Brown  v.  Warden,  39 
Wis.  432;  Warner  v.  Heiden,  28  Wis.  517. 

It  appears  from  the  record  of  the  proceedings  had  in  the 
civil  court  that  when  the  first  witness  called  by  the  plaintiff 
to  sustain  his  claim  had  been  sworn,  the  defendant  objected 
to  the  reception  of  any  evidence  under  the  complaint  upon  the 
ground  that  it  failed  to  allege  facts  sufBcient  to  constitute  a 
cause  of  action.  The  court  overruled  the  objection  and  or- 
dered that  the  trial  proceed.  The  questitm  is:  Does  this  error 
of  the  civil  court  require  reversal  by  the  circuit  court  of  the 
judgment  appealed  from  t  It  is  provided  by  subd.  3,  sec  28, 
di.  549,  Laws  of  1909,  that 

"Every  judgment  of  said  civil  court  shall  be  affirmed  or 
modified  and  affirmed  as  so  modified,  by  the  circuit  court, 
upon  appeal,  unless,  by  reason  of  manifest  prejudicial  error 
in  the  trial  of  the  action  in  which  such  judgment  was  rendered, 
any  party  thereto  has  not  had  a  fair  trial  thereof  in  the  civil 
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court ;  but  in  any  such  case  of  mistrial,  where  substantial  jus- 
tice cannot  otherwise  be  done  and  the  rights  of  the  parties  oth- 
erwise observed  and  protected,  the  judgment  of  the  civil  court 
therein  shall  be  reversed,"  etc 

It  is  obvious  from  the  context  of  this  provision  that  a  judg- 
ment of  the  civil  court  ia  not  to  be  reversed  upon  appeal  to  the 
circuit  court,  unless,  upon  examination  of  the  record  of  the 
civil  court  aa  returned  to  the  circuit  court,  it  shall  appear  from 
such  return  that  "bj  reason  of  manifest  prejudicial  error  in 
the  trial''  the  appellant  "has  not  had  a  fair  trial  thereof  in 
the  civil  court"  It  is  also  provided  that  "in  any  such  case  of 
mistrial,  where  substantial  justice  cannot  otherwise  be  done 
and  the  rights  of  the  parties  otherwise  observed  and  protected," 
the  judgment  appealed  from  ie  to  be  reversed  and  further  pro- 
ceedings, as  there  provided,  are  to  be  had  in  the  appellate 
court  It  seems  reasonably  clear  from  the  statute  that  the  ap- 
pellant was  not,  as  a  matter  of  right,  entitled  to  reversal  of  the 
judgment  by  reason  of  manifest  error  committed  by  the  trial 
court  It  must  furthermore  appear  in  the  circuit  court  that 
the  manifest  error  resulted  in  an  unfair  trial  of  the  action  as 
to  the  appellant  and  that  by  reason  thereof  substantial  justice 
cannot  be  done  except  by  a  reversal,  and  that  the  appellant's 
ri^ts  cannot  be  otherwise  observed  and  protected.  The  legis- 
lature, in  dealing  with  this  subject,  evidently  designed  to  make 
it  the  rule  that  the  judgment  of  the  trial  court  should  stand 
unless  it  should  affirmatively  appear,  upon  examination  of  the 
record,  that  the  error  complained  of  had  such  a  prejudicial  re- 
sult that  the  appellant  did  not  have  a  fair  trial,  and  that  by 
reason  thereof  his  ri^ts  cannot  be  protected  and  substantial 
justice  done  him  without  a  reversal  of  the  judgment  appealed 
from.  It  therefore  devolved  on  the  circuit  court  to  examine 
the  record  and  determine  whether  the  error  complained  of  had 
had  such  an  adverse  eflfect  upon  the  appellant's  rights  as  re- 
quired a  reversal  of  the  judgment     Obviously,  the  object  of 
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this  procedure  is  to  prconote  ihe  ends  of  justice  and  obviate 
the  necessity  of  retriala  of  causes  on  account  of  such  errors, 
when  the  appellate  court  is  of  the  opinion  that  such  a  technical 
mistrial  did  not  produce  a  miscarriage  of  justice,  and  that 
subatantial  justice  was  attained  hy  the  judgment  appealed 
from.  Applying  this  test  to  the  instant  case,  it  must  be  ascer- 
tained whether  or  not  the  holding  of  Uie  trial  court  in  oyvt- 
ruling  the  demurrer  ore  terms  prevailed  the  appellant  from 
having  a  fair  trial,  whether  or  not  it  operated  in  such  a  way 
that  substantial  justice  was  not  done,  and  whether  or  not  the 
rights  of  the  appellant  could  be  obserred  and  protected  with- 
out a  reversal  of  the  judgment  The  record  shows  that  the 
trial  court  proceeded  with  the  trial,  after  overruling  the  de- 
murrer ore  ienus,  and  that  witnesses  were  sworn  by  both  par- 
ties and  their  evidence  taken.  No  record  of  the  evidence  was 
returned  by  the  civil  court,  but  the  civil  court  made  its  find- 
ings of  facts  upon  the  disputed  issues  of  fact,  to  the  effect  that 
the  special  circumstances  and  conditions  of  defendant's  lia- 
bility for  necessaries  of  his  wife  were  shown  to  exist  These 
issues  were  gone  into  on  the  trial  and  were  determined  by  the 
court  There  is  nothing  in  the  record  diowing  that  the  de- 
fendant was  surprised  by  the  court's  ruling,  was  unable  to  pro- 
duce his  evidence  on  these  issues,  or  that  he  did  not  fully  meet 
these  issues  with  such  evidence  as  he  could  command  in  de- 
fense to  plaintiff's  claim.  Under  these  circumstances  the  er- 
ror of  the  court's  ruling  did  not  deprive  the  appellant  of  a  fair 
trial ;  nor  did  the  ruling  against  him  operate  to  prevent  sub- 
stantial justice  being  done  and  his  rights  from  being  observed 
and  protected  by  the  judgment  he  appealed  from.  Under 
such  circumstances  the  provisions  of  the  statutes  do  not  con- 
template that  the  judgment  should  be  disturbed  on  appeal 
Since  the  evidence  is  not  before  us,  it  is  presumed  that  the 
^dings  are  sustained  by  the  evidence  adduced. 

It  is  to  be  observed  uiac  the  return  of  the  clerk  of  die  civil 
court,  pursuant  to  ch.  160,  Stats.,  should  contain  the  evidence 
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t«ken  on  the  trial.  Sec  3763,  Stats.  (1898).  The  procedure 
for  taking  an  appeal  from  the  civi!  court  to  the  circuit  court 
shall  be  in  the  manner  provided  hj  ch.  160  of  the  Statutes  re- 
lating to  appeals  from  justices'  courts.  Subd.  1,  see.  28,  ch. 
549,  Laws  of  1909.     See  Fred  Miller  B.  Co.  v.  Milwaukee, 

150  Wis. ,  136  N.  W.  157. 

By  the  Court. — Hie  judgment  appealed  from  is  affirmed. 


Sablow,  Administratrix,  Appellant,  vs.  Fostbb,  Respondent. 

April  gS—Mav  li,  IBlf. 

{1-5, 13)  Appeal:  Review:  QueiHont  of  fact:  Verdict  when  avatainea: 
Earmleti  errort.  (6-11)  Aatomobilei :  Oroti  negligence:  Un- 
lawful speed:  Instructions  to  jury.  (S,  12)  Special  verdict: 
Questions  submilted:  Omissiont:  Waiver.  (H,  16)  Jury:  Con- 
trol 6v  court:  Urging  agreement:  Time  kept  out:  Comforts  to 
be  provided. 

1.  Where  there  la  &  (air  doubt  aa  to  whether  a  verdict  Is  contrary 

to  the  evidence,  the  tact  that  the  trial  court  approved  It  la  of 
controlling  weight. 

2.  A  verdict  approved  by  the  trial  court  which  has  any  credible  evi- 

dence to  support  It  will  not  be  disturbed  on  appeal. 

3.  'Where  there  Is  any  room  for  putting  probability  on  one  aide 

against  probability  on  the  other,  It  cannot  be  aald  that  a  verdict 
la  without  any  evidence  to  support  it. 

4.  Responsibility  for  the  correct  determination  of  questions  of  fact 

in  legal  actions  rests  upon  the  trial  court  and  Jury,  not  upon 
the  supreme  court. 
6.  Where  evidence  ottered  on  rebuttal  la  not  of  new  matter,  but 
merely  to  explain  or  make   more  clear  evidence  previously 
given,  the  trial  court  has  a  very  broad  discretion  as  to  its  ad- 


6.  In  on  action  for  death  of  plalntUt's  intestate,  alleged  to  have  been 
caused  by  defendant's  wanton  and  reckless  driving  of  his  auto- 
mobile in  which  the  deceased  was  riding,  by  reason  of  which 
the  car  ran  into  a  ditch  and  was  overturned,  evidence  tending 
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to  show,  unong  otber  tblngs.  Out  tb«  car,  vUcti  bad  been  nm- 
nliiK  about  elgbteen  mllea  an  bour,  In  tbe  nlgbttlme,  met  a 
buggy  on  a  narrow  tumpiked  road  and  vaa  forced  to  paag  It  on 
tbe  left  side;  that  tbe  rear  wbeels  of  tbe  car  skidded  to  the 
left,  and  wtaen  defendant  attempted  to  keep  it  from  going  Into 
tbe  ditch  on  that  side  and  to  get  It  back  into  tbe  center  of  tbe 
road  It  akldded  to  the  right  and  went  into  tbe  right-hand  ditch, 
la  heid  to  sustain  fladings  by  tbe  Jury,  approved  by  tbe  trial 
court,  to  the  elTect  that  the  defendant  was  not  rmuitng  the  car 
at  an  unlawful  rate  of  apeed  aa  he  approached  tbe  place  In 
question,  and  that  be  did  not  ran  tt  raably,  reckleealy,  or  wan- 
tonly, and  in  disrogard  of  the  safety  of  others. 

7.  Instructions  to  the  Jury,  with  refereilce  to  the  question  whether 
the  car  approached  the  place  at  an  unlawful  ^eed,  distinguish- 
ing between  that  period  of  time  and  a  BUbaeqnent  period,  and 
stating  that  evidence  as  to  a  sudden  speeding  up  of  the  car  in 
the  elfort  to  keep  It  from  skidding  Into  the  left-hand  ditch  had 
nothing  to  do  with  tbe  question  then  under  consideration,  did 
not  Invade  the  province  of  the  Jury  and  were  correct 

S.  The  Jury  having  acquitted  defendant  of  running  tbe  car  at  an 
unlawful  speed  and  of  all  the  essentials  of  gross  negligence,  tbe 
question  of  proximate  cause  1b  immaterial  and  its  snbmtselou 
to  the  Jury  not  prejudicial. 

9.  An  instruction  ss  to  the  meaning  of  tbe  word  'Wilfully"  In  a 
question  submitted  to  the  Jury,  which  was  correct  as  far  as  It 
went  bnt  did  not  define  the  term  aa  speclflcally  aa  It  might, 
was  not  prejudicially  erroneous.  In  the  abeence  of  any  request 
for  more  speciflc  definition. 

10.  Instructions,  quoted  In  tbe  opinion,  as  to  the  words  "rashly,  reck- 

lessly,  or  wantonly,"  are  Aeld  to  have  correctly  stated  the  law 
as  to  the  meaning  of  these  terms  when  used  to  characterlie 
gross  negligence. 

11.  The  mere  running  of  tbe  car  at  unlawful  qpeed  In  such  a  case         y  ^ 
would  be  ordinary  negligence,  and  would  constitute  grcaa  n«-      y-X  - 


llgence  only  when  coupled  with  such  wanton  and  reckleas  dis- 
regard of   human    safety   aa   to  evince  intent,  actual  or  ^S&'  y^^' ■fji\ 
LCtive,  to  Injuro.  ^k'^JT    ^ 

lied    *"'a,^         ! 


Btructive, 

12.  When  no  request  was  made  to  submit  any  question  not  embodied    «*V' 
In  the  special  verdict  tbe  losing  party  cannot,  on  vpeal,  com-      ' 
jtlain  that  the  material  Issues  were  not  covered. 

IS.  On  appeal  to  this  court,  no  error  will  be  deemed  prejudicial  or 
material  unless  it  affirmatively  appeara  that,  had  It  not  oc- 
curred, the  result  might  probably  have  been  materially  more 
favorable  to  tbe  party  complaining. 
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14.  The  trial  judge  mar  properly  admonlah  a  Jury  of  the  Importance, 

from  a  public  aa  well  as  a  private  standpclnt,  ot  using  their 
Terr  beat  endeaTora  to  agree  upon  a  verdict,  making  it  clear 
that  no  effort  U  being  made  to  coerce  any  one  to  aurrender  bis 
deliberate,  honeat  JudgmenL 

15.  Although,  after  having  deliberated  eome  twenty-nine  houra,  the 

Jury  reported  that  In  their  opinion  an  agreement  was  Impoesl- 
ble,  and  although  no  convenlenceg  were  provided  tor  their  rest 
at  night,  there  waa  no  error  In  this  caae  In  beeping  them  out 
more  than  forty  houn,— the  Issne  aulnnltted  being  simple,  fully 
explained  by  the  trial  court,  and  depending  upon  evidence  of 
such  character  that  there  was  little.  If  any,  excuse  for  such  long 
delay  In  reaching  an  agreement,  and  the  Jury  not  having  re- 
quested to  be  discharged  nor  having  made  any  complaint  ot 
fllcknese,  exhaustion,  or  diKomfort. 

Appeal  from  a  judgment  of  the  circuit  court  for  Winne- 
bago count; :  Chestek  A.  Fowleb,  Judge.     Affirmed. 

Action  to  recover  damages  sustained,  by  the  statutory  claim- 
ants in  such  caaes,  for  the  all^|;ed  negligent  killing  of  plaint- 
iffs intestate. 

The  theory  of  plaintiff  is  that  defendant,  in  the  nighttime 
of  October  13,  1910,  while  operating  hia  automobile  and  hav- 
ing the  intestate,  b;  inritati(m,  as  a  companion,  drove  along  a 
tumplked  country  road  between  the  city  of  Omro  and  city  (rf 
Oahkosh, — ^well  knowing  the  condition  theireof,  including  all 
dangers  to  be  avoided,  particularly  those  caused  by  bridges, 
culverts,  turnpike,  ditches,  croesroads,  inequalities  of  the 
roadbed,  and  liability  to  meet  travelers  on  foot,  horseback,  or 
with  vehicles ;  and  that  on  account  of  its  being  so  misty  and 
dark  as  to  render  it  difficult  or  impossible  to  see  objects  ahead 
in  time  to  guard  against  interference,  it  was  perilous  to  travel 
at  an  excessive  rate  of  speed, — in  a  wanton  and  reckless  man- 
ner, utterly  regardless  of  the  safety  of  the  intestate ;  and  while 
so  doing  met  a  horse  attached  to  a  wagon  being  driven  along 
the  highway,  under  such  circumstances,  in  view  of  auch  wan- 
tonness and  recklessness,  that  he  could  not  see  the  horse  in 
time  to  control  his  machine  as  the  necessities  of  the  situation 
required  and  which  be  knew  was  liable  to  occur ;  whereby  such 
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machine  plunged  into  a  side  ditch,  onto  the  rails  and  ties  of  an. 
interurbau  tra^  laid  on  the.highwaj,  and  was  overtumed  and 
wrecked,  falling  upon,  crushing,  and  so  injuring  the  inteetato 
that  he  died  in  consequence  thereof.  The  claim  of  defendant 
18  that,  notwithstanding  the  intestate  was  riding  with  defend- 
ant as  claimed,  and  was  killed  by  the  overturning  and  wreck- 
ing of  die  automobile,  he  was  so  riding,  accompanied  by  two- 
others,  at  his  request  and  for  his  accommodation ;  that  tJie  ma^ 
chine  was  not  being  driven  at  an  excessive  rate  of  speed  nor  in 
a  dangerous  or  wanton  manner ;  that  the  conditions  were  such 
that  defendant  could  end  did  see  tlie  horse  ahead  in  time  tO' 
avoid  danger  on  account  thereof,  so  far  as  concerned  any  fault, 
of  his;  that  he  observed  the  horse  a  considerable  distance  ahead 
standing  still,  or  nearly  bo,  on  the  south  side  of  the  way  and 
intended  to  pass  on  the  right  or  south  side  in  the  proper  and 
lawful  way ;  that  in  the  exercise  of  due  care  he  anticipated  the 
person  in  charge  of  the  horse  would  move  over  to  the  north 
and  proper  aide  of  tlie  way,  as  it  was  his  duty  to  do,  and  han- 
dled the  machine  accordingly  till  it  became  apparent  such  per- 
son would  persist  in  compelling  him  to  pass  on  the  left;  that 
he  then  made  the  proper  movement  therefor  and  when  op- 
posite the  vehicle  the  machine  suddenly  skidded  upon  the 
grass,  where  he  was  compelled  to  go  under  the  circumstances, 
causing  it  to  go  into  the  ditch,  against  the  railroad  ties  in  the 
roadbed,  and  overturn,  injuring  the  intestate  so  that  he  died  in 
consequence  thereof  without  any  ne^igence  on  defendant's 
part  causing  or  contributing  thereto ;  that  the  machine  was  be- 
ing operated  wholly  for  aoeommodalion  of  the  intestate  and 
that  he  rode  where  he  could  observe  all  conditions  as  well  as 
defendant. 

All  matters  precedent  to  the  right  to  maintain  the  action 
were  pleaded  and  established,  leaving  as  controverted,  the  al- 
lections  as  to  gross  negligence  in  handling  the  machine  and 
the  recoverable  damages,  in  ease  of  liability  being  established. 

There  was  evidence  tending  to  prove  the  following:  On  the 
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oocBsion  in  question  defendant  was  oat  with  Mb  maddne  for 
the  accommodation  of  deceased.  The^  were  old  acquaint- 
ances and  had  been  intimate  friends  from  boyhood.  There 
were  two  other  persons  along  who  were  taken  at  the  request  of 
deceased.  Hie  machine  approached  the  place  of  the  accident 
quite  late  at  nights  The  road  was  about  sixteen  feet  wide 
with  an  interurban  railway  track  on  the  south  side.  It  ran 
east  and  west  and  was  crossed  bj  another  road  near  the  par- 
ticular place.  The  traveled  track  was  on  a  turnpike  with 
quite  a  diteh  on  either  side.  It  was  dark  and  somewhat  misty. 
There  were  e£Scient  headlights  lighting  the  way  for  s<Hne  160 
feet  ahead.  Defendant  was  experienced  in  running  the  ma- 
chine and  believed  himself  competent  to  handle  it  under  all 
conditions  liable  to  arise.  During  the  period  immediately 
preceding  a  few  seconds  before  the  accident,  he  was  going  some 
eighteen  miles  per  hour,  more  or  leas.  Suddenly  he  saw  a  sin- 
gle horse  and  vehicle  in  charge  of  a  driver,  about  150  feet  in 
advance,  coming  toward  him  and  somewhat  on  the  soutb  of 
defendant's  right-hand  side  of  the  road.  That  was  the  side 
on  which  defendant  was  entitled  to  the  rig^t  of  way.  The 
driver  saw  defendant  coming  but  neglected  to  turn  te  his  rig^t 
as  he  should  have  done.  The  latter  did  not,  at  once,  check  the 
speed  of  his  machine,  supposing  the  man  would  turn  on  the 
proper  side  of  the  road.  He  persisted  in  keeping  on  the  wrong 
side.  When  defendant  was  within  fifty  or  seventy-five  feet 
of  him,  he  saw  he  would  be  compelled  to  take  the  left-hand 
side  in  order  to  pass.  He  then  checked  the  machine,  threw 
out  his  clutch,  and  swerved  to  the  left  At  the  rate  he  was 
going  he  could  have  come  to  a  full  stop  in  less  than  forty-five 
feet  He  succeeded  in  passing  the  rig;  but,  in  doing  so,  was 
compelled  to  swerve  so  to  the  left  that  the  bind  wheel  on  that 
side  struck  the  grass,  at  or  near  the  brink  of  the  ditch,  and 
commenced  to  rapidly  skid  so  as  to  carry  the  h&ck  end  of  the 
machine  into  it.  Thereupon,  he  let  in  the  duteh,  put  on 
power,  and  tried  to  right  the  machine  around  into  Uie  center 
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of  tbe  road.  It  iiiBtantly  jumped  forward  and  pointed  di- 
agooally  toward  the  opposite  aide.  Before  he  conld  stop  or 
turn,  it  skidded  to  tlie  right,  struck  the  ties  of  the  railroad 
track,  went  into  the  right-hand  ditch,  and  turned  over,  injur-  - 
ing  deceased  so  as  to  cause  his  death.  Defendant  used  the  ap- 
pliances for  controlling  the  machine  so  as  to  point  It  down  the 
road  and  avoid  the  danger  but  it  skidded  bo  he  lost  control  of 
it  to  the  extent  that  he  could  not  avoid  what  happened. 
Neither  he,  nor,  so  far  as  appears,  an;  of  his  compauiona,  ap- 
prehended serious  danger  till  it  was  too  late.  No  one  of  such 
companions,  so  far  as  appears,  protested  in  an;  wa;,  respect- 
ing the  speed  of  the  machine  or  the  manner  in  which  it  was 
handled.  There  was  conflict  respecting  the  speed  of  the  ma- 
chine and  the  particular  circumstancee  of  the  accident,  but  no 
evidence  indicating  but  that  all  occupants  of  the  auto  were  in 
harmony  as  regarda  the  manner  it  was  operated ;  and  no  evi- 
dence tending  to  show  defendant  had  any  thou^t  of  injuring 
any  one  or  but  that  he  was  safely  conveying  his  companions. 

The  cause  was  submitted  to  the  jury,  resulting  in  these 
findings  in  substance:  Defendant  was  not  running  the  ma- 
chine at  an  unlawful  rate  of  speed  as  he  approached  the  place 
where  the  injury  occurred.  Running  the  car  at  an  unlawful 
rate  of  speed  was  not  the  proximate  cause  of  Barlow's  death. 
Defendant  did  not  run  the  madiine  rashly,  recklessly,  or  wan- 
tonly and  in  disr^ard  of  the  safety  of  others.  The  car  waa 
run  at  the  rate  of  eif^teen  miles  per  hour  as  it  approached  the 
(^'ossing  near  the  place  of  the  injury.  Several  exceptions  to 
rulings,  before  and  after  verdict,  were  saved  in  plaintiffs  be- 
half. Adverse  to  her,  the  court  approved  of  the  findings  of  the 
jury  and  ordered  judgment  there(xi,  which  was  according 
entered  and  plaintiff  appealed. 

For  the  appellant  there  was  a  brief  I^  P.  H,  Martin,  of 
counsel,  and  Oruenewald,  Jackson  <£  Qrwaiewald,  attorneys, 
and  oral  argument  by  Mr,  Martin. 
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For  the  respondent  there  was  a  brief  by  Weed  <&  HolUaier, 
and  oral  argument  by  H.  I.  Weed. 

"lyfiBHHAT.T.,  J.  Thus  the  alleged  cause  of  action  was  for  in- 
juring deceased  with  actual  or  coDBtnictive  intent  to  do  so,  re- 
sulting in  his  death.  The  gist  of  the  matter  was  submitted  to 
the  jury  ia  the  question  as  to  whether  defendant  ran  the  car 
wilfully  and  rashly,  recklessly  or  wantonly,  and  in  total  dis- 
regard of  the  safety  of  others.  In  short,  as  to  whether  he  com- 
mitted the  very  aerioue  wrong, — ^widely  distinguishable  from 
one  roeting  in  mere  want  of  ordinary  care, — of  actual  or 
coDstructiTe  intent  to  injure.  The  court  thus  early  character- 
ized that  degree  of  negligence  which  is  not  defendable  by  or- 
dinary n^ligeuce  of  the  injured  person,  and  has,  with  sli^t 
lapses,  adhered  to  it  to  this  day.  Potter  v.  C.  &  N.  W.  R. 
Co.  21  Wis.  372;  Randdll  v.  NoHhwedem  Tel  Co.  64  Wis. 
140,  11  N.  W.  419;  Lockwood  v.  Belle  CUy  8t.  B.  Co.  92 
"Wis.  97,  65  N.  W.  866 ;  Schng  v.  C.  M.  &  8t.  P.  B.  Co.  102 
Wis.  515,  78  N.  W.  1090 ;  Bolin  v.  C,  8t.  P.,  M.  &  0.  R.  Co. 
108  Wis.  333,  84  K.  W.  446 ;  Watermolen  v.  Fox  Biver  E.  R. 
&  P.  Co.  110  Wis.  153,  85  N.  W.  663. 

Court  and  counsel  appreciated  the  nature  of  the  issue,  fully, 
as  evidenced  by  the  question  particularly  referred  to,  which 
is  in  harmony  with  all  others  submitted  to  the  jury.  The  sub- 
ject is  thus  referred  to  for  the  purpose  of  bringing,  into  clear 
view,  the  test  to  which  the  evidence  must  be  subjected  in  con- 
sidering the  claim  that  the  verdict  is  contrary  to  the  evidence, 
vhich  is  the  first  matter,  and,  really,  &e  most  significant  one 
presented  for  decision. 

In  considering  such  first  matter,  we  must  not  only  take  note 
of  the  precise  issue  between  the  parties,  but  the  fact  that  the 
trial  court  deliberately  considered  the  evidence  before  jud^ 
ment  and  approved  the  verdict  This  latter  circumstance  is  of 
great  and  often  controlling  weight, — always  controlling  in 
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case  of  fair  doubt.  We  muet  aleo  keep  in  significant  view  the 
rule  that,  the  verdict  of  a  juij  cannot,  properly,  be  disturbed 
on  appeal,  merely  because  of  its  appearing  to  be  against  the 
clear  weight  of  the  evidence,  or  because,  if  we  were  to  pasa 
upon  the  matter  as  seen  in  the  printed  record,  we  mi^t  find 
differently  than  the  jury  did. 

If  the  verdict  has  any  credible  evidence  to  support  it, — any 
which  the  jury  could  in  reason  have  believed,  leaving  all  mere 
confiicting  evidence,  evidence  short  of  matter  of  c<Hnmon 
knowledge,  conceded  or  unquestionably  estaUialied  facta  and 
physical  situations, — it  is  proof  against  attack  on  appeal,  and 
that  must  be  applied  so  strictly,  on  account  of  the  superior  ad- 
vantages of  court  and  jury  for  weighing  the  evidence^  that 
the  judgment  of  t^e  latter  approved  by  the  former  is  due  to 
prevail,  unless  it  appears  so  radically  wrong  as  to  have  no  rea- 
sonable probabilities  in  its  favor  after  giving  Intimate  effect 
to  the  presumption  in  its  favor  and  the  makewoi^ts  reason- 
ably presumed  to  have  been  ri^tly  afforded  below  which  do 
not  appear,  and  could  not  be  made  to  appear,  of  record. 

from  the  viewpoints  suggested,  the  evidence  has  been  care- 
fully examined  and  considered,  aided  by  counsel'a  careful 
analysis  of  it,  in  the  printed  as  well  as  upon  the  oral  argu- 
ment, without  discovering  any  fair  ground  for  saying  there  is 
no  legitimate  basis  for  the  verdict 

In  tie  very  nature  of  things,  as  indicated  by  what  has  been 
said,  the  cause  cannot  be  retried  here,  as  to  facts,  from  an 
original  viewpoint  An  appellate  court  does  not  possess  eflS- 
cient  facilities  for  doing  that ;  hence,  the  dignity  which  is  and 
must,  in  justice,  be  accorded  to  the  approved  verdict  of  a  jury. 

It  is  a  waste  of  time  and  private  and  public  resources  to 
proceed  with  expectation  that  this  court  can  and  wiU  wei^ 
mere  probabilities  against  probabilities  and  strike  a  balance. 
The  law  does  not  permit  it  It  would  be  as  liable  to  promote 
the  cause  of  wrong  as  of  right  to  attempt  it  It  would  invade 
the  function  of  the  trial  court  to  do  so.    Upon  it  rests  a  very 
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tigh  de^ee  of  responsibility  for  diBcovering  the  truth  from 
human  evidence.  Such  court  will  best  fully  appreciate  that 
by  holding  firmly  to  tlie  doctrine  that  it  cannot  be  relieved 
of  the  responsibility  indicated,  and  giving  due  weight  to  its 
decision.  The  efficiency  of  our  judicial  system  may  be  in- 
creased by  greater  appreciation  that,  as  to  facts  of  a  contro- 
versy of  a  legal  nature,  so  long  as  there  is  room  for  any  dis- 
cretion in  the  matter,  the  trial  court,  with  its  jury  of  sworn 
triers,  is  substantially  supreme.  Greater  appreciation  that 
the  responsibility,  substantially  irrelievably,  rests  there  and 
of  the  dignity  which  this  court  will  accord  to  initial  decisions 
will  stimulate  greater  efficiency  in  that  field, — greater  care  in 
responding  to  Uie  situation.  As  a  rule,  the  trial  jurisdiction, 
AB  to  facts  in  a  legal  action,  is  the  sole  reliance.  The  excep- 
ti(HiB  are  few,  where  the  evidence  below  is  viewed  in  the  light 
of  correct  rules  of  law. 

This  somewhat  lengthy  statement  of  the  situation  which 
counsel  for  appellant  have  to  face  in  this  case,  seems  justified 
by  the  proposition  upon  which  the  ailment  that  the  verdict 
is  contrary  to  the  evidence  is  based.  It  is  stated  thus  in  the 
brief:  "The  verdict  is  against  the  wei^t  of  evidence  and  is 
perversfit"  The  alleged  element  of  perversity  seems  to  sub- 
stantially drop  out  in  the  argument,  leaving  the  element  that 
the  verdict  is  contrary  to  the  weight  of  evidence,  as  the  only 
one  treated  so  as  to  challenge  attention.  True,  on  the  oral 
argument  the  proposition  was  given  the  cast  of,  the  verdict  is 
entirely  unsupported  by  the  evidence;  but,  that  seems  to  have 
been  baaed  on  the  thought  that  plaintiff's  theory  is  so  strongly 
established  that  the  contrary  evidence  is  not  worthy  of  belief. 
That  will  not  do,  so  long  as  evidence  on  the  one  side  is  not 
wholly  discredited  by  matter  of  common  knowledge,  conceded 
facts,  or  established  physical  situations.  If  there  is  any  room 
left  for  putting  probability  on  one  side  against  probability  on 
the  other,  it  cannot  be  said  the  verdict  is  without  any  evidence 
to  support  it> 
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In  view  of  the  coodusloi)  to  which  we  have  come,  the  abore 
general  etatement  of  principles  and  conditions  will  f  umiBb  as 
good  a  bftsis  therefor,  and  a  better  precedent  for  fntture  guid- 
ance, than  anj  analytical  diacussion  of  the  evidence.  As  a 
rule,  on  the  mere  queetion  of  whether  the  verdict  has  any 
sound  baeis  in  the  evidence,  such  discussion  does  not  seem  to 
be  required  or  be  advisable,  and  is  often  hardlj  excusable. 
The  assurance,  in  such  a  case,  that  the  evidence  has  been  care- 
fully examined  in  all  its  aspects,  and  a  statement  of  the  result 
reached,  must,  ordinarily,  suffice^  It  seems  very  clear  here 
that  there  is,  at  the  very  best  for  appellant,  a  oon£ict  as  re- 
gards the  speed  of  the  machine  and  very  little  or  no  evidence 
to  warrant  finding  actual  or  constructive  intent  to  injure. 

On  the  examination  of  Sheppard,  the  man  with  the  horse, 
evidence  was  elicited,  tending,  from  one  viewpoint,  to  show 
that  the  machine  came  toward  him  from  a  considerable  dis- 
tance back  at  a  very  moderate  rate  of  speed.  He  was  called, 
on  behalf  of  appellant,  on  rebuttal  and  questioned  to  show  that 
he  observed  the  machine  when  so  far  away  that  it  must  have 
approached  at  great  speed  to  reach  him  by  the  time  he  trav 
ersed  the  space  between  where  he  first  noticed  it  and  where  it 
passed  him.  The  questions  were  objected  to  as  not  proper  re* 
buttal  and  were  ruled  out.  The  witness  had,  in  fact,  testified 
very  fully  as  r^ards  the  matter,  giving  supposed  distances 
and  physical  situations.  The  jury  were  permitted  to  take  a 
view,  so  they  must  have  had  a  pretty  accurate  understanding 
of  where  the  witness  was  when  the  headlight  of  the  machine 
showed  up  and  where  he  was  at  the  time  of  meeting.  The 
court  thought  that,  in  view  of  the  facility  the  jury  had  for 
understanding  the  evidence  and  reconciling  any  conflicting 
statements  made  by  Sheppard,  further  explanations  by  him 
were  unnecessary. 

When  evidence  is  offered  on  rebuttal,  which  is  merely  ex- 
planatory, or  to  make  more  clear  evidence  previously  given, 
not  of  new  matter, — the  trial  court  has  a  very  broad  discrft- 
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tioE  whether  to  admit  it  or  not  Not  every  offer  in  rebuttal 
18,  Btrictly  apeaiing^  of  rebutting  evidence.  It  is  often  a  mere 
effort  of  the  party  to  reopen  his  case,  or  explain  evidence  al- 
ready given,  rather  than  to  produce  new  matter.  Any  relaxa- 
tion of  the  correct  rule  of  practice,  which  is  often  advisable, 
to  permit  such  evidence,  is  addressed,  solely,  to  the  sound  dis- 
cretion of  the  court  But  the  dividing  lino  between  what  is 
and  what  is  not  strictly  rebutting  evidence,  is  so  shadowy  and 
the  discretion  of  the  trial  court  in  the  field  where  evidence 
may  be  treated  as  rebuttal,  though  not  strictly  bo,  so  broad  that 
cases  are  few  where  the  decision  below  can  be  successfully 
challenged  on  appeah    This  is  not  one  of  the  exceptions. 

The  trial  court  put  the  rulings  mentioned  upon  the  ground 
that  the  witness  had  once  gone  over  the  whole  matter  and  the 
jury  were  possessed  of  ample  facilities  for  reconciling  any 
contradictions  and  rejecting  any  wrong  statement  The  rea- 
son was  legitimate  and  the  situation  warranted  its  application. 
Moreover,  it  is  quite  plain  that  appellant  was  not  prejudiced, 
because  the  jury  must  have  rejected  the  view,  which  counsel 
sought  by  the  socalled  rebutting  evidence  to  meet,  in  reaching 
the  conclusion  that  the  machine  was  running  at  the  rate  of 
ei^teen  miles  per  hour  in  approaching  the  vicinity  of  the 
crossing  near  where  Sheppard  was  traveling  from  the  time  he 
£rst  saw  the  machine  till  it  reached  him.  Counsel  concede 
that,  according  to  the  permissible  view  below  which  he  sought 
to  eliminate,  the  machine  was  traveling  at  the  rate  of  not  more 
than  about  seven  or  eight  miles  per  hour;  lowing  that  such 
view  was  not  adopted  by  the  jury.  Furthermore,  manifestly, 
appellant  was  not  prejudiced,  in  any  event,  because  of  the  sub- 
Btantial  absence  of  evidence  to  raise  respondent's  conduct,  if 
negligence,  to  the  grade  of  constructive  intent  to  injure,  in- 
volved in  a  mental  condition  of  constructive  utter  disregard  of 
the  safety  of  others. 

Several  complaints  respecting  iuBtmctions  given,  may  well 
be  treated  briefly. 
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The  court  said  to  the  jury:  "There  is  evidence  tending  to 
prove  that  after  the  defendant  saw  the  horse  he  increased  the 
speed  of  the  car  ...  to  keep  it  from  skidding  into  the  north 
ditch,  but  this  evidence  of  speed  has  nothing  whatever  to  do 
with  this  qtiestion,"  referring  to  the  question  of  whether  the 
car  was  running  at  an  unlawful  rate  of  speed  as  it  approached 
the  highway  crossing  west  of  the  place  of  injury.  The  lan- 
guage complained  of  seems  quite  free  from  fair  criticiam. 
The  existence  and  nature  of  the  evidence  was  correctly  stated. 
It  related  to  a  time  subsequent  to  that  covered  by  the  question. 
The  province  of  the  jury  was  not  invaded  in  the  slightest  par- 
ticular. 

The  court  further  instructed  the  jury,  in  connection  with 
the  forgoing: 

!.  "This  increase  could  only  have  had  a  bearing  upon  the  de- 
gree of  skill  exercised  after  the  defendant  saw  the  horse,  and 
that  is  a  question  in  no  way  involved  in  or  connected  with  the 
one  we  are  considering." 

That  seems  strictly  accurate  when  one  comprehends  just 
what  the  court  was  talking  about  The  question  covered  a 
period  preceding  tiie  event  of  speeding  up  to  avoid  going  into 
the  north  ditch  and  to  etrai^ten  the  car  around  in  the  road, 
if  that  occurred,  as  respondent  testified.  The  instruction  waa 
given  to  guard  against  confusing  the  two  intervals  of  time. 
We  see  no  ground  for  just  criticiam.  The  court  made  no  at- 
tempt to  instruct  that  l^ere  was  a  sudden  speeding  up  of  the 
car  immediately  preceding  the  accident.  The  fact  was  stated, 
and  properly  so,  that  there  waa  evidence  on  the  question,  but 
that  if  there  were  such  speeding  up,  it  was  not  within  the  pe- 
riod covered  by  the  question,  which  was  strictly  true. 

Further  criticism  is  made  of  submitting  the  subject  of  prox- 
imate cause  to  the  jury  at  all,  on  account  of  the  character  of 
the  case  and  the  evidence.  There  might  be  some  merit  in  that, 
if  there  was  any  reason  to  suppose  appellant  was  prejudiced. 
The  jury  having  acquitted  respondent  of  running  the  car  at 
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an  unlawful  rate  of  speed,  and  of  all  the  eeeentials  of  gross 
Diligence,  the  element  of  proximate  canse  from  any  fair 
viewpoint  whicli  could  be  taken  of  the  matter,  is  inunaterial. 

The  eoxiity  in  effect,  instructed  the  jury  as  to  the  word 
"wilfully" — ^used  in  the  question  aa  to  whether  respondent 
was  guilty  of  gross  negligence, — ^that  it  signifies  intentionally 
or  with  knowledge,  though  not  necessarily  with  express  in- 
tent OT  purpose.  It  is  said  the  court  erred  in  not  using  tiie 
words  "actual  intent"  instead  of  "express  intent"  and  explain- 
ing that  constructiTe  intent,  or  intent  imputable  from  the  cir- 
cumstances of  the  case,  is  sufficient.  The  gist  of  that  is,  really, 
that  the  instruction  is  right  as  far  as  it  goes,  but  might  have 
been  phrased  so  as  to  have  better  informed  the  jury  on  the 
point  covered  by  the  question  to  which  the  langaage  referred. 
If  counsel  wanted  the  words  "wilfully"  and  "wantonly"  more 
specifically  defined,  they  should  have  made  a  request  in  re- 
spect to  the  matter.  The  charge,  as  given,  is  free  from  error, 
eepeeially  of  a  prejudicial  character. 

Further  instructions  were  given  in  respect  to  the  subject 
of  what  constitutes  "wilfulness"  or  "wantonness,"  which,  in 
the  whole,  conveyed  the  correct  idea  wilJi  commendable  clear- 
ness. It  does  not  seem  necessary  to  quote  all  of  them  and  dis- 
cuss counsel's  complaints  with  reference  thereto.  They  were 
phrased  in  very  familiar  langaage, — evidently  copied,  sub- 
stantially, from  opinions  of  this  court  We  will  refer  spe- 
cifically to  but  one  more  of  the  instructions  complained  of. 

Respecting  the  meaning  of  the  phrase  "rashly,  recklessly,  or 
wantonly,"  used  in  the  question  as  to  the  alleged  degree  of  re- 
spondent's fault,  the  court  said : 

"Taking  the  phrase  'rashly,  recklessly,  or  wantonly'  as  a 
whole  it  means  something  more  than  mere  inadvertence  or  in- 
attentiveness  or  want  of  ordinary  care;  it  means  an  indiffer- 
ence to  obvious  consequences ;  an  indifference  to  the  rights  of 
others ;  indifference  as  to  whether  an  injury  to  another  be  dc«ie 
or  not;" 

Vol.  149—40 
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concluding  with  this  g^ieral  explanatory  statement: 

"The  wrongful  conduct  .  .  .  most  indicate  such  disr^ard 
of  consequences  as  to  evince  little  short  of  actual  intent  to  in- 
flict injury,  .  .  .  willingness  to  perpetrate  injury  or  a  pur- 
pose to  take  known  chances  of  perpetrating  an  injury,  and 
they  must  constitute  the  equivalent,  so  far  as  turpitude  and 
consequences  are  concerned,  of  actual  intent  and  willingness, 
to  perpetrate  injury." 

This  court  has  thus  stated  the  law,  as  to  tie  meaning  of  the 
terms  used  to  characterize  gross  n^ligence,  over  and  over 
again.  Schug  v.  C,  M.  d:  St.  P.  B.  Co.  102  Wis.  515,  78  N. 
W.  1090 ;  Bolin  v.  C,  St.  P.,  M.  &  0.  B.  Co.  108  Wis.  333, 84 
N.  W.  446;  Watermolen  v.  Fox  River  E.  R.  &  P.  Co.  110 
Wis.  153,  85  N.  W.  663.  In  the  first  case  cited  the  late  chief 
justice,  speaking  for  tlie  court,  used  this  language : 

"Gross  negligence  or  carelessness  is  such  degree  of  rashness 
or  wantonness  as  evinces  a  total  disregard  of  the  safety  of  pei^ 
sons  or  property,  and  is  but  little  less  than  intentional  wrongs 
It  is  such  a  degree  of  recklessness  or  wantonness  as  would  con- 
stitute some  of  the  lower  degrees  of  manslau^ter  in  case  death 
should  result" 

That  states  the  matter  quite  as  strongly  as  the  trial  court 
did  in  the  instruction  complained  of.  It  seems  quite  likely  the 
instructions  and  verdict  were  phrased  with  reference  to  the 
language  used  in  the  Schug  Case  and  others  of  similar  chai^ 
acter. 

Further  complaint  is  made  because  the  court  coupled  the 
element  of  unlawful  rate  of  speed  witii  that  of  gross  negli- 
gence, instead  of  separating  the  two  so  the  jury  could  pass  on 
the  latter,  though  they  found  no  unlawful  speed.  The  case  in 
that  respect  was  submitted  in  harmony  with  the  claim  of  ap- 
pellant in  the  complaint  and  down  to  the  end  of  the  trial.  No 
request  was  made  to  suhmit  any  question  not  embodied  in  the 
verdict.  So  there  is  no  room  for  complaint  that  material  is- 
sues were  not  covered.  If  there  be  such,  they  must  be  re- 
garded as  waived  by  appellant  or  found  against  him  by  the 
trial  court,  by  force  of  the  statute,  ch.  346,  Laws  of  1907 
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(sec.  2858m,  Stats.),  and  the  practice  thereunder.  But  it 
seems  the  whole  claim  of  appellant  was  fairly  submitted,  A 
mere  running  of  the  car  at  unlawful  speed  would  be  ordinary 
negligence,  only.  Such  speed  coupled  with  such  wanton  and 
reckless  disr^iard  of  human  safety  as  to  evince  intent,  actual 
or  constructive,  to  injure,  was  the  plaintifTe  claim,  pleaded, 
tried,  submitted,  and  passed  upon. 

Some  other  complaints  respecting  instructions  will  be  passed 
without  further  notice  than  to  give  assurance  that  all  have 
been  considered,  and  to  suggest  that,  notwithstanding  the 
dignity  which  able  counsel  for  appellant  accords  to  them,  we 
are  constrained  to  say,  that,  in  our  view,  they  do  not  merit 
more  than  this  general  mention. 

Serious  fault  is  found  respecting  the  lengt^  of  time  the  jury 
were  kept  out  in  securing  a  verdict  and  the  circumstance  of 
interference  of  two  circuit  judges  in  the  matter,  including  one 
against  whom  an  affidavit  of  prejudice  had  been  filed,  render- 
ing the  calling  in  of  the  judge  who  presided  at  the  trial,  nec- 
essary, and  undue  publicity  as  to  the  jury's  deliberations.  It 
may  be  there  was  too  much  publicity  under  the  judge  tem- 
porarily left  in  charge  and  that,  possibly,  he  sli^tly  exceeded 
his  authority.  But  it  seems  that  counsel  agreed  that  he  might 
relieve  Judge  Fowleb,  who  presided  at  the  trial,  in  the  main, 
to  the  extent  which  he  did,  and  that  no  objection  was  made 
before  verdict  Furthermore,  it  does  not  affirmatively  appear 
that  appellant  was  prejudiced  in  any  way. 

The  mischief  of  disturbing  decisions  upon  the  ground  of 
mere  presumption  of  prejudice  from  the  happening  of  error, 
so  far  as  it  ever  had  any  place  in  our  jurisdiction,  has  been 
thoroughly  eradicated  by  a  full  return  to  the  letter  and  spirit 
of  the  Code, — voiced  in  sec  2829,  Stats.  (1898),  with  some 
legislative  assistance  which,  in  the  judgment  of  the  writer, 
was  unnecessary, — that  no  error  is  prejudicially  material  nn- 
kas  it  appears  probable, — appears  in  an  evidentiary  way,  cir- 
cumstantially or  otherwise,  that,  had  it  not  happened  the  re- 
sult might  probably  have  been  materially  more  favorable  to 
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the  adverse  party.    Bums  v.  State,  145  Wis.  373,  883,  128 
N.  W.  987. 

Very  serious  criticism  is  made  because  the  jury  were  kept 
out  somewhere  about  forty  hours  before  a  rerdict  was  reached, 
haTiug  reported,  in  the  meantime,  and  after  having  deliberated 
some  twenty-nine  hours,  that,  in  their  opinion,  an  agreement 
was  impossible  and  bad  been  admonished  in  pretty  vigorous 
language  that  tkey  were  to  decide,  not  fail  to  decide;  that  un- 
less a  jury  agreed  upon  a  controversy  submitted  to  them  the 
administration  of  justice  would  fail ;  tbat  there  was  no  way 
of  reaching  a  conclusion  except  by  the  verdict  of  a  jury. 

"I  see  no  reason,"  said  the  court,  "why  yon  gentlemen  are 
not  just  as  competent,  just  as  able,  just  as  likely  to  decide  the 
case,  and  decide  it  right,  as  the  next  jury  that  would.be  called 
upon  the  case  would  be.  .  .  . 

"Now  I  do  not  want  you  to  understand  by  what  I  say  that 
you  are  going  to  be  made  to  agree  or  you  are  going  to  be  kept 
out  until  you  do  agree,  that  is  not  the  idea,  but  I  do  want  you 
to  understand  it  is  your  duty  and  you  must  make  an  honest 
and  sincere  effort  to  arrive  at  a  verdict  Jurors  should  not  be 
obstinate';  they  should  be  open-minded;  they  should  listen  to 
the  ailments  of  others  and  talk  matters  over  fully  and  fairly 
and  freely  and  make  an  honest  effort,  as  fair-minded  men,  to 
come  to  a  conclusion." 

The  circomstance  of  the  long  deliberation,  the  report,  many 
hours  before  the  end,  that  an  agreement  seemed  impossible, 
the  fact  that  no  conveniences  were  provided  for  rest  at  night- 
time, and  some  others  which  we  will  omit  to  detail,  are  relied 
upon  to  support  the  claim  that  the  result  finally  reached  was 
the  product  of  coercion  and  not  of  judgment. 

For  coimter  circumstances  it  appears  that,  the  controlling 
issue  submitted  was  very  simple ;  it  was  fully  explained  by  the 
court  and  depended  upon  evidence  of  such  character  that  there 
was  little,  if  any  excuse,  for  such  long  delay  in  reaching  an 
agreement  and  leas  for  leaving  the  controversy  for  another 
jury  to  deal  with.  The  trial  judge  had  to  face  the  whole  sit- 
uation and  do  what  he  considend  justice  demanded  in  the 
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particular  ciTcumstances.  There  is  no  set  rule  for  euch  mat- 
ters. Under  some  circumstances  it  might  uot  be  fair  treat- 
ment of  a  jury  to  keep  them  out  twenty-four  hours,  and  in 
another,  it  might  almost  be  an  abuse  of  discretion  to  discharge 
them  till  after  the  lapse  of  a  much  longer  time.  The  judge 
must  be  mast«r  of  the  situation,  restrained  only  by  the  bound- 
aries of  a  very  broad  discretion.  He  must  not  only  be  left 
-within  the  limitation  suggested  as  master  of  the  situation,  but 
efficient  administration  is  promoted  by  masterful  judicial  con- 
trol of  it,  always  paying  careful  attention  to  the  comfort  and 
health  of  the  jury.  He  has  great  power  in  such  field  and  duty 
to  use  it  firmly  but  discreetly. 

We  may  say,  in  passing,  that  a  trial  court  mi^t  well  make 
provision  for  jurors,  in  audi  circumstances  as  existed  here,  to 
have  opportunity  to  sleep,  and  do  so  comfortably  and  in 
healthful  surroundinp.  A  jury  well  taken  care  of  by  the  ju- 
dicial administrator, — so  taken  care  of  as  to  be  impressed  with 
the  idea  that  everything  is  being  done  which  is  reasonably 
within  the  power  of  the  judge  to  do  to  enable  them  to  give 
their  best  thought  to  the- matter  in  hand  to  the  end  that  a  just 
conclusion  may  be  reached  if  possible,  will,  it  is  believed,  in 
general,  partake  of  the  spirit  of  the  judge  in  that  regard  and 
co-operate  to  their  utmost  in  finally  terminating  the  contro- 
versy submitted  to  them.  The  old  method  of  subjecting  jurors 
to  more  or  less  hardship  in  case  of  delay  in  arriving  at  a  vei^ 
diet,  may  well  be  substantially  done  away  with, — done  away 
with  to  the  extent  of  seeing  that  they  have  meals  furnished 
seasonably  and  amply  to  their  satisfaction,  have  opportunity 
to  partake  thereof  in  comfort,  and  opportunity  to  sleep  a  rea- 
sonable portion  of  time  and  in  reasonable  comfort  as  to  some- 
thing suitable  to  rest  upon,  and  in  such  surroundings  as  to 
reasonably  promote  rest.  To  what  extent  all  this  can  he  done 
must  necessarily  depend  upon  circumstances. 

In  this  case  we  do  not  discover  anything  to  indicate  that  the 
jury  were  conscious  of  being  coerced.  The  indications  are 
that  they,  with  considerable  enthusiasm,  remained  at  tie  work. 
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Thou^  they  reported  improbability  of  agreeing,  they  did  not 
at  any  time  request  to  be  discharged  or  object  to  being  seat 
back  to  farther  conaider  the  case  after  having  come  into  court 
or  being  called  in.  No  complaint  ^aa  made  of  sickness  or  ex- 
haustion or  discomfort  The  indications  are  rather  that  tlie 
jurors,  in  general,  were  of  the  opinion  that  an  agreement 
should  be  reached  and  that  they  preferred  not  to  separate  with- 
out concluding  the  matter. 

As  regards  admonitions  to  the  jury,  they  were  well  within 
the  administrative  authority  of  the  judge.  A  trial  judge 
may  properly  admonish  a  jury  of  the  importance,  from  a 
public  as  well  as  a  private  standpoint,  of  using  their  very 
best  endeavors  to  arrive  at  a  harmonious  conclusion  based  on 
judgment.  To  awaken  or  strengthen  their  appreciation  of 
,  duty,  they  may  well  be  admonished,  substantially,  aa  the  trial 
judge  did  here, — the  idea  being  kept  prominent,  as  it  was, 
that  no  effort  was  being  made  to  coerce  any  one  to  surrender 
his  deliberate  honest  judgment,  but  only  to  secure  the  best 
possible  consideration  of  the  matter  in  hand  the  jury  are  capa- 
ble of.  The  trial  judge  here  was  well  guarded  in  bis  remarks. 
No  person  intelligent  enough  to  make  a  good  juror  would  be 
liable  to  decide  otherwise  than  according  to  his  judgment 
on  the  evidence  by  reason  of  such  admonitions,  while  su<^ 
might  well  be  called  back  thereby  to  the  performance  of  duty 
after  having,  in  strenuous  controversies  or  otherwise,  wan- 
dered therefrom,  or  stimulated  to  still  greater  efforts  in  the 
line  of  duty.  On  the  whole,  we  cannot  perceive  any  error  in 
the  court's  remarks  and  no  error  of  a  prejudicial  character 
in  respect  to  the  jury  after  they  were  sent  out  with  the  case. 
Of  course,  we  cannot  approve  of  some  publicity  there  was  as 
to  the  state  of  deliberations  in  the  jury  room.  It  were  better 
to  preserve  the  secrecy  of  such  room  according  to  timd-honored 
practice. 

By  the  Court. — The  judgment  is  affirmed. 
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January  10 — January  SO,  J912. 

<1,  2)  Count]/  courts:  Appeal:  Allowance  after  time  liinUed.-BonS  not 
aeaaonably  filed:  Curing  error.  <3-lB)  WiUt:  Conatruction: 
"Reaidue^'  "Then  living:"  Realty:  Eguitaile  convertion:  Ex- 
ecutort:  Pomnent  of  taxes,  etc.,  from  peraonalty:  Accumula- 
tions: Pertietuitiea:  Income  from  realty:  Pertons  presumptively 
entitled:  Expectant  estates:  "Becuritiea"  at  "par  value:"  "Chil- 
dren:" "Sephevii." 

X.  Under  lec.  4036,  SUta.  <189S).  prorldlng;  that  after  the  time  for 
appealing  has  eqtlred  no  appeal  from  the  county  court  shall  be 
allowed  by  the  circuit  court  without  "reasonable  notice"  to  the 
party  adversely  Interested,  It  was  not  error  In  this  case—a  pro- 
ceeding for  construction  of  a  will — to  allow  such  an  appeal  to 
be  taken  on  oral  notice  In  court,  other  appeals  In  the  same  mat- 
ter belnf  then  pending,  all  the  parties  being  pres^it  and  all  ex- 
cept one  consenting,  the  trial  of  the  appeal  being  continued  to  a 
later  date  and  not  concluded  for  several  months,  and  there 
being  no  sborflng  of  surprise  or  hardship. 

'S.  Notice  of  an  appeal  from  the  county  court  having  been  duly 
given  although  the  required  bond  was  not  seasonably  Bled,  and, 
atter  the  filing  of  such  bond,  the  circuit  court  having  proceeded 
with  the  trial  In  all  respects  as  If  the  appeal  had  been  properly 
taken.  It  will  be  considered  on  appeal  to  the  supreme  court  that 
the  circuit  court  impliedly,  If  not  expressly,  approved  of  the 
procedure  followed,  and  that  the  default  in  the  timely  filing  of 
the  bond  was  cured. 

3.  The  terms  "residuum"  and   "residuary  estate"  properly  mean 

what  remains  of  a  decedent's  estate  after  debts  and  expenses 
are  paid  and  particular  legacies  deducted. 

4.  If  It  appears,  however,  that  a  testator  Intended  there  should  be  a 

succession  of  reslduums  to  be  dUtrlbnted  from  time  to  time,  his 
1  The  three  cases  Included  in  this  sppendlx  were  not  printed  In 
their  regular  order  because  of  the  pendency  therein  of  motions  for 
TShearlng,  which  were  afterwards  abandoned. 
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Intention  In  that  regard  should  be  carried  out  despite  the  obubI 
BlgnlflcancQ  of  that  term. 

E.  A  will  drawn  by  an  experienced  and  able  law7Br  for  a  BncceMfnl 
and  methodical  buBtness  man,  disposing  of  an  estate  of  more- 
than  half  a  million  dollan,  of  which  about  1200,000  was  In  real 
estate,  fave  the  testator's  wife,  aged  slztr-three  years,  the  use 
during  life  of  the  homestead  and  Its  contents,  proTldlng  that 
the  taies  and  repairs  should  be  paid  out  of  the  residue  of  the 
estate,  also  bequeathed  to  her  Ms  horses  and  carriages  and 
130,000  in  cash  and  securities,  and  then  set  apart  In  trust 
1250,000,  the  Income  of  which  was  to  be  devoted  to  her  sup- 
port during  life.  At  her  death  |12d,000  of  this  trust  estate  was 
to  go  to  found  a  children's  bosplt&l,  proTlded  certain  conditions- 
should  be  met  wltbln  four  years  after  the  wife's  death,  and  In 
default  thereof  such  sum  was  to  fall  Into  the  residue  of  tbe  es- 
tate and  be  distributed  under  the  residuary  clause  to  the  then 
living  children  of  his  brothers  and  sisters,  with  one  exception. 
Cash  legacies  of  (3,000  (Increased  by  codicils  to  |5,000)  were 
given  to  his  nephews  and  nieces  at  the  time  of  his  death.  Other 
cash  legacies  were  given  to  various  relatives,  some  payable  after 
hla  wife's  death,  with  the  pravlslon  that  In  case  of  the  legatee's, 
previous  death  the  sum  bequeathed  should  fall  Into  the  residue. 
Tben  came  the  residuary  clause  which  declared  that  "after  pro- 
Tiding  for  the  devises,  bequests,  and  legacies  therein  men- 
tioned" and  "after  the  use  of  so  much"  as  was  necessary  to  de- 
tray  taxes  and  repairs  on  the  homestead  and  the  payment  of 
two  additional  legacies,  he  gave  the  "balance  ot  the  residue  and 
remainder  of  my  estate  In  equal  parts  to  the  then  living  chil- 
dren of  my  brothers  and  sisters,"  except  one.  Held,  that  the 
testator  had  In  mind  but  one  residue,  not  a  succession  of  them; 
and  Buch  residue  could  only  be  deflnltely  determined,  and  hence 
distributed,  when  the  bequest  to  the  children's  bospttal  was- 
either  earned  or  forfeited;  and  that  the  words  "then  living" 
had  reference  to  tbat  time  and  not  to  the  time  of  testator's 
death. 

8.  Where,  as  In  tbis  case,  the  scheme  ot  the  will  can  be  carried  out 
without  the  conversion  of  real  property  Into  money,  the  estate 
being  ample  to  pay  all  specific  legacies  and  demands  without  th& 
sale  of  any  realty,  and  the  wilt  provides  explicitly  for  the  sale 
of  the  homestead  after  death  of  the  widow  but  makes  no  refei^ 
ence  to  any  other  sales,  and  the  residuary  clause  applies  to  "all 
the  rest,  residue,  and  remainder  ot  my  property  .  .  .  both  real 
and  personal,"  the  doctrine  of  equitable  conversion  cannot  ba- 
applled  so  as  to  construe  the  will  as  dealing  only  with  personal 
property. 
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7.  Where  a  will  directs  that  taxes  and  repairs  on  the  testAtor'B 

homestead,  which'la  deTlsed  to  his  widow  tor  Ule,  be  paid  from 
the  resldnar?  estate,  these  ezpeneea  must  be  paid  from  the  per- 
sonal estate  before  resorting  to  the  real  estate  or  the  rents 
thereof. 

8.  No  specific  directions  having  been  gives  for  disposition  of  the 

Income  arising  from  real  estate  and  persoDaltr  Included  in  the 
residuary  estate,  the  testator  must  be  deemed  to  hare  directed 
that  it  accumulate  until  the  time  when  such  residual?  estate 
is  to  be  distributed. 

9.  As  to  the  Income  from  the  personal  estate  such  accumulation  Is 

permltUd,  but  sees.  2060-2063,  Btats.  (1898),  do  not  permit  ac- 
cumulations of  the  rents  and  profits  of  real  estate  except  for 
certain  speclflc  purposes  and  uses  which  are  not  present  here. 

10.  Under  sec.  20G4,  Stats.  (1S98),  therefore,  the  rents  and  profits  of 

real  estate  must  go  and  should  be  distributed  annually  to  the 
persons  entitled  to  the  next  eventual  estate. 

11.  Such  persons  In  this  case  are,  until  the  reslduair  legatees  be- 

come absolutely  fixed  by  the  earning  or  forfeiting  of  the  hos- 
pital bequest,  the  Ilvltig  nephews  and  nlecee  of  the  testator 
whose  estate  in  expectancy  fulfils  all  the  calls  of  said  sec.  2064. 

12.  While  the  word  "securities"  construed  strictly  does  not  cover 

corporate  stock,  but  rather  bonds  or  evidences  of  debt.  It  is  gen- 
erally used  In  a  broader  sense  and  as  embracing  certificates  of 

13.  Where  the  testator,  who  owned  both  stocks  and  bonds,  bequeathed 

to  his  wife  (26,000  In  cash  or,  at  her  election,  "gecuritiet  .  .  . 
of  said  amount  of  |25,000  at  par  valve,"  sbe  was  entitled  to  take 
bank  Htoclis  at  their  face  value,  although  they  were  actually 
worth  much  more. 

14.  The  word  "child"  In  a  will  may  sometlmee  be  construed  as  apply- 

ing to  a  grandcblld,  and  "nephew"  may  be  held  to  cover  grand- 
nephew,  but  only  when  the  evident  purpose  of  the  testator  de- 
mands such  a  construction. 

15.  Bequests  to  "children"  of  testator's  brothers  and  sisters  and  to 

"nephews  and  nieces"  living  at  the  time  of  his  death  are  heli. 
Id  this  case,  not  to  include  the  son  of  a  nephew  who  died  be- 
fore the  testator,  especially  In  view  of  the  facta  that  the  will 
was  drawn  with  much  care  and  great  precision  of  expression 
and  that  in  other  Instances  provision  Is  expressly  msde  therein 
for  the  children  of  a  legatee  to  take  In  case  of  the  letter's  death. 

Appeals  from  a  judgment  of  the  circuit  court  for  Milwau- 
kee county :  Wahken  D.  Tarbast,  Circuit  Judge.  Modified 
and  affirmed. 
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This  is  a  proceeding  for  the  conBtmction  of  the  will  of 
Charles  G.  Stark  commenced  iu  the  county  court  of  Milwau- 
kee count;  and  appealed  to  the  circuit  court,  and  brou^t  to 
this  court  hj  several  appeals. 

Charles  G.  Stark,  a  resident  of  Milwaukee,  died  September 
30,  1908,  testate,  leaving  a  homestead  appraised  at  $23,750, 
other  real  estate  appraised  at  $188,500,  and  personal  prop- 
erty appraised  at  $466,358.99,  including  certain  bank  stocks 
hereinafter  referred  to.  He  left  no  issue,  no  adopted  child, 
and  no  issue  of  any  adopted  child.  He  was  survived  by  his 
widow,  Lucy  A.  H.  Stark,  the  principal  appellant  here,  who, 
at  the  time  of  his  death,  was  sixty-nine  years  old.  He  was 
also  survived  by  one  brother,  Joshua  Stark,  of  Milwaukee, 
Wisconsin,  and  one  sister,  Sarah  Jane  Smith,  of  Utica,  New 
Tork,  both  of  whom  have  since  died,  and  eight  nieces  and 
nephews — Frar^  G.  StwrJc  and  Kate  A.  Inbusck,  children  of 
3aid  Joshua  Stark;  William  Stark  Smith,  Carrie  M.  Smith, 
And  Mary  L.  Spencer,  children  of  said  Sarah  Jane  Smith ; 
Jvlia  May  Stark  and  Theodora  Stark,  children  of  Theodore 
F.  Stark)  predeceased ;  and  Charles  Edward  Conde,  child  of 
Martha  Conde,  predeceased.  Charles  Edward  Stark,  a  son 
of  said  Theodore  F.  Stark,  died  before  the  testator,  leaving 
one  child,  Charles  Edward  Stark.  Mr.  Stark  executed  his 
mill  May  27,  1902,  the  first  codicil  thereto  on  Man^  2,  1904, 
a  second  codicil  on  July  29, 1904,  a  third  codicil  February  7, 
1905,  a  fourth  codicil  October  20,  1905,  and  a  fifth  codicil 
February  18,  1908. 

The  original  will  is  very  long.  It  consists  of  twenty-six 
numbered  items  or  paragraphs,  which,  as  changed  by  the  vari- 
ous codicils  (five  in  number),  make  the  following  bequestB,  in 
substance : 

(1)  The  use  of  his  homestead  to  Lucy  A.  Eayt  Stark,  his 
wife,  during  her  life,  all  taxes  and  necessary  repairs  during 
her  lifetime  to  be  paid  from  "the  residue  of  my  estate  after 


;ti  by  Google 


30]  JAKUABY  TERM,  1912.  635 

Will  ol  Btark,  148  Wis.  631. 

providing  for  the  specific  deviBes,  l^iicieB,  and  bequests  here- 
inafter mentioned." 

(2)  Household  furniture  and  all  other  personal  property 
in  homestead  (except  two  portraits)  to  his  said  \rife. 

(3)  Horses,  carriages,  and  property  in  bam  to  his  said 
wife,  also  $5,000  to  be  paid  immediately  after  hie  death. 

(4)  (25,000  in  cosh  or  securities,  at  her  election,  "which 
securities,  if  snch  she  takes  in  lieu  of  cash,  shall  be  of  said 
amount  of  (25,000  at  par  value." 

(5)  $250,000  to  Abboit  Lawrence,  as  trostee,  to  be  in- 
Tested  and  kept  invested,  and  net  income  to  be  paid  to  hia 
said  wife.  $25,000  of  this  sum  "shall  become  a  part  of  my, 
xesiduaiy  estate"  on  death  of  wife. 

(6)  Upon  wife's  death  he  gives  out  of  the  $250,000  fund 
last  named : 

(a)  to  Abbott  Lawrence,  as  trustee,  for  use  of  testa- 
tor's sister,  Sarah  J.  Smith,  if  she  survive  wife,  $30,000,  to 
be  kept  invested  and  the  net  ioccHne  paid  to  said  Sarah  J. 
Smith,  and  on  her  death,  if  she  survive  his  said  wife,  or  if 
not,  then  on  the  death  of  his  said  wife  to  the  surviving  child 
or  children  of  said  Sarah  J.  Smith,  and  the  child  or  children 
of  any  deceased  child  by  right  of  representation. 

(b)  to  bis  brother,  Joshua  Stark,  on  the  death  of  hia 
said  wife.  tSO,000. 

(c)  to  Abbott  Lawrence,  as  trustee,  on  the  death  of  his 
said  wife,  to  hold  and  invest  for  a  children's  hospital  to  be  es- 
tablished in  the  city  of  Milwaukee,  $125,000. 

This  last  named  sum  is  devised  on  condition  of  incor- 
poration of  the  hospital  association  and  contracting  for  a 
$50,000  biiilding  witliin  four  years  after  death  of  hia  said 
wife,  on  the  failure  to  comply  with  which  condition  the  same 
to  "pass  into  and  become  part  of  the  residue  of  my  estate"  un- 
der residuary  clause  in  item  22,  and  be  distributed  as  part  of 
the  residue  in  equal  portions,  share  and  sliare  alike,  to  the 
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"then  living  children  of  my  brothers  and  sisters."  If  condi- 
tions are  complied  with,  same  to  be  paid  over  to  proper  officers 
of  hospital  corporation. 

(d)  to  Beloit  College,  $10,000. 

If  said  brothers,  or  either  of  them,  do  not  smriTe  wife, 
then  after  her  death  such  deceased  brother's  or  brothers'  share 
is  given  to  children  of  such  brother  or  brothers,  share  and 
share  alike,  and  if  either  brother  does  not  survive  wife  and 
dies  without  issue,  then  upon  death  of  wife  his  share  of  this 
$250,000  is  bequeathed  to  the  then  surviving  dtildren  of  other 
brother  and  sisters,  share  and  E^are  alike. 

It  would  appear  that  $30,000  of  the  $250,000  trust  fund 
for  the  wife's  support  is  not  disposed  of  after  her  death,  but 
this  results  from  the  fact  that  a  $30,000  bequest  to  Theodore 
Stark,  contained  in  t^is  clause  of  the  original  will,  is  revoked 
by  the  third  codicil,  because  of  the  death  of  Theodore  before 
the  death  of  the  testator.  By  the  same  codicil  this  $30,000 
becomes  a  part  of  the  residuary  estate  upon  death  of  the  wife. 

(7)  Upon  wife's  death  homestead  to  be  sold  and  proceeds 
to  go  to  hospital  trust  fund  on  same  conditions  as  prescribed 
with  regard  to  that  fund.  In  case  said  conditions  are  not  ful- 
filled, tlien  to  become  part  of  residue  and  distributed  as  pro- 
vided in  residuary  clause. 

(8)  To  his  brother,  Joshua  Stark,  $16,000,  but  if  Joshua 
"does  not  survive  me,  then  to  his  children  living  at  the  time  of 
my  death,  share  and  share  alike." 

(9)  To  his  brother,  Theodore  P.  Stark,  $15,000,  "but  in 
case  he  does  not  survive  me,  then  to  hie  children  who  shall  be 
living  at  the  time  of  my  death,  share  and  share  alike." 

(10)  To  Abbott  Lawrence,  as  trustee,  $15,000  as  trust  for 
Sarah  J.  Smith  during  her  lifetime,  and  upon  her  death  to  her 
child  or  childrrai  then  surviving,  and  the  children  of  any  de- 
ceased child  by  right  of  representation. 

(11 )  To  Milwaukee  Protestant  Home  for  the  Aged,  $2,500. 
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(12)  To  American  Board  of  Foreign  Miaeions  of  Boston, 
Massachusetts,  $5,000. 

(13)  To  Mil\?aiikee  Hospital,  to  endow  a  free  bed  in  per- 
petuity, $5,000. 

(14)  To  Milwankee  Orphan  Asylum,  the  income  to  be  used 
to  pay  the  salary  of  a  manual  training  teacher,  $4,000. 

(16)  To  Layton  Art  (Jallery,  to  be  used  in  purdtasing  a 
painting  or  other  work  of  art,  $5,000. 

(16)  To  each  of  his  nephews  and  nieces  "who  shall  be  Hy- 
ing at  the  time  of  my  death,"  $5,000. 

(17)  Bevoked  by  first  codiciL 

(18)  To  the  Testry  of  St  Paul's  Church  for  care  of  ceme- 
tery lot  in  Forest  Home  Cemetery,  $1,000. 

To  same  for  maintaining  Sunday  School  and  other 
like  woi^,  $5,000. 

(19)  To  Utica,  New  York,  Cemetery  Aasociation  for  care 
of  family  lot,  $1,000. 

(20)  To  wife,  lot  in  Forest  Home  Cemetery. 

(21)  To  sister,  Sarah  J.  Smith,  the  portraits  of  testator's 
parents. 

(22)  All  the  rest  and  residue,  whether  real  or  personal, 
^'after  providing  for  the  devises,  bequests,  and  legacies  herein- 
before mentioned,  and  after  use  of  so  much  thereof  as  may  be 
necessary  to  defray  the  expense  of  taxes  on  mj  homestead  and 
keeping  the  same  in  repair  for  the  use  and  benefit  of  my  wife, 
as  provided  in  the  first  item  of  this  my  will,  I  give,  devise,  and 
bequeaUi  as  follows:" 

"(_&)  to  my  nephew,  Charles  Edward  Conde,  $5,000. 

"(b)  to  my  niece,  Carrie  M.  Smith,  $1,000. 
"The  balance  of  the  residue  and  remainder  of  my  property 
and  estate  I  give  in  equal  parts,  share  and  share  alike,  to  the 
then  living  children  of  my  brothers  and  sisters,"  except  Wilr 
liam  Stark  Smith,  who  is  excepted  because  of  liberal  allow- 
■ancea  made  to  him  and  his  mother  during  testator's  lifetime. 
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(23)  This  item  ooutains  certsin  directiwis  intended  to 
make  more  clear  the  testator's  purpose  as  tO'  the  oliildren's 
hospital  fund,  and  are  not  material. 

(24)  "Under  any  and  all  conditions  in  which  mj  estate 
maj  be  at  the  time  o£  mj  decease,  it  is  mj  desire  and  will  that 
all  provisions  hereinbefore  made  ia  favor  of  mj  wife,  Lticy 
A.  Hayt  Starke  shall  have  precedence  over  any  other  gifts, 
devises,  legacies,  or  bequests  contained  in  thia  my  will,  and 
shall  be  made  to  her  accordingly." 

(26)  This  item  contains  provisions  as  to  advancements  not 
material  to  the  controversy. 

(26)  By  this  it^n  the  testator  nominates  his  wife  and 
Charles  E.  Dyer  (hy  fourth  codicil  William  E.  Black  is  named 
in  case  Dyer  dies  before  testator)  as  executors,  and  gives  di- 
rections concerning  bonds  of  executors  and  trustees,  etc  At 
the  close  of  the  item  he  says :  "It  is  my  further  wish  that  the 
executors  herein  named  shall  have  ample  time  in  which  to  ad- 
minister and  settle  my  estate,  so  that  no  property,  effects,  or 
assets  of  mj  estate  shall  he  unduly  sacrificed  hy  too  speedy 
conversion  of  the  same  into  money." 

The  questions  submitted  to  the  court  by  the  executrix  and 
executors  of  said  will  in  their  petition  for  the  construction  of 
said  will,  together  wit^  the  answers  of  the  circuit  court  thereto, 
are  as  follows : 

"Ist.  Whether  your  petitioners  as  executrix  and  executors 
of  said  will,  and  their  successors,  are  au&orized  to  hold  dur- 
ing the  lifetime  of  said  Lucy  A.  Stark  &e  possession  of  the 
residue  of  the  estate  of  said  testator  after  providing  for  the 
specific  devises,  bequests,  and  l^aeies  mentioned  in  the  first 
twenty-one  items  of  said  will,  consisting  of  both  personalty 
and  real  estate,  for  the  purpose  of  paying  therefrom  all  taxes 
as  the  same  are  annually  assessed  and  levied  on  said  home- 
stead, and  all  expenses  for  necessary  repairs  of  the  same  diu> 
ing  the  lifetime  of  said  Lucy  A,  Siark," 

"The  court  answers  said  first  question  as  follows:  Con- 
,struing  the  will  as  a  whole,  there  is  nothing  to  indicate  that 
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the  testator  intended  the  residuary  estate  to  be  kept  intact 
during  tte  continuance  of  the  life  estate  of  the  widow,  al- 
though the  executors— either  hy  that  designation  or  as  tma- 
tees — are  to  continue  in  power  for  such  duties  as  may  be  nec- 
essary during  Buch  life  estate  and  upon  its  termination.  It 
is  therefore  the  court's  coostniction  that  the  assignment  and 
transfer  of  the  residuary  estate  and  all  the  net  income  there- 
from need  not  await  the  termination  of  the  life  estate,  but 
may  be  and  should  be  assigned  and  transferred  presently  in 
the  due  and  orderly  course  of  administration;  provided^ 
however,  that  the  amount  of  twenty-five  thousand  dollars 
($25,000)  of  the  said  residuary  estate  shall  be  retained  by  the 
executors  or  trustees  to  carry  out  the  testator's  instructions 
with  reference  to  his  homestead,  ae  more  specifically  hereinr 
after  directed," 

"2d.  If  it  be  the  judgment  of  the  court  that  your  petition- 
ers are  so  authorized,  then  what  disposition,  if  any,  shall  they 
make  of  the  surplus  income  derived  from  said  residuary  estate 
after  the  payment  of  the  aforesaid  annual  taxes  and  expenses 
for  necessary  repairs  of  said  homestead !" 

"The  answer  of  the  court  to  the  first  question  disposes  of 
the  second  question  so  far  as  the  latter  may  refer  to  surplus 
income  derived  from  the  residuary  real  estate.  As  to  the 
surplus  income,  if  any,  derived  from  the  residuary  personal 
estate  to  be  retained  by  the  executors  or  trustees,  remaining 
after  the  payment  of  annual  taxes  and  expenses  for  necessary 
repairs  of  the  homestead,  said  executors  and  trustees  are  in- 
structed and  directed  to  distribute  the  same  in  equal  parta, 
share  and  share  alike,  to  the  said  Frank  0.  Stark,  Kate  A.  Ivr- 
hv3ch,  Mary  Louise  Spencer,  Carrie  M.  Smith,  Julia  May 
Stark,  Theodora  Stark,  and  Charles  Edward  Conde,  their 
heirs  and  assigns  forever." 

"3d.  Whether  the  gift  and  bequest  of  the  balance  of  the 
residuary  estate  in  equal  parts,  share  and  share  alike,  to  tho 
then  living  children  of  testator's  brothers  and  sisters,  except- 
ing said  William  Stark  Smith,  contained  in  the  twenty-second 
item  of  said  will,  is  limited  to  the  nieces  and  nephews  of  said 
testator  excepting  William  Sttrk  Smith,  living  at  the  time  of 
the  death  of  I/ucy  A.  Stark,  widow  of  said  testator. 

"The  court  answers  said  third  question  as  follows:  The- 
items  of  the  will  containing  the  words  'then  living*  are  con- 
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strued  by  this  court  to  relate  to  the  date  of  the  death  of  the 
testator,  and  auch  meaning  was  tiie  intent  of  the  testator.  The 
gift  and  bequest  contained  in  item  22  of  the  will,  as  modified 
by  the  codicil  thereto  bearing  date  February  18,  1908,  of  the 
balance  of  the  residue  and  remainder  of  testator's  property 
and  estate  in  equal  parte,  share  and  share  alike,  to  the  then  liv- 
ing children  of  testator's  brothers  and  sisters,  excepting  Wil- 
liam Stark  Smith,  is  construed  by  the  court  as  a  bequest  and 
devise  of  testator's  residuary  estate,  both  real  and  personal, 
in  equal  parts,  share  and  share  alike,  to  Frank  O.  Stark^  Kate 
A.  IvhuscK,  Moff-y  L.  Spencer,  Carrie  M.  Smith,  Julia  May 
Stark,  Theodora  Stark,  and  Charles  Edward  Conde,  who  were, 
.at  the  date  of  the  death  of  the  testator,  the  only  living  children 
■of  his  brothers  and  sisters,  excepting  WiUiam  Stark  Smith, 
who  was  excepted  in  said  codicil  from  the  benefits  of  said 
residuary  bequests  and  deviee." 

"4th.  Whether  bank  stocks  or  other  corporate  stocks  owned 
ty  the  testator  at  the  time  of  his  death  are  securities  within 
the  meaning  of  the  provisions  of  item  4  of  said  wilL" 

**The  court  answers  said  fourth  question  as  follows: 
While  technically  and  standing  alone  the  word  'securities' 
may  not  mean  certificates  of  stock,  yet,  considered  in  the  light 
of  the  wording  of  item  4  of  said  will,  the  condition  of  the  es- 
tate, and  the  intent  which  seems  to  permeate  the  entire  instal- 
ment, the  court  is  of  the  opinion  that  it  is  in  conformity  with 
the  wishes  and  intent  of  the  testator  to  construe  item  4  that 
the  wife  of  the  testator  should  be  permitted  to  select  twenty- 
five  thousand  dollars  ($25,000)  in  certificates  of  stock  or 
bonds  scheduled  in  the  inventory;  and  that  the  par  value 
means  the  face  value  of  said  stock." 

"6th.  Whether  in  the  event  Ihat  Lticy  A.  Stark,  widow  of 
said  testator,  elects  to  take  securities  in  lieu  of  cash  in  satis- 
faction of  tie  bequest  in  her  favor  under  item  4  of  said  will, 
she  is  entitled  to  take  securities  of  the  par  or  face  value  of 
$25,000  or  securities  of  the  actual  or  market  value  of  $25,000." 

"This  question  is  answered  above  by  the  answer  of  the  court 
to  the  fourth  question  propounded  by  said  executors. 

"The  court  further  finds  that  Charles  Edward  Stark,  grand- 
son of  Dr.  Theodore  F.  Stark,  under  all  the  facts  and  circum- 
stances surrounding  the  entire  will,  and  by  the  express  terms 
of  ttie  will,  does  not  take  by  right  of  representation,  and  there- 
fore the  fifteen  thousand  dollars  ($15,000)  bequeathed  under 
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item  ft  to  Dr.  Theodore  F.  Stark  should  he  equally  divided  be- 
tween Jvlia  May  Stark  and  Theodora  Stark,  the  children  of 
Theodore  F,  Stark  who  were  living  at  the  time  of  the  death 
of  the  teBtator,  Charles  G.  Stark. 

"The  court  further  £ndB  that  under  item  16  of  said  will, 
which  reads  as  follows :  'I  give  and  bequeath  the  sum  of  three 
thousand  dollars  ($3,000)  to  each  of  mj  nephews  and  nieces 
who  shall  be  living  at  the  time  of  mj  death,'  which  was  in- 
creased to  £ve  thousand  dollars  ($5,000)  hj  codicil  to  said 
will  bearing  date  February  7,  1905,  the  words  'who  shall  be 
living  at  the  time  of  my  death'  can  have  no  other  significance 
than  that  the  nephews  and  nieces  living  at  the  time  of  testa- 
tor's death  should  inherit  thereby ;  under  which  construction 
said  Charha  Edward  Stark,  the  grand-nephew  of  the  testator, 
is  barred  from  inheriting  by  right  of  representation  of  his  de- 
ceased father,  and  Gertrude  McCoy,  Bessie  King,  and  Alice 
Sidford  are  barred  from  inheriting  by  right  of  representation 
of  their  mother,  Alice  Smith. 

"The  foregoing  construction  of  item  16  disposes  of  the  con- 
tention that  the  said  Charles  Edward  Stark  and  the  said  three 
daughters  of  Alice  Smith  are  entitled  to  take  by  right  of  rep- 
resentation shares  of  the  residuary  estate  under  item  23  of 
the  will,  as  modified  by  codicil  bearing  date  February  18, 
1908;  and  the  court  finds  that  neither  said  Charles  Edward 
Stark  is,  nor  the  said  three  daughters  of  Alice  Smith  are,  en- 
titled to  take  any  portion  of  said  estate  under  item  22  or  un- 
der any  other  item  of  said  will. 

"The  court  further  finds  that  the  executrix  and  executors, 
as  trustees,  and  their  successors,  should  during  the  life  of 
Ltt£y  A.  Stark,  the  widow,  retain  in  their  hands  out  of  the 
residuary  personal  eetate  property  of  the  value  of  twenty-five 
thousand  dollars  ($25,000),  which  they  are  authorized  to  in- 
vest and  reinvest  in  such  investments  as  trustees  are  by  stat- 
ute authorized  to  make,  and  out  of  the  income  therefrom,  and 
if  necessary  out  of  the  principal  thereof,  to  defray  the  expense 
of  all  taxes  as  the  same  are  annually  assessed  and  levied  on  tes- 
tator's homestead,  and  all  expenses  for  necessary  repairs  of 
the  same,  for  the  use  and  benefit  of  the  widow  during  her  life- 
time, while  enjoying  the  use  and  occupation  thereof,  and  upon 
her  death  to  account  to  the  court  for  the  residue  of  the  fund 
thus  retained  in  their  hands;  but  dividing  and  distributing, 
annually,  surplus  income,  ii  any,  as  hereiabefore  directed. 
VOL.U9— 41 
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"That  the  acts  of  the  executors  in  paying  the  various  l^a- 
oies  and  in  permitting  the  selection  of  said  bank  stock  by  said 
Lucy  A.  Stdrk  under  item  4  of  said  will,  as  found  in  findings 
of  fact  numbered  11,  12,  and  13,  were  proper  and  l^al;  and 
that  the  executors  should  deliver  the  said  certificates  of  de- 
posit, together  with  accrued  interest  thereon,  to  the  said  Lucy 
A.  Stark,  taking  her  receipt  therefor,  in  full  performanca  of 
said  item  4  of  said  will." 

Judgment  was  entered  in  accordance  with  these  condnsiona. 

Lucy  A.  Hayt  Stark,  individually  and  as  executrix,  ap- 
pealed from  those  parts  of  the  judgment  providing  (1)  tiiat 
the  residuary  estate  should  not  be  kept  intact  during  the  life- 
time of  the  widow;  (2)  that  $25,000  only  of  the  residuary 
estate  be  retained  and  invested  as  a  fund  to  carry  out  the  testa- 
tor's instructions  with  reference  to  his  homestead,  and  tJie  sur- 
plus, if  any,  of  the  income  therefrom  be  annually  distributed 
to  the  residuary  legatees ;  (3)  that  the  words  "then  living"  in 
item  22  of  the  will  relate  to  ihe  date  of  the  death  of  the  tes- 
tator, and  hence  that  the  residuum  of  the  estate  is  to  be  di- 
vided among  the  children  of  testator's  brothers  and  sisters  liv- 
ing at  the  time  of  testator's  death,  except  William  Stark  Smith. 

Theodora  Stark,  a  minor,  and  Julia  May  Stark,  children 
of  the  predeceased  brotiier,  Theodore  F.  Stark,  and  Prank  G. 
Stark  and  Kaie  A.  Inbusch,  children  of  Joshua  Stark,  and 
Charles  E.  Conde,  a  nephew,  appealed  from  that  part  of  the 
judgment  which  permitted  the  widow,  tmder  item  4  of  the 
will,  to  take  sixty-two  shares  of  stock  in  the  National  Ex- 
change Bank  of  Milwaukee,  and  one  hundred  and  ei^ty- 
eight  shares  of  stock  in  the  Wisconsin  National  Bank  of  Mil- 
waukee, as  "securities"  at  their  face  value  of  $25,000,  when 
they  were  in  fact  worth  $53,564,  also  from  that  part  of  the 
judgment  which  directs  liat  the  executors  retain  $25,000  and 
keep  the  same  invested  to  defray  taxea  and  repairs  upon  the 


Charles  Edward  Stark,  a  minor  son  of  Charlefl  Edward 
Stark,  a  nephew  of  the  testator  and  son  of  Theodore  F.  Stark, 
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who  died  in  February,  1895,  appealed  from  diat  part  of  Ute 
judgment  wliich  denied  his  ri^t  to  slure  as  legatee  under  the 
provisions  of  items  9,  16,  and  22  of  the  will,  as  well  as  from 
that  part  of  the  judgment  which  allowed  the  widow  to  select 
bank  stock  as  seciirities  at  its  face  value  in.  dischazge  of  the 
$25,000  legacy. 

On  behalf  of  Lucy  A.  Hayt  StOfrk,  individually  and  as  ex- 
ecutrix, there  were  briefs  by  Carpenter  &  Posa;  on  behalf  of 
Theodora  F.  Stark,  a  minor,  Frank  Q.  Stark,  Kale  A.  In- 
busch,  and  Julia  May  Stark  there  were  briefs  by  Robert  N. 
McMynn,  aa  guardian  ad  litem  of  Theodora  F.  Stark,  and 
Harper  £  McMynn,  attoraeyB,  one  of  said  briefs  being  also 
adopted  and  submitted  on  bebalf  of  Charles  E.  Conde  by  Jw- 
lius  E.  Roehr,  hia  attorney,  and  adopted  in  part  and  sulnuitted 
on  behalf  of  Mary  L,  Spencer  and  Carrie  A.  Smith  by  Wilr- 
liam  W.  Wight,  their  attorney,  who  also  aubmitted  a  separate 
brief;  and  on  behalf  of  Charles  Edward  Stark  there  was  a 
brief  by  W.  E.  Timlin,  Jr.,  guardian  ad  litem,  and  Patrick 
W.  Dean,  of  counsel.  The  cause  was  argued  orally  by  Pavl 
D.  Carpenter,  Benjamin  Poss,  Robert  N.  McMynn,  William 
W.  Wight,  and  W.  E.  Timlin,  Jr. 

WiNBLOw,  C.  J.  The  appellant  Lucy  A.  Sayi  Stark 
makes  certain  objections  to  the  validity  of  the  appeals  from 
the  county  to  the  circuit  court  taken  on  behalf  of  Theodora 
Stark,  Frank  0.  Stark,  Kate  A.  Inbusch,  and  Julia  May 
Stark  and  Charles  B.  Conde  jointly,  and  on  behalf  of  Charles 
Edward  Stark  individually,  and  these  objections  will  be  first 
briefly  considered.  It  appears  that  the  judgment  of  the 
county  court  was  entered  June  23,  1910,  and  Lucy  A,  Hayt 
Stark  seasonably  appealed,  but  no  appeal  was  taken  on  behalf 
of  said  joint  appellants  within  the  sixl^-day  period  prescribed 
by  sec  4031,  Stata.  (1898),  because  they  and  their  attorney 
were  of  opinion  that  the  appeal  of  the  widow  took  the  entire 
matter  to  the  circuit  court  to  be  tried  de  novo,  and  hence  that 
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no  otter  appeal  was  necessary.  After  the  trial  commenced 
in  the  circuit  court,  however,  on  December  19,  1910,  they  be- 
came convinced  Uiat  they  could  not  raise  the  objections  which 
they  wished  to  raise  to  the  judgment  below  without  taking  an 
appeal  themselves,  and  they  made  application  in  open  court, 
upon  affidavit  showing  the  facta,  for  leave  to  take  such  appeal . 
immediately,  all  parties  being  present,  and  all  consenting 
thereto,  except  Mrs.  Stark.  The  court,  however,  overruled 
her  objections  and  made  an  order  allowing  the  appeal  to  be 
taken  at  once,  and  it  was  perfected  on  the  following  day. 
The  statute  which  gives  the  circuit  court  power  to  thus  en- 
large the  time  for  appealing,  and  permits  an  appeal  to  be 
taken  after  the  aizty-day  period  has  expired,  requires  that  the 
petition  therefor  must  be  filed  within  one  year,  and  that  it 
shall  not  be  allowed  without  reasonable  notice  to  the  adverse 
party.  Seo.  4085,  Stats.  (1898).  The  only  question  here  is 
whether  the  notice  was  reasonable.  While  the  notice  was 
short,  we  are  unable  to  say  that  it  was  not  reasonable.  Under 
some  circumstances,  perhaps,  it  would  not  be  reasonable  to 
allow  an  appeal  to  be  taken  on  oral  notice  in  court  as  this  was 
allowed,  but  no  special  circumstances  appear  here  to  condemn 
the  action  of  the  court.  The  trial  of  the  case  was  continued 
to  a  later  date  and  not  finally  concluded  for  several  months. 
No  showing  of  surprise  or  hardship  is  made ;  and  it  seems 
to  have  be^i  in  furtherance  of  justice  to  allow  all  subetantial 
and  &ono  fide  contentions  concerning  this  important  will  to  bo 
fought  out  on  the  merits  at  the  same  triaL 

The  objection  to  the  appeal  of  Charles  Edward  Stark,  a 
minor,  is  of  a  different  nature.  In  this  case  the  guardian  ad 
litem  gave  the  notice  of  appeal  seasonably,  but  was  under  the 
impression  that  under  sec,  4032,  Stats.  (1898),  which  relieves 
certain  personal  representatives,  including  guardians,  from 
giving  bonds  upon  their  own  appeals,  no  bond  was  necessary 
in  case  of  an  appeal  by  the  minor.  He  did  not  discover  his 
error  until  the  trial  of  the  appeals  had  begun,  and  then  filed 
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a  bond  in  due  form  in  tiie  county  court,  which  wab  returned 
at  once  to  the  circuit  court.  It  is  stated  in  the  brief  that  it 
was  filed  in  the  circuit  court  with  the  approval  of  the  trial 
judge,  but  we  have  found  no  statement  to  that  effect  either  in 
the  record  or  the  bill  of  exceptions.  It  does  appear,  however, 
that  the  circuit  court  proceeded  with  the  trial  of  the  case  in 
alt  respects  as  if  the  infant's  appeal  had  been  properly  taken, 
and  tried  and  determined  the  issues  raised  thereby,  and  we 
must  conclude  that  the  court  impliedly,  if  not  expressly,  ap' 
proved  of  the  procedure  followed.  This  court  has  already 
held  ^at  the  appeal  in  such  cases  is  so  far  taken  as  to  give 
the  circuit  court  jurisdiction  by  the  filing  of  the  notice  of  ap- 
peal within  the  required  limit  of  time,  and  that  when  such  a 
notice  has  been  ^ven  the  bond  may  be  perfected  after  the  sixty- 
day  period,  and  the  default  in  the  timely  filing  of  the  bond 
may  be  waived  by  proceeding  to  trial  without  objection,  or 
may  be  cured  by  order  of  the  appellate  court  allowing  such  be- 
lated filing,  in  analogy  to  the  construction  which  has  been 
given  to  the  statutes  regulating  appeals  to  this  court.  Charm- 
ley  V.  Charmley.  125  Wis.  297, 103  N.  W.  1106. 

Both  appeals  are  therefore  held  to  be  effective. 

The  most  important  question  in  the  case  arises  on  the  ap- 
peal of  Mrs.  Stark,  and  concerns  the  meaning  and  effect  of 
that  part  of  item  22  of  the  will  which  disposes  of  the  residuum 
of  the  estate.  The  trial  court  held  in  effect  that  it  was  the 
intention  of  the  testator  that,  after  the  specific  devises  to  the 
widow  had  been  paid  and  the  $250,000  fund  for  the  widow's 
support  had  been  set  aside  in  the  hands  of  the  trustee,  and  a 
sufficient  sum  reserved,  the  income  of  which  would  discharge 
the  taxes  and  needed  repairs  on  the  homestead,  the  balance 
then  in  hand  should  be  at  once  divided  among  the  residuary 
legatees,  such  legatees  being  the  children  of  the  testator's 
brothers  and  sisters  who  were  Uving  at  the  time  of  the  testa- 
tor's death.  This  construction  results  in  the  creation  of  a 
series  of  residuums,  or  perhaps  what  might  be  called  a  resid- 
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uum  in  parcels.  First  will  be  the  residuum  to  be  distributed 
after  the  payment  of  the  bequeeta  to  the  widow,  tbe  setting 
aside  of  the  $250,000  trust  fund  and  the  $25,000  fund  to  care 
for  the  homestead.  Presumptively  this  distribntion  will  take 
place  very  soon  after  tbe  debts  are  ascertained  and  paid. 
Next  will  come  the  distribution  of  the  $55,000,  which  under 
items  5  and  6  of  the  will,  as  changed  by  the  second  and  third 
codicils,  is  to  become  "a  part  of  the  residuary  estate"  upon 
the  death  of  Mn.  Stark;  and  next,  in  case  of  default  in  meet- 
ing tbe  conditions,  will  come  the  distribution  of  the  funds  be- 
queathed to  tbe  children's  hospital,  which  last  distribution 
will  take  place  four  years  after  the  death  of  Mrs.  Stark.  In 
the  meantime  there  may  be  several  small  distributions  under 
the  decree  of  the  court  by  rea»3n  of  the  fact  that  the  court  held 
that,  if  there  should  be  any  surplus  income  derived  from  the 
$25,000  fund  after  payment  of  taxes  and  necessary  repairs 
on  the  homestead,  the  same  should  be  distributed  to  the  resid- 
uary legatees.  The  question  is  whether  tbis  is  the  proper  con- 
struction of  tbe  will,  or,  in  other  words,  was  this  tbe  intention 
of  the  testator  i 

There  can  be  no  doubt  that  this  construction  pvee  an  un- 
usual, if  not  an  absolutely  new,  meaning  to  the  term  "resid- 
nujn"  or  "residuary  estate."  Kesiduum  means  what  is  left. 
Blackstone  defines  it  as  tbe  surplus  "when  all  tbe  debts  and 
particular  legacies  are  discharged."  2  Bl.  Comm.  514.  It  is 
otherwise  defined  as  "that  which  remains  of  a  decedent's  es- 
tate after  debts  have  been  paid  and  legacies  deducted." 
Black,  Law  Diet.  (2d  ed.)  1027.  "The  surplus  of  a  testa- 
tor's or  intestate's  estate  after  discharging  all  his  liabilities ; 
what  remains  after  administration,  properly  so  called,  is  con- 
cluded." 84  Cyc,  1662.  See,  also,  to  the  same  effect,  SobiTtr 
son.  V.  Millard,  133  Maas.  236;  Bouv.  Law  Diet,  title  "Ees- 
idue;"  Morgan  v.  Hugging,  48  Fed.  3. 

However,  if  the  testator  intended  that  there  should  be  a 
number  of  reaiduums,  to  be  distributed  from  time  to  tdme  as 
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ibej  occurred,  his  Intention  should,  of  course,  be  carried  out, 
■and  to  discover  what  hia  intention  'was  in  this  regard  is  the 
£r3t  duty.  In  considering  this  question  a  review  of  the  tes- 
lator's  situation  and  the  circiunstancee  surrounding  him  will 
l>e  helpful  At  the  time  the  original  will  was  made,  May  27, 
1902,  the  testator  had  reached  a  ripe  age  and  had  amassed  a 
considerable  fortune.  He  was  evidently  an  exact  and  me- 
thodical business  man,  who  had  thou^t  out  a  scheme  for  the 
■disposition  of  his  estate.  He  was  married,  but  had  never  had 
children  or  adopted  children,  but  he  had  brothers  and  sisters 
who  had  been  blessed  with  children,  and  these  were,  of  course, 
the  natural  objects  of  hia  bounty,  at  least  after  due  provision 
for  his  widow.  The  amoimt  of  his  fortune  at  this  time  does 
not  appear,  but  at  the  time  of  his  death,  six  years  later,  it 
amounted  to  nearly  $700,000,  so  that  it  can  probably  be  safely 
.assumed  that  he  was  worUi  considerably  more  than  half  a 
million  dollars  at  the  time  of  the  making  of  the  ori^nal  wilL 
His  wife  was  then  sixty-three  years  of  age.  Nothing  appears 
as  to  the  pecuniary  circumstances  of  his  brothers  and  sisters 
or  their  children.  Having  determined  \o  make  his  will,  he 
called  in  an  experienced  lawyer  to  draft  it  for  him.  It  ia 
said  in  one  of  the  briefs  that  this  lawyer  was  his  friend,  the 
late  Charles  E.  Dyer,  but  the  statement  was  withdrawn  on 
the  argument,  because  the  evidence  of  the  fact  did  not  appear 
in  the  bill  of  exceptions.  The  writer  of  this  opinion  has  no 
doubt  personally  that  Judge  Dyer  drew  the  will  from  the  fact 
that  an  envelope  is  returned  with  the  exhibits  in  the  case 
which  evidently  contained  the  will  when  drawn,  and  which  is 
indorsed,  in  Judge  Dyer's  immistakable  handwriting,  "Chas. 
G.  Stark's  Will."  However,  the  question  as  to  what  lawyer 
'drew  the  will  is  not  of  great  moment.  It  shows  in  every  sen- 
tence and  in  every  line  that  it  was  drawn  by  a  lawyer  of  ex- 
perience, who  knew  the  meaning  of  legal  terms,  who  prepared 
it  carefully,  and  who  used  no  words  at  haphazard.  These 
two  men,  the  careful,  painstaking,  successful  business  man. 
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who  bad  evidently  laid  out  his  scheme  in  his  mind,  and  Uie- 
eqnall;  careftil  and  painstaking  lawyer,  who  had  spent  his  life- 
at  his  pTof  eesion,  collaborated  t^^ther  and  produced  the  will 
before  us. 

A  mere  reading  of  the  will  leaves  no  doubt  that  there  was- 
one  idea  which  was  paramount  in  the  testator's  mind,  namely, 
the  idea  that  his  beloved  wife  was  to  be  not  only  adequately 
but  abundantly  provided  for  during  her  whole  life,  so  that 
there  should  be  no  possibility  of  her  ever  encountering  want 
or  privation.  This  paramount  purpose  is  conclusively  proven 
by  the  provisions  made  for  her  in  the  £rst  five  items  of  th& 
will  (which  were  afterwards  substantially  augmented  by  the 
second  and  fourth  codicils,  as  the  testator's  estate  grew),  and 
by  the  twenty-fourth  item,  by  which  it  appears  that  his- 
thought  returned  lovingly  to  her  at  the  very  close  of  the  wiB, 
and  he  again  made  it  apparent  that  whatever  happened  to 
other  legatees  her  interests  were  to  be  protected. 

Second  only  to  this  paramount  purpose  was  the  purpose 
that  there  was  to  be  no  hasty  closing  out  of  the  estate.  Mr. 
Stark  had  doubtless  spent  many  years  in  the  amassing  of  this 
property.  Nearly  $200,000  in  value  thereof  was  in  real  es- 
tate. He  contemplated  the  ultimate  distribution  of  the  bulk 
of  his  property  among  his  blood  relations,  but,  like  most  mea 
who  have  made  their  own  fortunes  by  gradual  accumulations, 
he  did  not  wish  to  see  anything  sacrificed.  The  property  set 
apart  for  the  use  of  his  wife,  which  at  the  time  probably 
reached  well  towards  one  half  of  the  estate,  must  necessarily 
be  kept  on  hand  during  her  lifetime,  and  one  half  thereof,  de- 
signed for  the  children's  hospital,  might  have  to  be  kept  for 
four  years  after  the  wife's  death.  Ten  or  twelve  years  doea 
not  seem  a  long  time  for  the  prudent  management  and  conver- 
sion of  an  estate  which  the  testator  has  spent  forty  or  fifty 
years  in  acquiring.  The  provisions  of  the  will  generally  bear 
testimony  to  the  desire  of  tiie  testator  to  avoid  haste,  but  if 
there  were  any  doubt  of  such  intention  it  would  be  removed 
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bj  the  final  d&iise  of  the  will,  where  the  testator  eipreesly 
sajs  that  it  is  his  wish  that  his  executors  have  ample  time  to 
administer  the  estate,  "so  that  no  property,  effects,  or  asaeta 
of  my  estate  shall  be  unduly  sacrificed  by  too  speedy  conver- 
sion of  the  same  into  money." 

The  object  next  in  importance  in  the  testator's  mind  was 
evidently  a  purely  philanthropic  one.  He  strongly  desired 
to  leave  in  the  city  where  he  had  spent  his  life  and  amassed 
his  fortune  a  monument  to  his  memory  in  the  shape  of  a  chil- 
dren's hospital,  which  was  forever  to  bear  his  name,  and  Triiich 
waa  to  be  open  "for  the  reception  of  such  poor,  neglected,  and 
destitute  children  of  the  age  of  fourteen  (11)  years  and  under 
who  are  sick"  as  the  managers  should  agree  to  receive. 

At  the  time  of  the  execution  of  the  will  the  testator  had 
one  sister,  Sarah  J.  Smith,  and  two  brothers,  Joshua  Stark 
and  Theodore  F,  Stark,  still  living,  and  these  relatives  nat- 
urally would  he  and  in  fact  were  the  next  subjects  of  his 
bounty.  He  therefore  gave  to  them  out  of  the  $260,000  fund 
reserved  for  the  wife's  support  $30,000  each,  but  it  is  im- 
portant to  note  that  these  gifts  do  not  take  effect  until  after 
the  wife's  death,  and  hence  mi^t  not  be  carried  out  for  a 
number  of  years.  As  if  to  make  up  for  tJie  probable  long  de 
lay  in  the  realization  of  these  bequeste,  he  then  makes  immedi- 
ate gifts  of  $15,000  each  to  the  same  I^atees,  or  to  their  chil- 
dren if  the  original  legatees  do  not  survive  the  testator,  and 
after  making  a  number  of  small  charitable  bequests  gives 
$5,000  to  each  of  his  nephews  and  nieces  living  at  the  time 
of  bis  death.  The  testator  then  comes  to  his  residuary  estate, 
and  after  taking  out  of  it  two  small  bequests  gives  the  balance 
to  die  "then  living  diildren  of  my  brothers  and  sisters,"  ex- 
cepting one  to  whom  liberal  allowances  had  already  been 
made. 

Kow  if  the  trial  court  was  right  in  holding  that  this  residu- 
ary bequest  goes  into  effect  at  once,  not  only  is  the  result 
anomalous  in  that  residuary  legatees  step  into  beneficial  en- 
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joyment  of  their  Ic^cies  long  before  specific  le^teee,  but  also 
in  that  the  nephews  and  nieces  of  the  testator,  ^o  were  evi- 
dently last  in  the  testator's  thou^t,  are  p.vea  preference  in 
point  of  time  to  their  parents,  the  brotherB  and  sisters  of  the 
testator,  who,  though  advanced  in  years,  are  forced  to  wait 
for  possession  of  the  major  portion  of  their  legacies  until  the 
death  of  the  wife. 

Of  course,  the  testator  could  do  these  things  if  he  chose, 
but  if  there  be  doubt  as  to  the  intention  the  improbability  of 
his  desiring  to  do  them  ia  significant. 

There  can  be  no  doubt  that  the  testator  had  in  bis  mind  a 
definite  time  when  the  residuary  clause  was  to  take  effect. 
Some  event  was  in  his  mind  when  he  used  the  words  "then 
Uving."  Was  that  event  his  own  death,  as  the  trial  court 
found  ?     We  cannot  think  so. 

The  will  bears  every  mark  of  the  careful  lawyer's  hand. 
Words  were  not  used  carelessly  or  unadvisedly.  The  scriv- 
ener knew  just  how  to  express  every  idea  in  exact  legal  phrase. 
It  contains  numerous  exact  conditions  and  limitations  over. 
Many  gifts  are  made  to  take  efifect  "upon  the  death  of  my  said 
wife,"  some  to  take  effect  if  the  legatee  "shall  survive  me,"  or 
"shall  survive  my  said  wife,"  and  some  to  l^atees  "living  at 
the  time  of  my  death."  The  scrivener  was  exact  in  every 
expression  until  he  came  to  this  clause,  at  least  Did  he  then 
suffer  a  mental  lapse  and  use  words  thou^tlesaly  and  unad- 
visedly ?    We  think  not. 

It  is  trup  that  there  is  no  event  like  the  death  of  a  life  ten- 
ant, or  the  like,  specifically  mentioned  in  item  22  to  which  die 
word  "then"  can  be  referred,  but  we  are  well  satisfied  that 
there  was  an  event  in  the  mind  of  the  testator  and  the  scriv- 
ener, and  we  are  further  satisfied  that  such  event  was  not  the 
testator's  death,  for  when  there  had  been  occasion  to  refer  to 
that  event  in  the  prior  clauses  of  his  will  it  had  been  referred 
to  in  unmistakably  accurate  language.  What  event,  then, 
was  it  ?    To  our  minds  it  seems  certain  that  it  was  the  final 
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completion  or  determinHtioii  of  the  amount  of  the  residuary 
estate,  either  by  the  full  performance  of  the  conditions  on 
which  the  iegaay  to  the  children's  hospital  was  based  or  by  the 
dropping  into  the  residuary  fund  of  that  legacy  by  reason  of 
nonperformance  of  the  ccmditions.  Under  the  scheme  of  the 
will  this  was  the  laat  contingent  event  which  was  to  take 
place.  All  specific  legacies,  save  Uie  two  contained  in  the  re- 
siduary clause,  were  expected  to  be  fully  carried  out  and  com- 
pleted before  the  determination  of  the  fact  whether  the  chil- 
dren's hospital  legacy  was  to  be  effective  or  not,  and  when 
that  fact  was  determined  then  it  was  known  for  the  first  time 
what  the  residue  in  fact  was,  and  the  "balance"  to  be  divided 
was  first  determined.  This  was  the  event  whidi  was  to  fix 
the  "balance,"  and  this  was  the  event  which  would  naturally 
be  chosen  to  fix  the  partakers  in  the  "balance." 

If  this  conclusion  were  to  be  considered  doubtful  under  the 
language  of  item  22,  considered  by  itself,  it  seems  that  all 
doubt  must  be  removed  when  that  part  of  item  6  which  pro- 
vides for  the  l^acy  to  the  children's  hospital  is  considered. 
By  reference  to  this  item  it  will  be  seen  that  $125,000  is 
placed  in  trust  for  the  benefit  of  the  hospital  upon  condition 
tiiat  the  hospital  association  shall  be  incorporated  and  shall 
have  contracted  for  the  erection  of  a  $50,000  building  within 
four  years  after  the  wife's  death,  and  that  in  the  event  of  the 
failure  to  comply  with  these  conditions  the  entire  bequest  is 
"to  pass  into  and  become  a  part  of  the  residue  of  my  estate 
under  the  residuary  clause  of  my  will,"  and  "be  distributed 
aa  a  part  of  the  residue  of  my  estate  in  equal  portions,  share 
and  share  alike,  to  the  then  living  children  of  jny  brothers  and 
Bisters." 

These  clauses  are  very  significant  in  two  respects :  first,  as 
tending  to  show  that  the  testator  contemplated  one  entire 
residuary  fund,  of  which  the  lapsed  legacy  was  to  become  a 
part,  and  not  three  or  four  separate  residuary  funds,  of  whi<A 
the  lapsed  legacy  was  to  be  the  last  of  the  series ;  and  second. 
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but  of  far  more  importance,  bb  showing  conclusively  that  when 
the  words  "then  living  children"  were  used  in  this  provision 
thej  referred  definitely  and  certainly  to  the  event  «f  the  f ail- 
nre  on  the  part  of  the  hospital  association  to  comply  with  the 
condition,  and  cannot  reasonably  be  construed  as  referring  to 
any  other  event. 

In  a  wiU  where  every  clause  bears  the  impress  of  the  ex- 
perienced lawyer's  work ;  where  apt  {dirases  have  been  care- 
fully used  prescribing  what  shall  take  place  in  many  and  vari- 
ous conting^Qcies ;  and  where  the  same  phrasing  has  been 
twice  used  and  may  well  bear  the  same  c^nstructicai  in  both 
places,  the  fact  that  it  must  have  a  certain  construction  in  one 
place  is  certainly  very  persuasive  as  a  consideration  for  plac- 
ing the  same  construction  on  it  in  another  place.  We  have  no 
hesitation,  therefore,  in  holding  that  the  will  oontemplatee  but 
one  residuary  estate,  which  is  not  to  be  distributed  until  it 
be  determined  that  the  bequest  to  the  children's  hospital  has 
become  absolute  or  has  lapsed,  and  that  it  is  then  to  be  dis- 
tributed to  the  children  of  the  testator's  brothers  and  sisters 
(except  William  Stark  Smith)  who  shall  be  living  at  the  time 
of  the  happening  of  tliat  event 

There  are  other  persuasive  considerations  whidi  lead  to  the 
same  result  Thus,  the  will  and  codicils  refer  several  times 
to  "the  residue  of  my  estate,"  and  "my  residuary  estate,"  al- 
ways as  one  definite  thing.  Now  if  an  experienced  lawyer 
were  drawing  a  will  which  contemplated  auch  an  unusual 
thing  as  residumus  in  relays,  or  rather  a  residuum  which  was 
only  nominally  such,  but  really  a  receptacle  to  be  at  intervals 
replenished  and  drained  off,  it  seems  passing  strange  that  he 
should  not  have  definitely  provided  in  unmistakable  terms 
for  such  replenishments  and  distributions.  The  will,  how- 
ever, does  no  such  thing.  Notwithstanding  the  consummate 
care  which  is  noticeable  in  every  clause,  there  is  no  hint  of 
any  desire  or  intention  to  create  a  number  of  successive  funds. 
In  this  connection  it  is  significant  to  notice  the  language  of 
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the  first  and  twenty-second  items,  concerning  the  payment  of 
the  taxes  and  repairs  on  the  homestead.  In  the  first  item  it  is 
■directed  that  these  amounts  "be  paid  from  the  residue  of  my 
estate  after  providing  for  the  specific  devises,  bequests,  and 
legacies  hereinafter  mentioned."  In  the  twenty-second  item 
it  is  provided  that  "all  the  rest,  residue,  and  remainder  of  my 
property,  of  every  name  and  nature,  wherever  situated,  after 
providing  for  the  devises,  bequests,  and  l^;acies  hereinbefore 
mentioned  and  after  the  use  of  so  much  thereof  as  may  be  nec- 
essary to  defray  the  expense  of  taxes  on  my  homestead  and  of 
keeping  the  same  in  repair  for  the  use  and  benefit  of  my  wife 
as  provided  in  the  first  item  of  this  my  will,  I  give,  devise, 
and  bequeath  as  foUows,"  etc.  In  both  places  the  residue  is 
described  as  what  may  remain  "after"  providing  for  the  spe- 
cific devises,  bequests,  and  legacies.  Now,  the  word  "after" 
does  not  always  denote  subordination  in  time,  but  may  indi- 
cate merely  subordination  in  right.  Ordinarily,  however,  it 
is  used  to  denote  subordination  in  time,  and  we  see  no  sign 
here  of  an  intention  to  use  it  otherwise  than  in  its  usual 
sense.  Furthermore,  the  fact  that  in  both  places  the  residue 
seems  to  be  referred  to  as  one  constant,  continning  fund,  out 
of  which  the  taxes  and  repairs  are  to  be  defrayed,  strengthens 
the  idea  that  the  word  "after"  is  used  here  in  its  ordinary 
meaning. 

Again,  the  testator  by  iJie  third  codicil  to  his  will  increased 
the  immediate  gifts  which  he  had  made  to  his  nephews  and 
nieces  "living  at  the  time  of  my  death"  from  $3,000  to  $5,000 
each.  This  is  significant  in  two  ways:  first,  it  shows  how 
exactly  the  t«fitator  spoke  when  he  desired  to  make  bequests 
to  his  nephews  and  nieces  who  were  living  at  the  time  of  his 
-death,  and  thus  rebuts  the  idea  that  he  used  the  words  "then 
living"  as  meaning  the  same  thing;  and  second,  it  would  be 
really  useless  to. make  this  gift  at  all,  if  the  residuary  clause 
"were  to  have  the  construction  claimed  for  it  by  the  resjkind- 
ents,  because  without  it  the  same  beneficiaries  would  receive 
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the  aatne  money  at  pracUcall;  the  same  time  in  their  capacity 
as  residuary  legatees. 

It  ia  objected  that  the  idea  of  keeping  intact  ao  large  a  fnnd 
for  a  aumber  of  years,  and  thus  imnecessarily  depriving  Uie 
residuary  legatees  of  its  beneficial  use,  is  fantastic  and  unjust 
to  the  beneficiaries,  but  this  argument  can  have  little  weight. 
The  testator  could  do  what  he  would  with  his  own;  his 
nephews  and  nieces  had  no  rights  save  such  as  he  chose  to 
give  them.  If  in  the  excess  of  his  solicitude  for  his  wife's 
welfare  he  chose  to  impound  for  years  his  hardly-earned  pro|>- 
erty  to  an  unnecessary  degree,  they  have  reaUy  no  cause  to 
complain.  The  testator  may  have  been  oTW^«autions,  but  he 
did  no  injustice  to  any  one  by  being  over-cautious  with  his 
own  property.  It  being  determined  that  the  testator  intended 
that  there  should  be  one  residuum,  and  not  a  series  of  recui^ 
ring  residuums,  and  that  the  one  residnnm  is  bequeathed  to 
those  nephews  and  nieces  wbo  shall  be  living  at  the  time  the 
hospital  trust  fund  is  either  earned  or  forfeited  by  the  hos- 
pital association,  the  question  as  to  the  disposition  of  the  ac- 
cumulated rente  and  profits  resulting  from  the  residuary  es- 
tate during  this  period  of  waiting  becomes  important 

It  is  suggested  that  under  the  terms  of  the  will  the  whole 
estate  may  be  regarded  ub  equitably  converted  into  personal 
property,  and  that  the  will  must  be  treated  as  a  will  dealing 
only  with  personal  property.  This  would  be  true  if  the 
scheme  of  the  will  could  not  reasonably  be  carried  out  without 
the  conversion  of  &e  real  estate  into  money.  Becker  v.  Ches- 
ter, 115  Wis.  00,  91  N.  W.  87,  650.  But  it  seems  to  be  very 
dear  that  there  is  no  such  situation.  There  was  in  the  estate 
somewhat  less  than  $200,000  worth  of  real  estate,  exclusive 
of  the  homestead.  It  is  not  claimed  that  it  wiU  be  necessary 
to  dispose  of  any  of  Ihis  real  estate  in  order  to  dlachai^  the 
specific  legacies  of  every  kind  and  provide  for  the  payment 
of  the  taxes  and  repairs  upon  the  homestead.     On  the  oon- 
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trary  it  eeema  entirely  certain  that  the  personal  estate  is  much 
more  than  sufficient  to  meet  all  said  demands.  Under  Bueh 
circumstances  the  fiction  of  equitable  conversiDn  cannot  be  in- 
dolged  in,  especially  in  the  absence  of  any  definite  proriaion 
in  the  will  looking  in  that  direction.  On  this  subject  it  ia 
very  significant  that  the  will  gives  very  full  and  explicit  au- 
thority to  the  ezecutora  to  sell  and  convey  the  homestead  after 
Mrs,  Stark's  death,  but  is  absolutely  silent  as  to  any  oth^ 
conveyance.  Evidently  the  testator  did  not  expect  that  any 
other  conveyance  would  be  necessary.  This  conclusion  ia 
strengthened  also  by  the  fact  that  at  the  veiy  beginning  of  the 
residuary  clause  he  speaks  of  "All  the  rest,  residue,  and  re- 
mainder of  my  property,  of  every  name  and  nature,  both  real 
and  personal,  wherever  situate,"  etc.  This  would  indicate 
that  he  had  not  contemplated  that  the  real  estate  would  be 
necessarily  converted  into  money  prior  to  the  going  into  effect 
of  the  residuary  clause. 

If  he  expected  the  real  estoto  to  remain  intact,  he  must  have 
expected  also  that  there  would  be  rents  and  profits  cconing  in 
year  by  year,  for  much  of  the  real  estate  was  rented  and  bring- 
ing in  a  profitable  income.  He  gave  no  specific  directions  for 
the  disposition  of  tbia  income,  except  such  small  amount  ae 
mi^t  be  necessary  to  discharge  the  taxes  and  repairs  upon 
the  homestead,  and  these  must,  of  course',  be  discharged  out 
of  the  personal  estate  before  resorting  to  the  real  estate  or  the 
rents  therefrom.  He  must  be  deemed,  therefore,  by  his  si- 
lence to  have  directed  that  it  accumulate.  Scott  v.  Wsst,  63 
Wis.  529,  578,  24  N.  W.  161,  25  N".  W.  18.  As  to  accumula- 
tions resulting  from  the  income  of  personal  estate,  there  is  no 
l^al  objection  to  such  a  direction  (Scott  v.  West,  supra) ; 
but  our  statutes  do  not  permit  accumulations  of  the  rente  and 
profite  of  real  estate  except  for  certain  specified  purposes  and 
uses,  which  are  not  present  here.  Sees.  2060-2063,  Stats. 
(1898). 
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What  then  ahall  be  done  with,  tie  rente  and  profits  of  the 
real  estate?  That  depends  upon  the  question,  Who  is  pre- 
Bmuptirelj  entitled  to  the  next  eventual  estate  in  the  lands  1 

Sec  2964,  Stats.  ;i898),  provides  that  "when,  in  conse- 
quence of  a  valid  limitation  of  an  expectant  estate,  there  shall 
be  a  suspension  of  the  power  of  alienation  or  of  tiie  ownership, 
during  the  continuance  of  which  the  rents  and  profits  shall  be 
undisposed  of  and  no  valid  direction  for  Aeir  accumulation 
is  given,  such  rents  and  profits  shall  belong  to  the  person  pre- 
sumptively entitled  to  the  next  eventual  estate." 

It  seems- that  this  section  undoubtedly  applies  to  the  pres- 
ent case.  The  estate  of  the  present  living  nephews  and  nieces 
of  the  testator  is  an  estate  in  expectancy  under  sec  2033, 
Stats.  (1898),  and  of  the  class  denominated  future  estates 
"limited  to  commence  in  possession  at  a  future  day,  either 
without  the  intervention  of  a  precedent  estate  or  on  the  de- 
termination, by  lapse  of  time  or  otherwise,  of  a.  precedent 
estate  created  at  the  same  time."  Their  estate  is  of  the  first 
class  of  future  estates  above  named,  because  it  commences  at 
a  future  day  without  the  intervention  of  a  precedent  estate. 
Such  a  grant  is  valid.  Ferguson  v.  Mason,  60  Wis.  377,  19 
K  W.  420.  It  fulfils  all  the  calls  of  sec  2064,  supra.  It  is 
an  estate  in  expectancy;  there  is  a  valid  limitation  upon  it  in 
consequence  of  which  there  is  a  suspension  of  the  power  of 
alienation,  if  not  in  fact  of  ownership,  during  one  life  in 
being  and  possibly  four  years  thereafter;  the  rents  and  profits 
daring  that  time  are  undisposed  of;  and  no  valid  direction  for 
their  accumulation  has  been  given.  Until,  therefore,  the  re- 
siduary legatees  become  absolutely  fixed  by  the  earning  or  for- 
feiting of  the  hospital  bequest,  the  living  nephews  and  nieces 
are  presumptively  entitled  to  the  n^t  eventual  estate,  and 
hence  to  them  belong  the  rents  and  profits  of  the  real  estate, 
except  such  part  as  may  possiUy  be  necessary  to  defray  the 
taxes  and  repairs  upon  the  homestead,  and  this  contingency 
seems  very  remote,  as  the  personal  estate  must  first  be  resorted 
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to  for  that  parpose.  This  will  necessitate  keeping  separate 
accounts  of  tlie  income  from  the  personal  estate  and  of  the 
income  from  the  real  estate,  and  making  periodical  distribu- 
ti(nis  of  the  real-estate  income  to  the  presumptive  residuary 
l^ateee. 

As  to  the  joint  appeal  on  behalf  of  Theodora  StaHc  and 
four  others  a  few  considerations  will  sufooe. 

Their  first  ccmtention  is  that  under  item  4  of  the  vill  the 
widow  could  not  select  certificates  of  bank  stock,  because  they 
.  are  not  "securities,"  and  that  if  she  can  do  so  she  must  take 
the  stock  at  its  actual  value  instead  of  at  it«  face. 

We  think  the  trial  court  was  right  upon  both  these  ques- 
tions. While  the  word  "securities,"  otmstrued  strictly,  does 
not  cover  corporate  stock,  but  rather  bonds  or  evidences  of 
debt,  it  has  undoubtedly  acquired  a  much  broader  meaning 
by  general  usage.  It  is  said  in  25  Am.  &  Eng.  En^.  o£  Law 
(2d  ed.)  at  page  180,  "The  term  in  its  broadest  sense  em- 
braces bonds,  certificates  of  stock,  promissory  notes,  bills  of 
exchange,  etc."  The  Century  Dictionary  defines  "securities" 
as  "evidences  of  debt,  or  of  property,  as  a  bond  or  certificate 
of  stock."  See  1  Cook,  Corp.  (6th  ed.)  sees.  14  and  305,  to 
the  same  effect.  Indeed  it  may  be  said,  we  think,  to  be  mat- 
ter of  common  knowledge  that  the  word  is  generally  used  in 
this  broad  sense. 

The  testator  at  the  time  of  his  death  possessed  both  stocks 
and  bonds  in  good  measure.  The  stocks  were  most  valuable. 
It  was  his  evid^it  intention  to  give  his  wife  the  opportonity 
to  take  instead  of  cash  something  which  was  more  vainable 
than  the  cash,  if  she  chose.  Nothing  indicates  any  intention 
to  limit  her  in  her  choice  to  the  lees  valuable  dass  of  papers 
which  are  ordinarily  called  "securities,"  and  we  hold,  there- 
foro,  that  the  court  rightly  held  that  she  mi^t  choose  bank 
stock  as  she  did.  Nor  do  we  see  any  good  reason  to  doubt  that 
when  the  testator  used  the  term  "par  value"  he  meant  "face 
value,"  as  the  trial  court  held. 
Vol.  149  —  42 
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Their  second  contention  is  that  tlie  snm  of  $23,000  is  too 
large  a  sum  to  set  aside  ont  of  the  residuary  estate  to  provide 
for  the  payment  of  the  taxes  and  repairs  on  the  homestead. 
Inasmuch  as  we  tiave  held  that  the  entire  residuary  estate  is 
to  be  kept  intact,  this  contention  necessarily  falls. 

The  appeal  of  Charles  Edward  Stark,  a  minor  son  of 
Charles  Edward  Stark,  deceased,  will  bo  briefly  considered. 
This  minor  was  a  grand-nephew  of  tiie  deceased ;  his  father 
died  in  1905,  and  bis  grandfather  (Theodore  F.  Stark, 
brother  of  the  testator)  in  1904,  both  dying  before  the  tes- 
tator. He  claims  to  be  entitled  to  share  in  bis  father's  right 
in  the  legacies  given  by  the  ninth,  sixteenth,  and  twenty-sec- 
ond items  of  the  wiU. 

The  ninth  item  gives  $15,000  to  Theodore  F.  Stark  (appel- 
lant's grandfather),  but  provides  that  in  case  he  does  not 
survive  the  testator  said  sum  is  to  be  given  "to  the  children  of 
said  Theodore  F.  Stark  who  shaU  be  living  at  the  time  of  my 
death,  share  and  share  alike." 

The  sixteenth  item  gives  $5,000  to  "each  of  my  nephews 
and  nieces  who  shall  be  living  at  the  time  of  my  death." 

The  twenty-second  item  is  the  residuary  clause,  and  gives 
the  residue  to  the  "then  living  children  of  my  brothers  and 
sisters." 

No  one  of  the  terms  used  in  either  of  these  items  includes 
the  appellant  in  its  accurate  sense.  He  is  not  a  child  of 
Theodore  F.  Stark,  nor  a  nephew  of  the  testator,  nor  a  child 
of  the  testator's  brother  or  sister.  It  is  true  that  the  word 
"child"  is  sometimes  properly  construed  as  applying  to  a 
grandchild,  and  nephew  may  be  held  to  cover  grand-nephew, 
but  when  such  a  construction  is  given  the  reason  is  that  the 
evident  purpose  of  the  testator  demands  it. 

In  the  present  case  there  is  no  such  reason.  On  the  con- 
trary, the  care  with  whidi  the  will  is  drawn  and  the  uniform 
precision  of  its  expressions  forbid  any  such  latitude  in  con- 
struction.   There  are  two  clauses  in  the  will  where  express 
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provision  is  made  for  children  to  take  the  share  of  a  parent 
in  caae  of  the  death  of  such  parent  prior  to  the  happening  of 
a  given  event,  and  in  each  case  the  most  accurate  and  com- 
plete legal  phraseology  ia  used  to  express  the  idea.  In  view 
of  these  considerations,  we  have  no  hesitation  in  affirming  the 
trial  court's  conclusions  on  the  points  presented  by  this  ap- 
peah 

The  judgment  must  he  modified  in  accordance  with  this 
opinion  so  as  to  determine  that  the  residuary  estate  shall  re- 
main undistributed  until  the  time  when  the  trust  bequest  to 
the  children's  hospital  shall  be  earned  or  forfeited,  at  which 
time  the  residuary  estate  becomes  vested  in  the  then  living 
beneficiaries  named  in  the  twenty-second  item;  that  the  sut^ 
pins  income,  if  any,  of  the  residuary  personal  estate,  past  and 
future,  over  and  above  the  sums  required  to  pay  the  taxes  and 
repairs  on  the  homestead,  be  added  to  the  general  residuary 
estate;  that  the  net  income  already  derived  from  the  residuary 
real  estate  be  distributed  to  the  present  presumptive  residuary 
legatees  at  once,  and  that  the  future  income  (except  in  case 
some  part  be  necessary  to  defray  taxes  and  repairs  on  the 
homestead)  be  annually  distributed  to  the  presumptive  resid- 
uary legatees  ontil  the  time  when  the  amount  of  the  residuary 
estate  is  determined  and  the  status  of  the  beneficiaries  fixed 
as  above  set  forth.  In  all  other  respects  the  judgment  is  cor- 
rect. 

By  the  Court. — The  judgment  ia  modified  as  indicated  in 
the  opinion,  and  as  so  modified  is  affirmed.  All  parties  who 
printed  briefs  and  appeared  by  counsel  in  this  court  will  be 
entitled  to  tax  their  statutery  costs,  to  be  paid  out  of  the 
estate. 

Tiuxiir,  J.,  took  no  part. 
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jEamnos,  Appellant,  vs.  Johoititott  and  others,  BaqKmd- 

euts. 

February  Zt— March  ii,  1$1S. 

Munictp<a  corporaHont:  Obttrvction  in  itreet:  Fence*:  BiOeieallca: 
TresjKUt  J>v  city  offlctalt:  Special  verdict;  DUiunctive  finding: 
Omitted  /act*.-  Appeal;  Premmption:  Review:  Partiet  entitled 
to  ailege  error. 

1.  SecB.  1326  and  1330,  Stats.   (1S9S).  relaUng  to  encroachments 

upon  and  obfltructlons  ol  public  talghwarB,  are  applicable  to 
clUes. 

2.  Any  object  unlawfully  placed  wltbln  the  llmlta  of  a  blghwar  1> 

an  obstruction  U  it  Impedea  or  bbtIoubIj  InccnTentencee  public 
travel  or  renders  It  dangerous,  even  though  It  does  not  etop 
travel. 

Z.  A  fence  in  front  of  a  cltj  lot,  extending  onl7  one  toot  into  the 
street.  Is  a  mere  encroachment  so  long  as  the  fence  and  walk 
outside  are  continuous  with  those  in  front  of  the  adjoining  lota, 
but  may  become  dangerous  and  an  obstruction  If  a  Jog  in  the 
walk  and  fence  is  created  br  the  building  of  a  new  fence  and 
walk  on  the  true  line  in  front  of  an  adjoining  lot. 

4.  Although  a  question  of  a  special  verdict  mar  be  improper  be- 
cause embracing  several  propostttons  in  the  disjunctive,  so  that 
an  afflrmative  answer  does  not  indicate  unanimous  concurrence 
of  the  Jurors  upon  any  one  of  them,  yet,  where  no  error  was 
assigned  thereon  and  there  was  no  request  for  separate  qne«- 
tlona,  it  win  be  presumed  on  appeal,  under  sec.  ZSSSm,  Stats. 
(Laws  of  1907,  ch.  S46),  that  the  trial  court  found  in  support  of 
the  Judgment  on  the  material  Issues  not  psssed  upon  by  the 
Jury. 

6.  A  party  cannot  assign  error  upon  the  admission  of  evidence  con- 
cerning frrelevant  matters  In  respect  to  wbich  he  first  gave  tes- 
timony, or  which  was  brought  out  by  lUa  counsel  either  as  part 
of  bis  own  case  or  on  crosa-ezamlnatloD  of  witnesses  for  the 
adverse  party. 

6.  m  an  action  against  city  officials  for  tearing  down  plalntUTs 
fence  and  constructing  a  sidewalk,  where  punitory  damages 
were  claimed.  It  was  competent  for  defendants  to  sssert  that 
they  acted  In  good  faith  in  removing  the  fence  (which  Intruded 
into  the  Btroet)  because  It  was  necessary  to  build  a  new  aide- 
walk  and  tbey  wished  to  build  it  on  the  true  line,  upoa  which 
an  adjoining  walk  had  been  built. 
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T.  It,  In  laying  a  new  aidawalk  in  front  of  plalntUTs  lot,  city  offl- 
clalB  coDflned  their  operatlona  to  the  strMt,  they  cannot  be  held 
gulltj  of  a  treapasa,  even  though  thsr  Ignored  the  j^rovlslona 
of  the  law  to  such  an  extant  that  plalntlB  would  not  be  charge- 
ahle  with  the  coat  of  the  new  walk. 

Appeal  from  &  judgment  of  the  circuit  court  for  Greon 
county:  Geoeoe  Ghimm,  Circuit  Judge.     Affirmed. 

The  plaintiff  is  the  owner  of  lota  3,  4,  and  6,  and  the  north 
fire  feet  of  lot  6,  block  29,  Carman's  addition  to  the  citj  of 
Mcoiroe.  This  property  is  located  on  the  east  eide  of  Adams 
street  and  had  been  inclosed  h;  a  fence  for  many  years. 
Plaintiff  also  owned  et  one  time  other  property  lying  immedi- 
ately to  t^e  Bouth  of  that  described,  and  a  board  walk  had  been 
maintained  adjacent  to  eaid  property  and  on  the  east  eide  of 
Adams  street  for  about  thirty-five  years.  One  De  Haven  pur- 
chased from  the  plaintiff  a  parcel  of  ground  immediately  south 
of  that  above  described  as  being  now  owned  by  her,  and  built 
a  residfloce  thereon  during  the  year  1909.  He  desired  to  put 
in  a  cement  sidewalk  on  Adams  street  adjacent  to  his  prop- 
erty and  he  employed  a  surveyor  to  locate  the  street  line. 
The  survey  showed  that  the  fence  which  plaintiff  maintained 
stood  in  the  neighborhood  of  a  foot  in  the  street  at  the  eouth- 
west  comer  of  her  property.  De  Haven  built  a  cement  walk 
in  accordance  with  the  survey,  which,  when  finished,  left  a 
jog  in  the  walk  as  above  indicated.  There  was  a  boxed  fence 
post  which  was  eight  inches  square  and  which  stood  wholly  in 
the  street  at  the  point  indicated  and  there  was  a  cap  on  the 
post  which  extended  two  inches  further  into  the  street.  The 
fence  extended  into  the  street  about  three  inches  at  the  north- 
west comer  of  the  plaintiff's  property  and  was  built  on  a  com- 
parati\'ely  straight  line,  so  that  it  extended  not  less  than  three 
nor  more  than  twelve  inches  into  the  street  at  any  point  In 
the  year  1910,  when  De  Haven  built  his  fence,  the  city  au- 
thorities served  notice  on  plaintiff  requesting  her  to  build  a 
walk  of  the  same  material  in  front  of  her  property,  and  some 
of  them  testified  that  she  agreed  to  do  so.    However,  she  neg- 
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lected  to  build  the  walk,  and  during  the  month  of  October, 
1910,  the  city  authorities  tore  down  iho  fence  and  coostructed 
a  walk.  Plaintiff  brings  this  action  against  them  to  recover 
damages  for  the  alleged  trespass  committed. 

The  jury  found  (1)  that  the  fence  was  within  the  east  line 
of  Adams  street;  (2)  tiiat  it  was  so  far  within  the  east  line 
of  the  sidewalk  ordered  to  be  built  in  May,  1910,  as  to  neces- 
sitate its  removal  in  order  that  the  walk  might  be  built  as  or- 
dered ;  (3)  that  in  May,  1910,  plaintiff  had  knowledge  of  the 
fact  that  the  fence  was  so  located  with  reference  to  the  side- 
walk; (4)  that  plaintiff  had  knowledge  of  the  fact  that  the 
fence  was  so  located  with  reference  to  the  sidewalk  at  the  time 
she  promised  to  build  the  sidewalk  in  September,   1910; 

(5)  that  the  fence  in  question  incommoded,  hindered,  or  en- 
dangered public  travel   along  the   east  side  of  the  street; 

(6)  that  defendants  used  reasonable  care  in  reonoring  the 
fence;  (7)  that  the  cost  of  replacing  the  fence  in.  as  good  con- 
dition as  it  was  prior  to  its  removal  would  be  $12.50 ;  (8)  tbat 
defendants  were  not  actuated  by  wilful  or  malicious  motives 
in  removing  the  fence;  (9)  that  plaintiff  was  not  entitled  to 
punitory  damages.  Prom  a  judgment  rendered  for  defend- 
ants on  this  verdict  plaintiff  appeals. 

For  the  appellant  there  was  a  brief  by  F.  W.  Hall  and  John 
L.  Sherron,  and  oral  argument  by  Mr.  HalL 

For  the  respondents  there  was  a  brief  by  A.  8.  Douglas,  at- 
torney, and  Jeffns,  MoiuU,  Oesireich  <£  Avery,  of  counsel,  and 
oral  argument  by  L.  A.  Avery. 

Babnes,  J.  The  provisions  of  sees.  1326  and  1330,  Stats. 
(1898),  are  applicable  to  cities.  Sec  1347,  Stats.  (1898)  ; 
State  V.  Leaver,  62  Wis.  387,  22  K.  W.  576;  Pauer  v.  Al 
brecht,  72  Wis.  416,  39  2T.  W.  771 ;  Staie  v.  Pomeroy,  73  Wis. 
664, 41  N.  W.  726 ;  Hubbell  v.  Goodrich,  37  Wis.  84. 

The  principal  question  in  the  case  is  whether  the  fence  con- 
stituted an  obstruction  within  the  meaning  of  sec  1326,  Stats. 
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(1898),  or  an  encroachment  witiim  the  meaning  of  sec.  1330. 
If  the  former,  the  city  officials  might  smnmarily  remove  it ; 
if  the  latter,  they  mi^t  not  Any  object  unlawfully  placed 
within  the  limits  of  a  highway  is  an  obstruction  if  it  impedes 
or  seriously  inconveniences  public  travel  or  renders  it  dan- 
gerous, and  it  is  not  at  all  necessary  that  such  object  should 
stop  travel  in  order  to  be  an  obstruction.  The  cases  so  hold- 
ing are  numerous.  Nejf  v.  Paddock,  26  Wis.  546,  552 ;  Uvh- 
bell  V.  Goodrich,  37  Wis.  84,  86;  State  v.  Leaver,  62  Wis. 
381,  392,  22  N.  W.  576;  State  v.  Pomeroy.  73  Wis.  664,  665, 
41  N.  W.  726;  Chase  v.  Oshkosh,  81  Wis.  313,  319,  51  N.  W. 
560 ;  Bartlett  v.  Beardmore,  77  Wis.  356,  365,  46  N.  W.  494 ; 
Konkel  v.  Pella,  122  Wis.  143,  146,  99  K  W.  453 ;  Jones  v. 
Tohin.  135  Wis.  286, 115  N.  W.  807. 

Undoubtedly  up  to  the  time  the  De  Haven  walk  was  built 
the  fence  was  merely  an  encroachment.  The  building  of  this 
walk  on  the  correct  line  materially  changed  the  situation,  and 
what  was  before  an  encroachment  might  then  become  an  ob- 
struction. Four  witnesses  testified  that  the  fence  constituted 
an  obstruction  dangerous  to  public  travel.  The  reasons  ad- 
vanced for  this  conclusion  were:  (1)  pedestrians  walking 
along  the  east  side  of  the  De  Haven  walk  might  thoughtlessly 
run  into  the  post ;  (2)  school  children  running  along  carelessly 
mi^t  .bring  their  faces  and  eyes  in  contact  with  the  cap  on 
the  post;  (3)  pedestrians  walking  northward  on  theDe  Haven 
walk  when  it  was  dark  mi^t  run  against  the  post  and  suffer 
injury;  (4)  three  persons  walking  abreast  could  not  pass  the 
jog  in  the  walk  without  one  of  them  dropping  back.  We 
think  this  evidence  was  sufficient  to  warrant  the  jury  in  find- 
ing that  the  fence  was  dangerous  to  public  travel  and  there- 
fore an  obstruction.  Neale  v.  State,  138  Wis.  484,  487,  120 
N.  W.  345.  This  issue  was  submitted  to  the  jury  by  the  fol- 
lowing question :  "Did  the  fence  in  question  incommode,  hin- 
der, or  endanger  public  travel  along  the  east  side  of  said 
street?"    To  which  the  jury  answered  "Yes."     The  question 
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eubmits  three  disjunctive  propositions  and  might  he  answered' 
in  the  affirmative  witboat  nnanimoos  ctmeurrence  on  any  one 
of  them  hy  the  jurors.  No  error  is  assigned  on  the  form  of 
the  verdict  and  there  was  no  request  that  the  different  proposi- 
tions be  made  the  Hubject  of  separate  questions,  and  if  there  is 
any  infirmi^  about  the  question  we  must  presume  a  finding- 
by  the  trial  court  in  support  of  the  judgment  on  the  material 
issues  not  passed  upon  by  the  jury. 

It  is  argued  that  the  court  erred  in  admitting  testimony 
with  respect  to  building  Hie  sidewalk  adjacent  to  plaintiff's 
property,  and  that  no  evidence  should  have  been  received  as 
to  the  condition  of  plaintiff's  sidewalk.  The  ccmdition  of 
plaintiff's  walk  was  testified  to  by  plaintiff  before  resting  her 
case  and  in  answer  to  questions  propounded  by  her  own  conn- 
seL  Evidence  in  reference  to  the  building  of  the  new  walk 
was  also  offered  by  plaintiff's  counsel  as  part  of  their  case  in 
chief,  the  portion  of  the  examination  of  Johonnott  as  an  ad- 
verse witness,  taken  before  trial  and  which  was  read,  dealing* 
largely  with  that  subject.  The  evidence  bearing  on  this  as- 
signment of  error,  given  by  the  vritnesses  Johonnott  and  Rtieg- 
ger,  and  quoted  in  appellant's  brief,  was  brought  out  on  cross- 
examination  by  appellant's  counsel,  so  they  cannot  predicate 
error  on  it.  There  was  no  ruling  on  such  evidence,  and  pre- 
sumably the  court  would  have  sustained  an  objection  thereto 
had  counsel  objected  to  their  own  questions.  Other  evidence 
said  to  have  been  given  by  Johonnott  on  page  ]  39  of  the  rec- 
ord was  in  fact  given  by  the  witness  Soih  on  pages  133  and 
134  of  the  record,  and  was  elicited  by  plaintiff's  counsel  on 
cross-examination.  The  only  part  of  the  evidence  quoted  in 
the  brief  which  was  brought  out  by  defendants  whs  a  state- 
ment of  the  witness  Mackey  that  the  new  walk  could  not  be- 
built  where  it  was  without  removing  the  fence.  This  was  a 
self-evident  proposition.  No  error  was  committed  in  receiv- 
ing evidence  of  the  character  complained  of,  and  in  any  event 
the  appellant  is  in  no  position  to  complain.  The  question  of 
punitory  damages  was  submitted  to  the  jury,  and  it  was  en- 
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tirely  proper  for  the  defendanta  to  assert  that  they  acted  in 
good  faith  in  removing  the  fence  hecause  it  was  necesaary  to 
build  a  new  adewalk  and  they  desired  to  build  it  on  the  line 
of  the  walk  already  ccmstruoted. 

Furthermore,  appellant  claimB  that  she  ia  entitled  to  judg- 
ment because  the  city  officials  committed  a  trespass  in  laying 
the  walk.  In  support  of  the  contention  last  suggested  it  is 
Baid  that  the  city  officials  ignored  the  provisions  of  law,  in 
that  they  failed  to  declare  the  walk  defective,  passed  no  order 
requiring  the  old  walk  to  be  removed,  and  never  served  a 
written  order  or  resolution  on  plaintiff,  as  required  by 
sec  025—204,  Stats.,  as  amended  (Laws  of  1907,  ch.  874). 
Waiving  the  question  that  no  such  ground  of  recovery  is  relied 
on  in  the  complaint,  we  do  not  see  how  the  city  officers  can  be 
held  guilty  of  a  trespass  for  laying  a  eidewalk  in  a  street 
These  defects,  if  they  existed,  might  enable  plaintiff  to  resist 
payment  of  the  expense  of  the  walk,  but  did  not  make  officers 
who  confined  their  operations  to  the  street  trespassers  on 
j>laintifr8  lots. 

By  the  Cowrt. — Judgment  affirmed. 


NovKOvro,  Plaintiff  in  error,  vs.  Thb  Stati,  Defendant  in 
error. 

Uarcli  le—Avril  S,  1912. 

Criminal  tow:  Murder:  Separate  trials:  Evidence:  Confeuiotu  of  co- 
de/endant:  Congpirac]/:  IrutrvctioTu  to  jury. 

1.  There  was  no  abuse  of  discretion  In  denying  an  application  liy 
one  of  two  detendanta  Jointly  cbargsd  wltb  murder,  lor  a  sep- 
arate trial  on  the  groand  that  she  desired  to  call  her  codefend- 
ant  as  &  witness,  where,  previous  to  the  trial,  such  codefendant 
had  made  two  confessions  In  both  of  which  he  implicated  her, 
and  there  was  no  showing  that  he  had  changed  his  attitude  or 
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had  made  BI17  different  atatements  or  wai  willing  to,  but  merelr 
tbe  affidavit  of  the  moving  party,  made  on  lalormatlou  and  tw- 
Uef,  that  she  could  prove  \>r  him  that  she  waa  not  guilty;  and 
where  upon  the  trial  such  codefendant  declined  to  take  tha 
stand. 

2.  Where  euch  application  was  also  baaed  on  the  ground  that  the 
conresalons  of  the  codefendant  were  calculated  to  prejudice  her 
upon  a  Joint  trial.  It  wan  not  error  to  deny  It  If  auch  confessions 
were  proper  to  go  before  the  Jury  In  case  she  were  tried  sep- 
arately. 

8.  The  mere  fact  that  defendants  Jointly  charged  with  murder  were 
co-conspirators  In  the  crime,  does  not  render  the  confession  of 
one  admlBsible  against  the  others. 

4.  Upon  prima  facie  proof  that  one  of  two  codefeudants  admitted 

the  truth  of  a  confession  made  by  the  other,  such  confeaslon  b»- 
comea  competent  evidence  against  the  former, 

5.  The  trial  court  having  had  the  advantage  of  seeing  the  witnesses 

on  the  stand  and  hearing  them  teetlfy,  Its  decision  to  admit  the 
confession  of  one  defendajit  as  evidence  against  his  codefendant 
Is  sustained  notwithstanding  the  written  testimony  Is  not 
clear, — particularly  in  view  ot  the  fact  that  the  Jury  was  in- 
structed to  disregard  sncb  confession  tmless  satisfied  beyond  a 
reasonable  donbt  that  Its  truth  waa  admitted  I^  the  codefendant. 

6.  Erroneous  general  Instructions  as  to  the  admlsalbiUty  of  state- 

ments and  acts  ot  co-consplratora  and  the  evidence  of  an  accom- 
plice, referring  evidently  to  confessions  of  a  codefendant  who 
did  not  testify,  were  rendered  harmless  by  an  explicit  Instruc- 
tion that  such  confesstoDs  were  binding  only  on  the  defendant 
making  them  unless,  beyond  a  reasonable  doubt,  they  were  ac- 
quiesced in  and  assented  to  by  the  other. 

7.  The  trial  court  Is  not  required  in  a  criminal  case,  even  upon  re- 

quest, to  take  up  the  different  Iteme  of  evidence  relied  on  to 
establish  the  defendant's  guilt  and  Instruct  the  Jury  as  to  each 
that  it  Is  insufficient  In  itself  to  prove  guilt. 

8.  Upon  the  trial  of  a  wite  and  her  alleged  paramour  for  the  mur- 

der of  her  husband,  a  requested  instruction  to  the  effect  that  the 
Jury  must  find  the  wife  not  guilty  unlesa  "she  was  an  active 
participant  In  the  design  and  doing  her  part  at  the  time  in  Its 
furtherance,"  was  misleading.  In  that  the  Jury  might  Infer 
therefrom  that  the  wife  could  not  be  convicted  unless  she  as- 
sisted the  other  defendant  in  delivering  the  blows  which  re- 
sulted in  her  husband's  death,  and  was  therefore  properly  re- 
tuaed,  the  court  correctly  charging  that  it  was  sulBcient  if  a 
conspiiacy  in  tact  existed  and  the  wife  conaplred,  confederated, 
ana  agreed  with  her  codefendant  to  commit  the  murder. 
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Ekbob  to  review  a  judgment  of  the  municipal  court  of 
Milwaukee  county:  A.  C.  Backus,  Judge.    Affirmed. 

The  plaintiff  in  error,  hereinafter  called  the  defendant,  wae 
convicted  of  the  crime  of  murder  in  the  first  degree.  The 
murdered  man,  Steve  Novkovic,  was  the  husband  of  the  de- 
fendant, and  he  was  stabbed  to  death  on  the  evening  of  July 
23,  1911,  by  one  Pajo  Mravic  The  evidence  upon  which  the 
defendant  was  convicted,  with  the  exception  of  a  confession 
made  by  Kravic,  was  circumstantiaL  After  the  murder  was 
discovered  the  defendant  and  Mravic  were  taken  to  the  office 
of  the  diief  of  police  and  interrt^ted.  The  defendant  told 
her  story  first  and  waa  followed  by  Mravic  Both  were  sworn 
and  interrogated  at  the  coroner's  inquest,  the  defendant  again 
being  examined  first.  The  principal  difference  between  their 
statementfi  related  to  the  responsibility  of  Ihe  defendant  for 
the  crime  committed.  Mravic  stated  that  he  had  sustained 
illicit  relations  with  the  defendant  for  a  considerable  period 
of  time  before  the  murder  was  committed;  that  defendant  ex- 
pressed a  desire  to  be  rid  of  her  husband  and  encouraged  him, 
Mravic,  to  kill  him;  that  she  said  her  husband  was  brutal  to 
her,  and  a  drunkard,  and  that  in  the  event  of  his  death  she 
would  get  $800  from  a  society  to  which  he  belonged  and  that 
with  this  money  she  and  Mravic  could  have  a  good  living; 
that  she  was  getting  no  m<mey  from  Mravic  and  he  was  refus- 
ing to  do  anything  to  her  htisband  and  they  could  not  love 
each  other  any  more ;  that  on  the  day  of  the  murder  he  went 
to  Kovkovic's  boarding  house  about  4  o'clock  in  the  afternoon, 
and  the  latter  asked  him  to  go  to  one  of  the  parks  and  join  a 
society  he  belonged  to,  and  that  he,  Mravic,  asked  Mrs.  Nov- 
kovic  if  she  would  go  along  with  them,  to  which  she  replied 
that  she  would  not  because  he  would  not  do  anything  to  her 
husband  "to  get  him  away;"  that  he  then  said,  "All  right,  if 
you  want  me  to  kill  him  I  will  do  it  tonight,  and  you  are 
going  to  get  my  head  off  with  this;"  to  which  she  replied  she 
would  keep  still  about  it;  that  he  then  told  her  to  dress  her- 
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self;  if  she  wanted  him  to  do  anything  it  woold  be  tonight; 
that  aU  three  of  them  started  for  the  park,  firat  viaituog  the 
"Zoo"  and  later  going  to  another  park.  They  seemed  to  have 
some  difficulty  in  locating  the  park  where  the  society  to  which 
Novkovio  belonged  was  holding  a  picnic.  They  went  to  a 
saloon  and  had  eome  drinks,  then  boarded  a  street  car  and 
went  a  couple  of  blocks  to  the  end  of  the  line  and  then  started 
on  foot  for  the  place  where  they  were  informed  the  picnic  was. 
By  this  time  it  was  about  half  past  9  o'clock  in  the  evcsiing 
and  it  was  dark  and  raining,  Ifravie  said  the  defaidant  was 
walking  ahead,  that  he  was  next,  and  that  Novkorio  brought  up 
the  rear,  and  that  defendant  said  to  him,  "There  is  nobody 
here,  now  yon  got  a  chance  to  do  it,"  and  that  he  answered  "be 
quiet."  After  proceeding  a  little  farther,  Mravic  stabbed 
Novkovio  in  the  throat  and  inflicted  about  a  score  of  wounds 
on  him,  any  one  of  a  half  dozen  of  which  would  have  been 
fatal  Defendant  and  Ifravic  then  returned  and  had  sexual 
intercourse  on  the  way  home.  The  parties  were  Croatiana 
and  could  not  speak  English.  There  was  a  Croatian  on  tiie 
car  on  which  they  rode  home,  but  defendant  said  nothing  to 
him  about  the  murder.  On  arrinng  home  she  told  her  board- 
ers that  a  couple  of  boms  had  dme  up  her  husband,  but  aaid 
she  could  not  tell  where  they  were  when  the  attack  was  made. 
The  defendant  admitted  that  she  had  sexual  intercourse 
with  Mravio  a  number  of  timea  before  the  murder  and  also 
on  the  night  of  the  murder  and  after  it  was  committed.  In 
the  statement  made  before  the  chief  of  police  she  said  these 
acts  were  not  voluntary  on  her  part,  but  that  she  submitted  be- 
cause she  was  afraid  of  iMxavic  In  the  statement  made  be- 
fore the  coroner  she  admitted  acts  of  intercourse,  including 
one  act  on  the  ni^t  the  killing  to(^  place,  but  did  not  claim 
that  she  was  acting  under  duress.  In  the  statements  made 
before  the  coroner  and  before  the  diief  of  police  she  denied 
that  she  knew  Mravic  was  going  to  kill  her  husband.  There 
is  no  very  material  difference  between  the  statements  of 
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Mravic  and  defendant  as  to  tbe  morameaita  of  the  parties  on 
the  day  of  the  killing,  oi  as  to  vhat  transpired,  except  as  has 
already  been  noted. 

The  interpreter  who  acted  at  tbe  ezamiDatioa  before  the 
chief  of  police  testified  that  d^endant  told  him  after  Mravio 
oouditded  his  statement  that  she  had  nothing  to  say  against 
it,  that  she  had  no  objection  to  it,  but  that  everything  she  said 
was  true.  This  alleged  statement  made  to  the  interpreter  was 
not  taken  down  I^  the  reporter. 

Tbe  interpreter  who  acted  at  the  coroner's  inqnest  might 
have  understood  the  Croatian  language  very  well,  bnt  the  rec- 
ord indicates  that  the  use  of  English  came  awkwardly  to  him. 
He  testified  that  defendant  sat  close  to  Mravic  so  that  she 
coold  hear  all  he  said  and  that  she  did  nothing  to  indicate 
that  she  disapprored  of  hie  statement.  He  also  testified  that 
he  asked  her  if  she  heard  what  Mravio  said  and  that  she  re- 
plied in  the  afl^rmatire.  He  tiien  detailed  a  conversation 
which  took  place  between  them,  and  which  may  be  fairly  said 
to  mean  that  he  asked  her  whether  Mravio's  oonfession  was 
true,  and  that  she  replied  that  it  was  all  ri^t. 

For  the  plaintiff  in  error  there  was  a  brief  by  ^.  T.  Fair- 
child,  attorney,  and  LenichecJc,  Bobiraon,  Fairchild  <£  Boeael, 
of  counsel,  and  oral  argument  by  E.  T.  Fairchild, 

For  the  defendant  in  error  there  was  a  brief  signed  by  the 
Attorney  General,  Winfred  C.  Zabel,  district  attorney,  and 
Andrew  OiUyertson,  assistant  district  attorney  of  Milwaukee 
county;  and  the  canse  was  a^^ed  orally  by  Russell  Jackson, 
deputy  attorney  general,  Mr.  Zabel,  and  Mr.  Oilbertaon. 

EABKBa,  J.  The  defendant  moved  for  a  separate  trial, 
which  motion  was  denied.  At  the  close  of  the  state's  evidence 
the  defendant  asked  that  the  court  instruct  the  jury  that  the 
statements  made  by  Mravic  before  the  chief  of  police  and  the 
coroner  were  binding  on  him  only.  This  request  was  denied. 
The  defendant  later  asked  that  the  jury  be  instructed  that  the 
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confessions  of  Mravic  were  binding  on  bim  only,  unlesB  tbey 
were  satisfied  beyond  a  reasonable  doubt  tbat  tbe  defendant 
Novkovic  assented  tbereto,  and  tbat  unless  tbe;  were  so  satis- 
fied tbe;  sbould  dismiss  the  confessions  from  tbeir  minds  as 
to  ber  and  return  a  verdict  of  not  guilty,  unless  the;  were  sat- 
isfied b;  other  evidence  beyond  a  reasonable  doubt  that  she 
was  guilt;.  Tbe  court  instructed  tbe  jury  that  the  statenLenta 
of  Mravic  were  not  binding  on  bis  codelendant  and  could  not 
''be  considered  against  ber  unless  you  are  satisfied  beyond  a 
reasonable  doubt  that  said  Maaie  Novkovic  assented  to  snob 
statements  actuall;  or  impliedly.'^ 

The  errors  assigned  and  argued  are  tbat  tbe  court  was 
wrong  (1)  in  refusing  b)  grant  Mrs,  Novkovic  a  separate 
trial;  (2)  in  permitting  tbe  jur;  to  consider  the  confessions 
of  Mravic  as  evidence  against  ber;  (3)  in  charging  the  jury; 
(4)  in  excluding  competent  evidence ;  (5)  in  not  discharging 
the  defendant  Novkovic;  and  (6)  in  refusing  a  new  trial,  and 
in  denying  said  defendant's  motion  in  arrest  of  judgment 

The  reasons  assigned  for  granting  a  separate  trial  to  Mra. 
Novkovic  were  set  forth  in  an  affidavit  wbicb  sbe  filed  in  rap- 
port of  the  motion,  and  were  two  in  number.  Eirst,  because 
she  desired  to  call  ber  codef endant  as  a  witness  in  ber  behalf  ^ 
and,  second,  because  the  confessions  of  Mravic  which  were 
competent  evidence  against  bim  were  not  so  as  against  her 
and  would  be  highl;  prejudicial  to  ber  if  permitted  to  go  be- 
fore tbe  jur;  which  tried  her. 

Tbe  right  of  two  or  more  defendants  jointly  informed 
against  to  have  separate  trials  is  discussed  in  Emery  v.  State, 
101  Wis.  627,  638,  78  N.  W.  145.     It  is  there  said: 

"Where  persons  are  so  circumstanced  as  to  be  properly  tri- 
able togelier  for  a  criminal  offense,  separate  trials  are  not  de- 
mandable  as  of  right,  except  it  be  shown  that  a  joint  trial  will 
BO  clearly  be  seriously  prejudicial  to  one  of  the  parties  as  to 
require  a  separate  trial  as  to  bim  to  prevent  injustice.  The 
refusing  or  granting  of  such  a  motion  is  wholly  within  the  dis- 


;ti  by  Google 


JANUAEY  TERM,  1912. 


KovkoTic  V.  State,  149  Wia.  666. 


cretion  of  the  trial  court,  and  its  exercise,  as  in  other  cases  of 
the  exercise  of  discretionary  power,  cannot  be  successfullj 
questioned  except  for  a  plain  abuse  of  it.  That  was  the  rule 
at  common  law,  and  though  it  has  been  changed  in  many 
jurisdictions  by  statute,  it  has  not  been  changed  in  this  state." 

In  discussing  the  right  of  one  defendant  to  have  the  benefit 
of  the  testimony  of  the  wife  of  a  codefendant,  the  court  fur- 
ther said : 

"It  may  well  be  said,  when  the  testimony  of  the  wife  of  one 
defendant  is  material  and  reasonably  necessary  to  the  defense 
of  a  codefendant,  that  a  severance  should  be  granted  on  mo- 
tion of  the  person  seeking  to  obtain  the  benefit  of  such  testi- 
mony, and  tiiat  a  denial  of  it  is  the  denial  of  a  right,  because 
a  fair  exercise  of  judicial  discretion  would  result  in  granting 
it;  but  in  the  absence  of  a  clear  showing  that  the  evidence  of 
the  wife  in  the  circumstances  stated  is  necessary  and  material 
to  the  defense  of  a  codefendant,  the  motion  for  a  severance 
may  properly  be  denied." 

We  do  not  think  the  trial  court  abused  its  discretion  in  re- 
fusing to  grant  a  separate  trial  as  to  the  defendant  Novkovie 
because  of  her  claim  that  Mravic  was  a  material  witness  in  her 
behalf  and  that  she  desired  to  nse  his  testlmouy.  IMravio  had 
made  two  confessions,  one  of  which  was  under  oath,  and  in 
both  of  them  he  strongly  implicated  his  codefendant  There 
was  no  showing  that  he  had  experienced  a  change  of  heart  or 
that  he  would  tell  any  different  story,  except  a  statement  on 
information  and  belief  made  by  Mrs.  Novkovic  in  her  aflH- 
davit.  It  was  not  shown  that  Mravic  had  ever  made  any 
statements  different  from  those  contained  in  his  confessions 
or  that  he  was  willing  to  do  so  if  called  as  a  witness.  As  a 
matter  of  fact  he  declined  to  take  the  stand.  Ifeither  did  the 
affidavit  disclose  the  facts  which  plaintiff  in  error  expected  to 
prove  by  Mravic  All  the  court  had  before  it  was  her  mere 
conclusion,  made  on  information  and  belief,  that  she  could 
prove  1^  Mravic  that  she  was  not  guilty.     "We  think  the  plaint- 


byCoOglc 


673         StJPEEME  COITIIT  OF  WISCONSIN.      [Apb. 
Hovkario  t.  Btatc,  149  Wia.  666. 

iff  in  enot  failed  to  make  auj  sufficieat  showing  tliat  she  was 
prejudioed  hy  reason  of  being  unable  to  uae  her  oodefeudant 
as  a  'witness. 

The  eeoHid  point  rn^ed  is  that  the  confessions  of  Mravic, 
being  competent  teatimonj  against  him,  were  of  such  a  nature 
as  to  be  necessarily  prejudicial  to  Mrs.  Novkovic,  and  that  a 
separate  trial  should  have  been  granted  for  this  reason.  If 
these  confessions  were  proper  to  go  before  the  jury  in  case 
she  was  tried  separately,  no  prejudice  conld  result  from  try- 
ing her  jointly  with  her  codefendant.  The  trial  court  refused 
to  charge  the  jury  that  Mravic's  confessions  were  binding  on 
him  only  and  could  not  be  oonsidered  in  determining  the  guilt 
of  his  codefendant.  This  refusal  is  also  assigned  as  error,  and 
these  two  assignments  will  be  considered  together. 

On  behalf  of  the  state  it  is  cont^ided  that  the  confessions 
of  Mravic  were  competent  evidence  against  his  codefendant 
on  two  grounds:  First,  because  the  defendants  were  co-con- 
spirators and  the  declarations  of  one  were  admissible  against 
the  other;  and,  second,  because  the  def^idant  Novkovic  ad- 
mitted the  truth  of  the  statements  made  by  her  codefendant, 
and  in  effect  made  his  admissions  hers. 

It  is  clear  that  the  first  ground  is  not  well  taken.  When 
the  design  of  a  conspiracy  is  accomplished,  no  one  of  the  con- 
spirators by  any  act  or  declaration  is  permitted  to  affect  the 
others  engaged  in  it  Miller  v.  State,  139  Wis.  57,  88,  119 
TS.  W.  850,  and  cases  cited. 

The  trial  court  evidently  was  of  the  opinion  that  there  had 
been  prima  fade  proof  that  Mrs.  Novkovic  had  admitted  the 
truth  of  Mravic's  confessions  and  thus  made  them  her  owm 
If  this  view  was  correct,  such  confessions  were  competent  evi- 
dence against  her. 

We  are  unable  to  find  any  evidence  in  the  record  which 
shows  that  Mrs.  Novkovic  admitted  that  the  statement  made 
by  Mravic  before  the  chief  of  police  was  true  in  its  entirety. 
We  think  the  evidence  is  to  the  contrary.     If  Mravic's  state- 
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meat  before  tbe  coroner  was  otanpetent  evidence  against  his 
codefendant,  she  was  not  prejudiced  by  the  admission  of  the 
first  confession,  because  tiiere  was  no  material  difference  be- 
tween the  two.  The  first  confession  went  more  into  detail 
than  the  second,  but  the  latter  showed,  if  true,  that  the  de- 
fendants had  been  criminally  intimate  before  and  after  the 
murder;  that  Mrs.  Novkovic  had  solicited  her  codefendant  to 
kill  her  husband,  and  that  on  the  ni^t  of  the  murder  she  sug- 
gested what  she  thought  was  the  appropriate  time  for  doing 
the  act  These  were  the  essential  points  covered  by  the  first 
confession  that  tended  to  establish  Mrs.  Novkovie's  guilt 

We  have  had  some  difficulty  in  satisfying  ourselves  that  the 
evidence  was  sufficient  to  show  prima  facte  that  Mrs.  Nov- 
kovic admitted  the  truth  of  the  confession  of  Mravic  before 
the  coroner.  The  interpreter  was  not  very  familiar  with  the 
English  language,  and,  while  some  of  his  evidence  strongly 
tends  to  show  such  an  admission,  there  is  a  good  deal  of  it  that 
is  badly  confused.  The  trial  court  had  the  benefit  of  seeing 
this  witnese  on  the  stand,  and  it  may  be  that  what  he  intended 
to  testify  to  was  more  apparent  to  one  who  listened  to  him 
than  it  is  to  one  who  must  get  his  information  from  reading 
the  interpreter's  narrative.  On  the  whole  we  are  unable  to 
say  that  the  court  was  wrong  in  permitting  the  confessions  of 
Mrsvic  to  be  considered  as  evidence  against  his  codefendant, 
particularly  inasmuch  as  the  jury  was  informed  that  the  con- 
fessions must  be  disregarded  as  to  Mrs,  Novkovic  unless  the 
jury  was  satisfied  beyond  a  reasonable  doubt  that  she  admitted 
their  truth. 

The  court  gave  the  following  instructions  to  the  jury: 
"(2)  In  order  that  the  statements  and  acts  of  the  alleged 
conspirators  in  the  execution  of  the  common  purpose  can  be 
properly  considered  on  the  question  of  the  guilt  or  innocence 
of  l^e  accused,  it  is  essential  that  the  jury  must  first  be  satis- 
fied by  the  evidence  beyond  a  reasonable  doubt  that  a  con- 
spiracy in  fact  existed  between  the  said  two  defendants  to  kill 
and  murder  Steve  Novkovic  at  the  time  and  place  charged." 
Voi.  149  —  43 
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"(7)  You  are  also  instructed  that  the  evidence  of  an  ac- 
complice is  competent  evidence  in  a  criminal  case  upon  niiich 
to  base  a  verdict  of  guilty,  provided  it  is  of  such  a  character, 
taken  in  connection  with  all  the  other  evidence  in  the  case,  as 
to  satisfy  you  of  the  guilt  of  the  defendant  beyond  a  reason- 
able doub^  but  you  ^ould  examine  such  evidence  with  the 
utmost  care  and  caution,  scrutinize  it  closely  and  weigh  it  in 
the  light  of  all  the  attendant  circumstances  as  shown  by  the 
whole  evidence,  and  you  should  not  base  a  verdict  of  guilty 
upon  it  alone  unless  after  such  scrutiny  it  satisfea  you  of  the 
guilt  of  Marie  Novkovic  beyond  a  reasonable  doubt." 

The  first  of  these  iustructicois  was  wrong  as  applied  to  the 
facts  in  this  case,  under  the  decisicm  in  Miller  v.  State,  139 
Wis.  67,  119  N.  W.  850.  The  second  would  have  been  cor- 
rect had  Mravio  testified  as  a  witness  on  the  triah  Not  hav- 
ing testified,  the  instruction  could  only  relate  to  the  oonfes- 
sious  which  he  made.  These  instructions  standing  alone 
might  lead  the  jury  to  believe  that  the  confessions  of  Mravic, 
if  he  were  either  a  co-conspirator  with  his  codefendant  or  an 
accomplice  of  hers,  would  be  evidence  properly  admissible 
against  her  to  establish  her  guilt.  These  instructions  were 
general  in  form  and  did  not  direct  the  attention  of  the  jury 
to  any  specific  evidence  in  the  case,  and  we  think  in  view  of  tie 
following  instruction  dealing  directly  with  Mravic's  confes- 
sions thej  did  not  prejudice  the  defendant: 

"Certain  statements  made  by  the  defendant  Pajo  Mravic 
having  been  admitted  in  evidence  in  this  regard,  you  are  in- 
structed that  they  are  not  binding  upon  Marie  Novkovic  un- 
less you  are  satisfied  beyond  a  reasonable  doubt  that  she  ac- 
quiesced in  them.  The  statements  or  confessions  are  binding 
only  on  the  one  making  them  unless  assented  to  so  as  to  be- 
come binding  upon  the  other,  and  in  passing  upon  this  ques- 
tion you  will  give  the  defendant  Marie  Novkovic  the  bene- 
fit of  any  reasonable  doubt  you  may  have,  and  then  if  you  are 
not  satisfied  that  she  assented  to  the  statements  made  by  Pajo 
Mravic  before  the  chief  of  police  and  at  the  coroner's  inquest 
you  ought  to  dismiss  them  from  your  minds  so  far  as  the  de- 
fendant Marie  Novkovic  is  concerned  and  find  her  not  guilty 
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unless  the  remaining  evidence  satisfies  jou  beyond  a  reason- 
able doubt  tbat  she  is  guilty  of  murder  in  the  first  d^ree." 

Error  is  assigned  because  the  court  refused  to  give  the  fpl- 
lowing  instruction: 

"You  are  instructed  tbat  the  concealment  of  a  commission 
of  a  crime  by  telling  a  false  story  does  not  constitute  the  de- 
fendant Marie  Novkovic  a  principal,  nor  does  the  fact  of  her 
being  present,  and  you  are  instructed  that  merely  being  pres- 
ent and  failing  to  endeavor  to  prevent  a  homicide,  if  such  be 
the  case,  does  not  render  her  a  principal." 

It  does  not  appear  tbat  any  claim  was  made  that  the  de- 
fendant's guilt  would  be  established  by  proving  that  she  con- 
cealed the  crime  and  that  she  was  present  when  it  was  com- 
mitted. These  were  evidentiary  matters  which  tended  to  es- 
tablish her  guilt  and  which  might  be  properly  considered  by 
the  jury  in  connection  with  other  facts  and  circumstances. 
It  is  not  necessary  that  a  court  should  take  ap  the  different 
items  of  evidence  i^lied  on  to  establish  the  guilt  of  an  accused 
person  and  say  as  to  each  particular  item  that  it  is  insufficient 
in  itself  to  prove  guilt 

Error  is  also  assigned  because  the  court  refused  to  give  the 
following  requested  instruction: 

"The  defendant  Marie  Novhovic  claims  that  she  was  not 
a  party  to  the  crime  and  that  the  sole  responsibility  of  this 
homicide  rests  upon  Pajo  Mravic.  She  is  entitl»l  to  the 
benefit  of  a  reasonable  doubt  You  cannot  find  her  guilty  un- 
der this  information  of  being  an  accessory  before  the  fact 
That  charge  has  been  withdrawn  and  the  only  offense  here 
charged  is  murder  in  the  first  degree,  and  if  you  are  not  satis- 
fied beyond  a  reasonable  doubt  that  she  was  an  active  partic- 
ipant in  the  design  and  doing  her  part  at  the  time  in  its  fur- 
therance, then,  and  in  that  event,  you  ought  to  find  her  not 
guilty." 

The  point  made  on  the  refusal  to  give  this  charge  is  tbat 
tfie  defendant  was  entitled  to  have  the  jury  instructed  that 
she  could  not  be  convicted  unless  they  were  satisfied  beyond 
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a  reasonable  doubt  tiiat  sbe  was  an  active  participant  in  tbe 
design  to  kill  her  husband  and  was  doing  her  part  at  the  time 
of  the  murder  to  further  the  coomiiaBion  of  the  crime.  The 
instruction  was  misleading,  in  that  the  jvay  mi^t  infer  there- 
from that  the  defendant  could  not  be  convicted  unless  she  as- 
sisted Mravic  while  he  was  delivering  the  blows  that  resnlted 
in  her  husband's  death.  The  court  gave  a  substantially  cot^ 
rect  instruction  covering  the  matter.  After  telling  the  jury 
what  tiiej  must  be  satisfied  of  before  convicting  Mravic,  the 
court  proceeds : 

"The  next  question  for  70U  to  determine  wi&  reference  to 
the  defendant  Marie  Novkovic  is,  Was  there  in  fact  a  con- 
spiracy t  Was  she  a  member  of  such  conspiracy )  Did  she 
conspire  and  confederate  with  her  codefendant  to  commit  or 
bring  about  such  killing  V 

"If  you  find  from  the  evidence  beyond  a  reasonable  doubt 
that  at  the  time  and  place  charged  the  conspiracy  mentioned 
in  fact  existed  and  that  she,  Marie  Novkovic,  was  a  member 
of  such  conspiracy  and  that  she  did  in  the  language  of  the 
law  conspire,  confederate,  and  agree  with  said  Pajo  Mravic  to 
commit  said  murder,  then  it  will  be  your  duty  to  find  her 
guilty  of  murder  in  the  first  degree." 

"Should  you,  however,  entertain  a  reasonable  doubt  or  fail 
to  find  beyond  a  reasonable  doubt  that  a  conspiracy  in  fact 
existed  and  that  the  said  Marie  Novkovic  conspired,  agreed, 
understood,  combined,  and  confederated  with  said  Pajo  Mra- 
vic to  conmiit  said  murder,  then  you  will  find  the  def^dant 
Marie  Novkovic  not  guilty." 

There  were  found  in  Mravic's  trunk  two  receipts,  one  for 
a  ticket  for  the  transportation  of  a  Mrs.  Mravic  to  this 
country,  and  another  relating  to  the  transportation  of  bag- 
gage, one  being  dated  July  5, 1911,  and  the  other  on  the  day 
following.  The  defendant  offered  these  papers  in  evidence 
and  they  were  ruled  out  as  inmiateriai  Error  is  assigned  on 
this  ruling.  If  they  had  any  bearing  on  the  case,  it  was  so 
remote  that  no  error  was  committed  in  rejecting  the  evidence. 

By  the  Court. — The  judgment  of  the  municipal  court  d 
Milwaukee  county  is  affirmed. 
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ABATEMENT  AND  REVIVAL. 

8m  Uvmcsru.  CoBPORATions,  24. 

I  of  action:  What  cauiei  of  action  lurvive:  Who  i*  entitled 
to  recover. 

1.  Under  sec.  425S,  Statu.  (Iaws  of  1907,  cb.  3S3),  tbe  rlgbt  of  ac- 

tion for  personal  Injmlea  occaaloned  by  negUgeace  survives, 
but  aach  cause  of  action  does  not  exist  where  death  Is  Instan- 
taneous, a  new  right  of  action  In  sucb  case  being  given  b7 
sec  4256.    John§on  v.  Eau  Claire,  194 

2.  A  complaint  whlcb  attempts  to  state  a  cause  of  action  In  favor 

of  the  administrator  of  the  deceased  person  for  the  beneflt  of 
his  estate  should  make  it  appear  tliat  there  was  au  interval  of 
Bulferlng  between  the  injury  and  the  death.  Ibid. 

3.  The  words  "party  injured,"  as  used  In  sec.  4255,  Stats.  (1898), 

mean  the  party  whose  death  is  caused,  not  the  relatives  of  the 
deceased.  JBid. 

4.  The   damages   recoverable   by    the   administrator    under    said 

sec.  42G6  are  entirely  different  from  those  which  would  have 
bean  recoverable  by  the  injured  person  himself,  but  the  fact  that 
such  person  could.  If  death  had  not  ensued,  have  maintained 
an  action  is  still  the  test  of  the  right  of  his  administrator  to 
recover  the  statutory  damages  measured  by  the  pecuniary  loss 
to  relatives.  Ibid. 

E.  The  amendment  to  sec.  1339,  Stats.  (1S98),  by  ch.  305,  Laws  of 
1S99,  does  not  exempt  the  municipality  from  liability  to  the 
per«on  Injured,  even  though  such  person  be  a  wife  or  minor 
child,  but  only  excludes  recovery  by  the  husband  or  parent  for 
loss  of  services;  hence  the  right  of  action  under  sec.  4266  for 
the  death  of  such  person  Is  not  barred.  [Whether  such  amend- 
ment diminishes  in  any  degree  the  damages  recoverable  under 
sec.  4255,  not  determined. J  Ibtd. 

Abubk  or  DiscBETiox.    See  Cbiuikai.  Law,  9. 

AcciFTARCB.    See  Dauages,  4.    Exbcutobs  and  Admin istbatobs,  1, 2. 

AccoupLicis.    See  Caiui^iAi.  Law,  9-13.    iNSTBuciions  to  Jubt,  2. 

AccoBP  AND  Satisfaction.    See  Release. 

AccocHTiNO.    See  Deeds,  T,  9,  10.    Pabtmebshif,  1. 

ACTION. 
Sj/  whom  Maintained.    See  Municipal  CoBPORATions,  2.    Officebs,  5. 
Conditlona    precedent.    See    Municifal    CoBFOBATio.ts,    23.    Fcblio 
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Bar.    See  Rblkabk. 

Abatement  and  revival.    See  AsATKjotn  aitd  Rititai. 

Cauie  of  action. 
1.  If  one  commits  ft  legal  wrong  to  another  he  c&nnot  avoid  compeoi- 
eating  such  other  for  hla  actual  legal  damages  becaoM  of  Iiar- 
tng  acted  In  good  faith.    GeOftardt  v.  Bolmea,  428 

Joinder  of  cauiet  of  action. 

3.  A  cause  of  action  for  damaKee  suCered  hj  a  decedent  prior  to  his 

death  as  the  result  of  a  personal  Injury  may  property  be  joined 

in  one  complaint  with  a  cause  of  action  under  aec  4261!,  Stats. 

(IBSS),  for  the  death.    Johnion  v.  Bav  Claire,  194 

Aduinibtbatobs.    See  BxtcinoBS  Aim  AomNiSTKATOBs. 

ApiassioNB.    See  HirntciPAi.  CoarosATions,  25.    Toinrs,  1. 

Affidatit  of  Pbkjudicb.    See  Cbuiikal  Law,  8. 

AusNB.    See  Mdhicital  CoRPoaATions,  24. 

AlCBIODITIEB.      See  LAnDLOBD  AXD  TntAHT. 

Ahfkdub.st. 

Of  pleading.    See  Pt-eadino,  8. 

Of  statute.    See  Jvoosa,  2, 
Amotiok.    See  Cobforations,  3,  4. 
Answir.    See  Appeal,  3.    Pi.kamno,  i. 
AnnciPATioiT.    See  Mastii  and  Sovaht,  9,  10. 


DecMona  revietoaile:  Lack  of  jurisdiction  in  tribunal  below. 

1.  The  rule  that  the  appellate  tribunal  acquires  no  Jurisdiction  If 

the  tribunal  whose  act  is  sought  to  be  reviewed  had  none,  is  to 
be  applied  with  caution  and  dlacretlon;  and  in  any  case  no  mere 
admission  that  proceedings  are  void  can  show  that  the  tribunal 
below  had  no  Jurisdiction  of  the  subject  matter,  for  the  tame 
reason  that  no  consent  could  confer  such  Jurisdiction.  Schmidt 
V,  MilKavkee,  367 

2.  Thus,  where  the  notice  of  appeal  from  an  assessment  by  a  board 

of  public  works  of  the  damages  to  abutting  property  by  reason 
ot  a  change  In  the  grade  of  a  street  stated  generally  that  the 
proceedings  were  Illegal  and  void,  snch  statement,  although  as- 
sented to  on  behalf  of  the  city,  did  not  deprive  the  circuit  court 
of  Jurisdiction  ot  the  appeal.  Jurisdiction  in  such  cases  is  de- 
pendent upon  and  governed  wholly  by  the  statute.  Ibid. 

Bight  to  review:  Waiver. 
8.  A  defendant  does  not  waive  hla  rights  on  an  appeal  from  an  or- 
der overruling  hla  demurrer  to  the  complaint  by  putting  in  an 
answer  after  the  appeal  Is  taken.    Platteter  v.  Paulaon-BUing- 
ton  Lumber  Co.  186 

Exceptions.    See  Appeal,  17. 
4.  An  order  overruling  a  demurrer  to  the  complaint  can  be  reviewed 
on  appeal  although  not  excepted  to.    Platteter  v.  Paufon-BlHng- 
ton  L^ln^t^er  Co.  186 
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Bill  0/  exceptions.    See  Mobtgaoeb,  S. 

Vndertakino:  InaiiMy  to  fumitK 
5.  8ec.  3062m,  StaU.  (Laws  of  1909,  ch.  429),  proTldlns  that  an  un- 
dertaklDK  tor  coata  on  appeal  "shall  not  be  required  If  the 
Jndge  .  .  .  shall  certify  .  .  .  that  the  party  ...  1b  unable  to 
furnish  such  bond  or  undertaking,"  leaves  to  the  circuit  Judge 
the  determination  ot  a  question  of  fact;  and  where  the  evidence 
Is  conflicting  or  the  Inferences  of  fact  therefrom  donbtful  his 
conclusions  will,  on  appeal,  be  treated  with  the  same  respect  as 
findings  ol  fact  in  the  trial  of  cases.  State  ea  rel,  Bctiulte  v. 
Bal»ev,  661 

fi.  The  trial  Judge,  In  such  case.  Is  not  required  to  make  the  cer- 
tificate merely  upon  the  affidavits  of  the  applicant,  but  may  take 
into  consideration  the  man's  character,  the  extent  of  his  ac- 
quaintance, and  his  probable  ability  to  secure  bondsmen.  IbU. 
1.  Where  an  application  for  a  certificate  that  a  party  is  nnable  to 
furolsh  an  undertaking  for  coeta,  as  provided  In  sec.  3052ni 
(Laws  ot  1909,  ch.  429),  was  made  upon  affldavits  to  the  effect 
that  he  earned  from  }750  to  |900  a  year,  that  his  entire  Income 
was  consumed  In  the  support  of  hie  family,  that  he  had  prac- 
tically no  property  and  no  accumulated  earnings,  that  he  was 
nnable  to  fumlsh  any  undertaking  for  coats  to  the  amount  oil 
(250.  and  that  he  had  no  friend  or  relative  who  could  or  would 
act  as  surety  for  him,  and  there  were  counter  affidavits,  the 
duty  of  the  trial  Judge  ii'as  not  so  plain  as  matter  of  law  aa  to 
Justify  Issuing  a  writ  of  mandamiM  compelling  him  to  Issue 
such  certificate.  /Md. 

Per{ectino  dejective  record:  Relief  againit  mistakes. 

8.  Where  an  appeal  to  the  supreme  court  has  been  properly  taken, 

but  the  record  is  imperfect  or  defective,  reasonable  time  will 
in  general  be  given,  upon  reasonable  terms,  to  cure  all  curable 
defects;  counsel  for  the  respective  parties  will  be  expected  to 
co-operate  In  that  regard  without  adversary  motions,  delays, 
or  needless  costsi  and  the  court  will,  it  necessary,  act  upon  Its 
own  Initiative  to  perfect  the  record  sufllciently  to  enable  It  to 
decide  an  ^peal  upon  tbe  merits,  or  will  so  decide  It  regard- 
less of  mere  Informalities.  Colle  v.  Kewaunee,  Oreen  Bay  £ 
"Western  R.  Co.  98 

9.  Mistakes  or  inadvertences  will  not,  in  such  a  esse,  be  permitted 

to  deprive  a  party  of  tbe  opportunity  to  have  his  case  heard 
and  determined  on  its  merits  and  with  as  little  delay  as  prac- 
ticable;  and  all  attempted  Interferences  with  such  consldera-  ' 
tlon  of  a  disputed  matter  rightfully  brought  here  will,  unless 
founded  on  some  substantial  reason,  be  useless.  Ihit. 

10.  The  court  will,  however,  endeavor  to  make  relief  from  negligence 

or  mistake  subject  to  such  terms  as  may  be  Just  and  necessary 
to  promote  professional  discipline  and  attention  to  the  perform- 
ance ot  duty.  Ihid. 
Atsignments  of  error.    See  Tbul,  10,  IT. 

11.  A  party  cannot  assign  error  upon  the  admieslon  of  evidence  con- 

cerning Irrelevant  matters  In  respect  to  which  he  first  gave  tes- 
timony, or  which  was  brought  out  by  his  counsel  either  as  part 
of  his  own  case  or  on  cross-examl  nation  ot  witnesses  for  the 
adverse  party.    Jennings  v.  Johonnott,  8S0 
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Review:  Questiona  consiOered. 

12.  Sec.  2S&8m,  Stata.  (Laws  of  1907,  eh.  Ut),  Ii  not  applicable  to  a 

matter  which  the  trial  court  refuaed  upon  request  to  salnnlt  to 
the  Jury.    Baihegger  v.  King,  1 

13.  Bvldeace  Included  In  numeroua  para^aphs  dealgnated  M  flad- 

ings  ot  fact  by  the  trial  court  la  merely  aurpluaage  and  will  be 
dtaregarded  as  flndlnga,  only  the  ultimate  tacta  fouod  being  bo- 
considered.    Martin  v.  Board  of  Directora,  19 

14.  Where  by  fair  Inference  material  evidentiary  ctrcumstaoceB  upon 

which  there  Is  a  conflict  Of  evidence  are  wlthlQ  the  scope  of  tbe- 
trial  court's  findlnga  as  made,  they  may  properly  be  considered 
on  appeal  as  If  specifically  found  in  conformity  with  the  Judg' 
menL    Keillj/  v.  Beveraon,  261 

8ame:  Pretumptioiit.    See  Afpiai.,  36.    Tm*T.,  17. 

16.  On  appeal,  as  against  an  objection  that  the  Terdlct  Is  tnfonnal 
and  does  not  cover  all  the  material  Issues,  where  appellant  did. 
not  at  the  trial  request  the  submission  of  any  question  which 
would  have  cured  the  defect  complained  of.  It  will  be  preamned 
that  the  trial  court  found  favorably  to  respondent  on  any  ma- 
terlal  Issue  not  passed  on  by  tbe  Jury.  Jtotoland*  v.  CMtMgo  if 
N.  W.  B.  Co.  51 

16.  The  ordinary  presumption,  in  case  of  a  general  verdict,  that  all 

questions  of  fact  were  resolved  In  favor  of  the  successful  party, 
cannot  be  indulged  where  the  court  directed  the  Jury  to  find  for 
the  plafntlft  and  left  to  them  only  the  assessment  of  the  dam- 
ages,   mte  V.  Keene,  207 

17.  Sec.  SOTO,  StatB.  (1898),  which  permits  the  supreme  court  to  con- 

sider exceptions  taken  by  the  respondent  in  support  ol  a  Judg- 
ment, does  not.  In  general,  apply  to  actions  tried  by  a  Jury  or^ 
where  some  of  the  Issues  In  an  action  are  determined  by  the 
court,  to  that  part  of  tbe  action  which  la  tried  by  the  Jury. 

Ihid. 
B»me:  Findirvgi  «jfte»  dittwrted.  See  Affsal,  6,  Cbiminai.  Law,  IS- 
IS. The  clear  preponderance  of  evidence  which  is  required  to  war- 
rant tble  court  in  disturbing  tbe  trial  court's  findings  of  fact, 
must  appear  so  manifestly  from  tbe  record,  after  resolving  all 
fair  doubts  in  their  favor  and  giving  proper  weight  to  the  ad- 
vantages of  the  trial  court,  as  not  to  depend  on  a  nice  welghinB 
of  probabilities.    Eeilly  n.  Beveraon,  2&1 

19.  The  superior  advantages  of  a  referee  to  Judge  of  the  credibility 

and  weight  of  the  evidence  entitle  his  findings  to  peculiar  force- 
in  a  case  where  the  evidence  la  vague,  uncertain,  and  suscepti- 
ble of  conflicting  constructions  or  applications.  Bantington  v. 
Burdeau,  263 

20.  Where  there  ts  a  (air  doubt  aa  to  whether  a  verdict  Is  contrary 

to  the  evidence,  the  fact  that  the  trial  court  approved  It  Is  of 
controlling  weight.    Bartow  v.  Foater,  613 

21.  A  verdict  approved  by  the  trial  court  which  has  any  credible  evi- 

dence to  support  it  win  not  be  disturbed  on  appeal.  /bid. 

22.  Where  there  Is  any  room  for  putting  probability  on  one  side 

against  probability  on  the  other,  It  cannot  be  said  that  a  verdict 
is  without  any  evidence  to  support  It.  ll>id. 

23.  Eesponslbtlity  tor  the  correct  determination  of  questions  of  fact 

in  legal  actiona  rests  upon  the  trial  court  and  Jury,  not  upon 
the  supreme  court.  IWd. 
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24.  Wbera  no  r«qa«tt  was  made  to  submit  any  qnestlon  not  embod- 
ied In  tbe  special  verdict  tbe  losing  partr  cannot,  on  appeal, 
complain  that  the  material  Issues  were  not  covered.  Ibid. 

26.  On  appeal  to  tbls  court,  no  error  wtU  be  deemed  prejudicial  or 
material  nolees  It  afflrroatlvely  appears  tbat,  had  It  not  occurred, 
tbe  result  might  probably  have  been  materially  more  favorable 
to  the  party  complaining.  Ibid. 

AJ/lrmance  antt  revertal:  Material  and  immateriat  error:  See  Ap- 
rsAL,  25,  30,  33,  36.  AtrrouoBiLES,  8-4.  Bnxs  aud  Notes. 
Costs,  2,  3.  Ckiminai.  Law,  10,  13,  IS,  IS.  Etideitoi,  2,  6.  In- 
STKUCTions  TO  JnsT,  1,  7,  9,  11.  iNscaAiicE,  7.  Just,  2.  Mobt- 
OA0E8, 4,  E.  Mti;iicifal  CoRPoaATioirs,  25.  New  Tsial,  2.  Rail- 
roads, 5.    Triai,  1,  2,  6,  8,  18. 

26.  A  Judgment  must  be  affirmed  on  appeal  naless  botb  error  and 

prejudice  to  the  appellant  are  made  to  appear.  Lemhe  v.  Jtff^ 
uaufcee  B.  R.  d  L.  Co.  535 

27.  An  iDBtraction  not  Incorrect  In  law,  though  not  applicable  to  any 

question  submitted  to  the  Jury,  Is  not  ground  for  reversal  un- 
less It  appears  that  the  Jury  was  mtslsd  or  the  appellant  preju- 
diced thereby.  Ibii. 

28.  The  reception  of  evidence  in  rebuttal  which  should  properly  have 

been  a  part  of  tbe  plalntUTs  case  In  chief  la  not  ground  for  re- 
versal where  defendant  was  not  prejudiced  thereby.  Tanike  v. 
CMcago  d  N.  W.  R.  Co.  554 

Subsequent  appeals:  Law  oj  tfte  ctue. 

S9.  The  decision  of  this  court  on  a  former  appeal,  that  the  gueatlon 
whether  or  not  tbe  gearing  by  which  plalntltTs  Intestate  was 
Injured  was  securely  guarded  was  one  for  the  Jury,  Is  conclu- 
sive on  a  second  trial,  where  the  evidence  tor  plaintiff  Is  sub- 
stantially tbe  same,  although  additional  contradictory  evidence 
U  given  on  behalf  of  the  defendant.    West  v.  Bayfield  M.  Co.  145 

Determination  and  dispoiilion  of  cause:  ifandate  on  reversal.  See 
Deeds,  10.    New  Tbial,  2.    Trial,  8. 

Appeal  from  countv  court:  A.llou>ance  after  time  limited:  Procedure. 

30.  Under  sec.  4035.  State.  (1S9S),  providing  that  after  the  time  for 
appealing  has  expired  no  appeal  from  tbe  county  court  shall  be 
allowed  by  tbe  circuit  court  without  "reasonable  notice"  to  the 
party  adversely  Interested,  It  was  not  error  In  this  case — a  pro- 
ceeding tor  construction  of  a  wtU^ — to  allow  such  an  appeal  to 
be  taken  on  oral  notice  In  court,  other  appeals  In  the  same  mat- 
ter being  then  pending,  all  the  parties  being  present  and  all  ex- 
cept one  consenting,  the  trial  of  the  appeal  being  continued  to  a 
later  date  and  not  concluded  for  several  months,  and  there 
being  no  ahowlng  of  surprise  or  hardship.    Will  of  Btark,  631 

81.  Notice  of  an  appeal  from  the  county  court  having  been  duly 
given  although  the  required  bond  was  not  seasonably  Qted,  and, 
after  the  filing  of  such  bond,  the  circuit  court  having  proceeded 
with  tbe  trial  in  all  respects  as  Uthe  appeal  had  been  properly 
taken,  It  will  be  considered  on  sAeal  to  the  supreme  court  that 
the  circuit  court  Impliedly,  II  nJLenpressly,  approved  of  the  pro- 
cedure followed,  and  tbat  the  Tefault  In  the  timely  filing  of 
the  bond  was  cured.  Ibid. 

Appeal  from  civil  court  of  Milwaukee  count]/. 

32.  Under  subd.  3,  sec.  28,  cb.  619,  Laws  of  1909,  Judgments  of  tbe 
civil  court  of  Milwaukee  county  are  not  to  be  reversed  on  mk 
peal  unless  It  affirmatively  appears  tbat  manifest  error  In  that 


byCoogle 


[149 


court  deprlTod  tbe  appellant  of  a.  f&lr  trial,  and  that  by  reason 
ttkereof  hia  rights  cannot  be  protected  and  nutwtantlal  Justlc« 
done  vlthout  a  reversal  ol  tlie  Judgment.    EAer  v.  Qrifka,    6M 

38.  No  Bucli  prejudicial  error  resulted  where,  arter  overrullnE  a  d» 
murrer  ore  tenui  to  a  complaint  which  [ailed  to  allege  the  nec- 
essary apecial  circumstances  to  entitle  plaintiff  to  recover  for 
necessarleB  furniahed  to  detendant's  wife,  the  trial  court  pro- 
ceeded with  the  trial  and  lound,  upon  the  evidence,  that  eucti 
epeclal  circumstances  and  conditions  existed, — there  being  noth- 
ing In  the  record  to  show  that  defendant  was  surprised  by  tta« 
court's  ruling  or  was  unable  to  produce  hie  evidence  on  those 
tsaaes,  or  that  he  did  not  fully  meet  those  lasuea  with  such  evl- 
dence  as  he  could  command.  Ibid. 

31.  ^peals  to  the  circuit  court  from  the  civil  court  of  Milwaukee 
county  should  be  taken  In  the  manner  provided  by  ch.  160, 
Stata.,  relating  to  appeals  from  justices'  conrta;  and  the  return 
of  the  clerk  should  contain  the  evidence  taken  upon  the  trial. 

nid. 

35.  Where,  upon  such  on  appeal,  the  return  did  not  contain  the  evi- 
dence, but  the  Judgment  was  affirmed  by  the  circuit  court  upon 
the  minutes  of  the  clerk  and  the  findings  of  the  Judge  of  the 
civil  court,  such  findings  will,  upon  an  appeal  to  the  supreme 
court,  be  presumed  to  have  been  sustained  by  the  evidence. 

ibid. 


Appeal  froM  jtutice't  court.    See  Jcstices'  Coubtb. 

j-ppeol  }rom  board  of  public  loorfct.  Bee  Mvhicipai.  CoBFoa*.Tions, 
7,  8. 

Appucatioit  of  Patmbitts.    See  Patmeitt.    Pudqeb,  6,  8. 

ABOtTMsnTa  or  CotrNSKt..    See  Tbial,  6,  S. 

Abbebt.    See  Shzbiitb. 

AB80N. 

Bwni«o  insured  building:  Evidence. 
1.  In  a  prosecution  under  sec.  4405,  Stats.  (1898),  for  wilfully  burn- 
ing insured  property  with  intent  to  defraud  the  insurer,  it  ii 
not  essential  to  prove  that  the  Ineurance  was  under  a  valid 
policy,  if  the  Insured  believed  it  to  be  valid.    iSmlth  v.  Btate,  S3 

3.  The  policy  U  admiselble  in  evidence  In  euch  a  case  without  proof 

that  the  Insurance  company  was  licensed  to  do  business  in  this 
sUte.  Ibid, 

t.  Oral  testimony  of  the  person  who  counteraigned  the  policy  as 
agent  and  delivered  it,  that  he  was  the  company's  agent,  was 
competent  to  show  hie  authority  In  that  regard.  Ibid. 

4.  Failure  by  a  foreign  Insurance  company  to  comply  with  sec.  lS4Be, 

State.  (1898), — forbidding  the  writing  of  policies  except  through 
agents  duly  authorized  by  the  insurance  commissi oner,~~does 
not  relieve  the  company  from  liability  upon  its  pollciea  Issued 
contrary  to  that  statute.  Ibid. 

AssBesMBNTB.  See  Irbuoance,  1-4, 19,  20.  Mdmcipal  CoapoRATionB, 
5,  6,  8, 12,  13.    Tazatiok. 

AasuRifinTB  or  Gbbob.    See  Afpeai,  11.    Tbiau  10,  17. 
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ABBTTiO'non  of  Risk.    See  Ikbtxuctiorb  to  Juki,  4.    Hastib  Aim 

SCBTAST,   10,   11.      RAJLaOADB,   3. 

Attobnet  akd  Cubht.    Bee  Cbiminal  Law,  14-16.    Tbial,  S,  C 
AiTTHOBiTT.    Bee  FamciFU.  ahd  Aqknt. 

AUTOMOBILES. 
Bee  Hastxb  akd  Sebtaht,  16~1S.    Pbihcipal  and  Aoiht. 
Qrota  negligence  In  management:  Instruction*  to  jury, 

L  In  an  action  for  death  of  plaintiff' e  Intestate,  alleged  to  have 
been  caused  by  delendaat'a  wanton  and  reckleaB  driving  of  his 
automobile  in  whlcb  the  deceased  was  rldlDg,  by  reaaon  ol 
which  the  ear  ran  Into  a  ditch  and  was  overtumed,  evidence, 
stated  In  the  opinion,  la  held  to  Buatain  Qndlnga  by  the  Jury,  ap- 
proved by  the  trial  conrt,  to  the  effect  that  the  delendant  was 
not  running  the  car  at  an  unlawful  rate  of  speed  as  he  ap- 
proached the  place  In  question,  and  that  he  did  not  run  It 
rashly,  recklessly,  or  wantonly,  and  In  disregard  of  the  safety 
of  others.    Barlow  v.  Foater,  613 

2.  Instructions  to  the  Jury,  with  reference  to  the  question  whether 
the  car  approached  the  place  at  an  unlawful  qieed,  distinguish- 
ing between  that  period  of  time  and  a  subsequent  period,  and 
stating  that  evidence  as  to  a  sudden  speeding  up  of  the  car  In 
the  effort  to  keep  It  from  skidding  Into  the  left-hand  ditch  had 
nothing  to  do  with  the  question  then  under  consideration,  did 
not  Invade  the  province  of  the  Jury  and  were  correct.  Hid. 

S.  The  Jury  having  acquitted  defendant  of  running  the  car  at  an 
unlawful  speed  and  of  all  the  essentials  ol  gross  negligence,  the 
question  of  proximate  cause  Is  Immaterial  and  Its  submission  to 
the  Jury  not  prejudicial.  ibid. 

4.  An  Instruction  as  to  the  meaning  of  the  word  "wllfuUy"  in  a 

question  submitted  to  the  Jury,  which  was  correct  as  far  as  it 
went  but  did  not  define  the  term  as  specifically  as  It  might, 
was  not  prejudicially  erroneous,  in  the  absence  of  any  request 
for  more  specific  definition.  Ibia. 

5.  Instructions,  quoted  in  the  opinion,  as  to  the  words  "rashly,  reck- 

lessly, or  wantonly,"  are  held  to  have  correctly  stated  the  law 
as  to  tbe  meaning  of  these  terms  when  used  to  characterize 
gross  negligence.  Ibid. 

6.  The  mere  running  of  the  car  at  unlawful  speed  in  such  a  case 

would  be  ordinary  negligence,  and  would  constitute  gross  neg- 
ligence only  when  coupled  with  such  wanton  and  reckless  dis- 
regard of  human  safety  as  to  evince  intent,  actual  or  con- 
structive, to  Injure.  nu, 

BAIL. 

See  Shebiffb. 

I.  Where  the  defendant  In  a  criminal  action  gave  his  own  personal 
recognizance  and,  his  surety  being  unable  to  qualify,  deposited 
11,000  with  the  clerk  of  the  court,  who  accepted  the  same  in 
lieu  of  bail,  the  transaction  constituted  a  depoatt  of  money  in 
lieu  of  sureties,  under  sec.  4S16,  Stats.  (Supp.  1906:  Lawb  of 
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1901,  ch.  104);  and.  tbe  defendant  having  abaeonded,  the  de- 
posit was  properl)'  forfeited  and  paid  into  the  conntj  tTeasary> 
State  V.  Brovm,  E73 

i.  Honey  bo  forfeited  and  paid  Into  the  county  treaaury  In  compli- 
ance with  lav  cannot  he  recovered  upon  defendant's  returning 
and  entering  a  plea  of  guilty  more  than  a  year  after  the  order 
of  forfeiture  was  made.  /MdL 

S.  It  teems  that,  had  an  application  been  made  while  the  money  re- 
mained under  the  control  of  the  court,  the  conrt  would  have 
power  to  relieve  from  the  forfeiture,  although  a  year  had 
elapsed.  IJ>i4. 

4.  Although  the  money  for  a  deposit  by  a  defendant  under  said  eec 
481S  la  furnished  by  another  person.  It  Is  considered  aa  a  de- 
posit by  the  defendant  himself,  and  no  Judgment  need  he  en- 
tered against  the  person  furnishing  the  money.  HM. 

Bill  or  EIxoxftioiis.    Bee  Mobtoaqu,  5. 

BILLS  AND  NOTES. 

BxeoutUm  and  deJivery.     8ee  Bbokxbs,  1. 

Bights  ana  nubilities  on  indorie«%ent  or  tranifer:  Bolder  <»  due 
course.  Bee  Fuunjes,  1,  4. 
The  evidence  being  sufflclent  to  support  a  tlndlng  that  plaintiff 
was  a  holder  In  due  course  of  the  promissory  note  in  suit,  and 
there  being  a  presumption  In  support  ol  the  Judgment  (under 
sec.  2858m,  Stats.:  Laws  of  1907,  ch.  3*8)  that  the  trial  court 
BO  found,  it  is  Immaterial  that,  contrary  to  platntUTs  testimony 
that  the  person  from  whom  he  purchased  the  note  had  pur> 
chased  It  from  the  payee  two  days  before  the  day  it  bore  date, 
the  Jury  found,  in  answer  to  the  only  question  submitted  to 
them,  that  the  note  was  not  executed  until  the  day  of  ita  date. 
Wtufibwm  V.  Riemer,  387 

BoABD  or  RivTEW.    Bee  Taxation,  18,  14. 

Bonds.    See  OFncBss. 

BoDKDARiBs.    See  Statu. 

BRIDGES. 
InttiUlciencv:  Personal  In^ries. 

In  an  action  to  recover  for  Injuries  and  conseQuent  death  caused 
by  Insufficiency  of  a  bridge,  a  complaint  which  described  the 
Inaufflctency  as  consisting  of  a  three-Inch  plank  nailed  to  the 
floor  of  said  bridge  diagonally  across  the  bridge,  so  that  when 
a  team  of  horses  was  driven  acroas  the  same  the  front  wheels 
of  the  wagon  would  not  strike  the  plank  at  the  same  time,  is 
held  sufflclent  on  demurrer  to  admit  evidence  proper  to  be  laid 
before  the  Jury  to  establish  an  actionable  case  of  insufficiency 
for  want  of  repair.    Joltnttm  v.  Eau  Claire,  194 

BROKERS. 

See  Pabthebbeip,  4,  E. 

1.  Bought  and  sold  notes,  signed  by  brokers  who  are  agents  for 

both  buyer  and  seller  and  containing  the  terms  of  sale,  satisfy 

the  statute  of  frauds  and  constitute  a  binding  contract.    Pope 

Jfeioli  Co.  V.  BaOek,  .  394 
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2.  BrokftTS  actios  for  both  partlee  to  a  sale  of  copper  were  author- 

lied  to  insert  In  tbe  contract  apeciflcatlons  aa  to  tha  particular 
brand  and  ahape,  vhere  the  Insertion  of  anch  provisions  by 
tbe  broker  was  usual  and  customary  In  the  trade.  Ibid. 

3.  Where,  In  such  a  case,  the  seller,  upon  receiving  from  the  brok- 

ers a  telegram  statins  the  terms  of  the  sale,  wired  to  a  third 
person  to  deliver  the  copper,  and  also  wired  to  tbe  brokers  that 
he  bad  done  so,  he  thereby  ratUled  the  sal«  upon  tbe  terms 
sUted.  ■'"*'■ 

BuBoiH  or  PBoor.    See  Plumhs,  1.    Taxatiok,  6. 

BuunHe.    See  Abbon. 

Bt-Lawb.    Bee  iNsvituiCK,  16-18. 

-CBHBfESixa.    See  Relioioub  Societesb,  8,  4. 

Chahob  Of  Obade.    See  Afpbai,  2.    HmticiPaL  Cobpokatioxs,  4-17. 

Chait^  or  Tentie.    See  Criminal  Law,  8. 

<:karebs.  See  ConsTrrurioHAi.  Law,  4-11.  Mcrioipal  Cobpora- 
Tiona,  4-6,  11. 

CHATTBL  MORTGAQES. 

RequiMitet  and  voJfdfly.    See  CoaroBATioira,  2. 
Bame:  Chattel  mortaage  or  leateT 

1,  A  written  instrument,  though  containing  formal  worde  appro- 

priate to  a  lease,  1b  held,  on  the  evidence,  to  have  been  a  chattel 
mortgage  or  security  for  the  payment  ot  tbe  purchase  price  of 
the  articles  described  therein,  rather  than  a  lease.  Kiefer- 
Baeailer  Bardviare  Co.  v.  Fauliu,  463 

Filing.    Bee  CoaPoaATioNs,  2. 

2.  A  chattel  mortgage  given  by  partners,  one  of  whom  resides  In  a 

city  and  the  other  In  a  town,  li  not  duly  filed  under  sec.  2314, 
State.  (189S),  unlaas  filed  in  the  office  of  the  city  clerk  and 
also  In  that  of  tbe  town  clerk.  Firtt  Nat.  Bank  v.  fiiederman,  S 
8.  Under  sec.  2313,  State.  (1898),  If  poaaeaalon  ot  the  property  Is 
not  delivered  to  the  mortgagee,  a  chattel  mortgage  not  filed 
aa  provided  in  sec.  2314  has  no  validity  aa  against  eubeequent 
purchasers  or  mortgagees,  even  though  they  had  actual  notice 
of  it.  Ibid. 

■Tender  of  amount  due:  Effect. 

4.  When  tender  ot  the  whole  amount  due  under  a  chattel  mortgage 

securing  the  purchase  price  of  the  articles  described  therein  is 

made  and  kept  good,  the  title  passes  lo  tbe  purchaser.    Eiefer- 

Baettler  Hardware  Co.  v.  Faulua,  463 

■CrriKB.    Bee  Constitutiorai.  Law,  4-11.    MuniciPAL  CoapoBATioifa. 

Civil  Codbt  o»  Milwaukkk  Cotiktt.    See  Appeal,  32-36. 

Claims.    See  Execdtobs  ahd  ADifiiaiSTBATOBa,  6. 

CLASsincATion.    See  Judoks.    TELEoaAPHs  and  Telbpbonkb,  8,  4. 

CLOtm  on  Tnu.    See  Deeds,  1. 

COMKEBCK.    See  Statutes,  2.    Towns,  2,  3. 

CoMiCEsciAi.  Fapkb.    See  Bnxe  aiid  Notes.    Bbokebs,  1.    Plbdobb. 
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CoicFASATivK  NEauoiKcB.    See  Railboadb,  4-T. 
CoitPLAiKT.    See  ABATEicmT  ahd  Rktitai.,  2.    Afpui,  8,  4. 
Hubbard  ajid  Wirs.    Uabteb  and  Sebtant,  3, 

COMPROMISE  AND  SETTLEHENT. 

1.  One  who  has  received  money  or  propartj'  In  settlement  of  a  dliK 

puted  claim  and  given  a  release  cannot  maintain  an  action  at 
lav  on  the  claim  without  rescIndlnK  the  contract  of  settlement 
for  some  legal  cause  and  retumloK  or  olIerlaK  to  return  thfl 
consideration  received.    Charron  v.  VortAueatem  F.  Co.       240 

2.  Where,  at  a  tltne  when  an  injured  employee  was  Incompetent  to 

act,  the  employer  secured  a  release  signed  by  the  employee's 
wife  and  by  the  employee  himself  with  a  mark,  and  turned  over 
to  the  wife  a  check  In  settlement  of  the  claim  for  the  Injury, 
and  the  wife  used  the  proceeds  of  the  check  without  her  hus- 
band's knowledge  or  consent,  the  transaction  constituted  a  vol- 
untary payment  to  the  wife  without  the  husband's  knowledge, 
rather  than  a  settlement  and  release  of  the  claim;  and  the  rula 
above  stated  as  to  rescission  Is  Inapplicable.  Ibid, 

Conditions. 
Precedent    See  Municipal  Cobporationb,  23.    Fdbuo  UTiLnixs,  7. 
Subsequent.    See  Dkedb,  1-T. 

CoirnDseions.    Sea  Criuihai,  Ijw,  9-12.    InaTBTTonoNe  w»  Jmr,  2. 

ConsiDEBATioN.  See  Execdtobs  ard  Admuibibatobb,  1,  3.  Hobt- 
OAOES,   1,   3.    Pabknt   and  Child,  2.    Telzgrapbb   and  Teu- 

PH0NK8,  7. 

CONSPIRACY. 

See  CaiMiNAL  Law,  11,    Instbuctionb  to  Jcbt,  2,  8.    Insukancb,  10. 
Shebiffb,  16. 

1.  In  case  of  an  action  against  one  or  more  persons  tor  damageB 
tor  their  having  executed  a  conspiracy  to  do  a  wrongful  act, 
the  gist  «t  the  action  is  the  damage.    Oebhardt  v.  Eolmet,  42S 

3.  It  there  be  no  legal  wrong  in  what  is  done  by  two  or  more  per- 

sons acting  In  concert.  In  that  If  the  wrong  were  done  by  one 
It  would  not  be  actionable,  In  general.  It  Is  not  rendered  action- 
able because  of  having  been  done  by  a  combination.  Ibid. 

3.  The  foregoing  Is  the  rula  where  there  la  no  substantive  wrong 

In  the  combination  Itself.  ibid. 

4.  In  case  of  a  consummated  combination  to  breach  a  contract,  the 

wrong,  giving  rise  to  the  legal  right  to  damages,  la  the  break- 
ing of  the  agreement,  not  the  combination.  ibid. 

E.  For  a  comprehensive  rule: 

"An  act  legal  In  itself,  In  that  It  does  not  offend  against  the 
criminal  law,  and  the  Injuries  are  damnum  abique  injuria,  re- 
gardlesfl  ot  Its  violation  of  moral  standards,  whether  such  act 
be  the  one  perpetrated  or  the  means  used  to  that  end,  generally. 
If  not  the  subject  of  a  ctvU  action  for  damages  when  done  by 
one  person,  Is  not  II  done  by  many  acting  In  concert,"        Ibid. 

6,  Persons  who  combine  to  induce  and  assist  a  person  to  escape 
and  who  eiecute  such  purpose  to  the  dam^e  of  the  offlcer  hav- 
ing blm  In  custody,  are  liable  to  such  ofDcer  for  the  pecuniary 
loss  sustained  by  him.  /^fd. 
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CONSTITUTIONAL  LAW. 

Ooiutruotion  of  conatltutional  proviaiotu.    See  JoDau. 

LeffUIative  powers.    See  Injunction,  1,  2.    Inbdranck,  11.    Jddcos. 

PUBUc  Utiubeb,  4.  Taiatiok,  9. 
Same:  Delegation:  "Home  rule"  act. 
1.  The  fand&mentaJ  law  embodies  tbose  principles,  Bome  In  form  of 
declaratioa,  oUiers  by  vay  of  implied  or  express  prohibition, 
and  some  in  the  form  of  grant,  supposed  to  be  limitations  ee- 
■entlal  to  conserve  human  Itberty,  secnrlty,  equality,  and  hap- 
piness, and  not  to  be  subject  to  cbange  except  In  a  way  calcu- 
lated to  aronse  the  highest  Judgment  ftnd  most  efficient  delib- 
erate considerate  choice.    State  ex  ret.  Mueller  v.  Tltompton, 

438 
X  Each  of  the  three  distinct  departments  of  government. — execu- 
tive, legislative,  and  Judicial, — Is  supreme  In  Its  sphere;  outside 
thereof  Is  u8uri>atlous,  and  that  of  the  Judiciary  Includes  power 
to  dominate,  efficiently,  as  regards  marking  the  precise  boand- 
arles  of  each  and  remedying  invaelonB  by  either  of  the  terri- 
tory of  the  other.  IMd. 
S.  The  sole  power  to  make  law  is  lodged  in  the  legislature  with  com- 
petency, however,  to  exercise  It,  by  adopting  an  enactment, 
complete  In  Itself,  and  prescrfbing  the  conditions  under  which 
It  Bbell  be  vitalized,  as  by  a  vote  of  the  people  at  large  or  those 
Of  a  particular  district,  according  to  circumstances.  7bfd. 
4.  The  power  to  grant  municipal  charters  is  an  attribute  of  sov- 
ereignty, exercisable,  anciently,  solely  by  the  personal  sover- 
eign, then  by  bis  legislative  body  by  his  consent.  Here  the 
people  succeeded  to  that  prerogative  power  and,  by  the  funda- 
mental law,  made  the  legislature  the  repository  thereof,  fbid. 
e.  The  power  to  make,  change,  or  repeal  municipal  charters  was 
leglalative  In  character  by  the  common  law  In  force  when  the 
state  was  admitted  into  the  Union  and  so  expressly  retained 
by  eec.  13,  art.  XIV,  In  the  general  retention  of  our  common- 
law  system,  as  a  whole,  to  remain  In  force  till  changed  by  the 
legislature  In  the  constitutional  way.  Ibii. 
t.  Power  of  the  legislature  to  change  the  common  law.  In  force  In 
this  state  when  the  constitution  was  adopted.  Is  limited,  re- 
■pectlng  municipal  charters,  by  sec.  1,  art.  XI,  which,  in  form, 
granta  thereto  power  to  form  municipal  corporations,  which,  by 
necessary  Implication,  includes  power  to  grant  municipal  char- 
ters, fixing  all  fundamentals  with  reference  to  the  special  city 
government  and  prohibits  exercise  of  such  power  otberwlse, 
under  the  rule  Espreatio  unitu  excluiio  alteriu*.  fbfd. 
7.  Sec  32,  art.  IV,  of  the  constitution  commanding  legislative  pro 
vision  for  the  transaction  of  any  bualness,  the  doing  of  which 
by  special  legislation  Is  prohibited  by  sec.  31  of  such  article, 
contemplates  a  legislative  etTort,  in  general,  such  as  by  the  en- 
actment of  a  law  to  be  passive  until  made  active  by  a  vole  ot 
the  people  ot  any  district  authorized  to  act  on  the  question, — 
not  delegation  ol  power  to  the  people  at  large  or  of  districts, 
or  a  district,  according  to  circumstances,  to  do  the  business. 

Ibid. 
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8.  The  Idea  embodied  In  sec.  31,  art.  IV,  ol  the  conatftutlon,  as  to 

city  charters,  Is  that  tber  ahall  be  uniform  throughout  the 
state,  as  near  as  practicable,  which  would  be  violated  by  af- 
rording  cities  capacity  to  create  want  ol  imlfonnlty  by  the  ex- 
ercise at  authority.  In  severalty,  to  make,  change,  and  repeal 
their  charters.  Ibid. 

9.  The  power,  in  form,  delegated  by  ch.  476,  Laws  of  1911,  by  the 

language,  "Every  city.  In  addition  to  the  power  now  possessed, 
is  hereby  given  authority  to  alter  or  amend  Its  charter,  or  to 
adopt  a  new  charter,"  la  such  dominating  feature  thereof  as  to 
render  all  others  iubsldlary  thereto  and  dependable  thereon. 

Ibid. 

10.  The  power  so.  In  form,  delegated  is  one  which  was  wlthlti  the 

eKclusive  legislative  field  before  the  constitution  and  confined 
thereto  thereby.  Hid. 

11.  The  ruling  feature  of  cb.  476,  Laws  of  1911,  being  unconsUtn- 

tional,  the  others,  forming  an  Inseparable  whole,  take  the  cast 
thereof  and  faU  therewith  as  tnvaUd.  Ibid. 

Police  potoer.    See  Hdkicifal  Cokkmatiorb,  10-lS. 

OUutification.    See  Jcdoks.    Telubafhb  abd  Tkuphobbb,  3,  4. 

cmiormity  of  county  government.    See  JnnaEa,  6. 

Uni/ormitv  o}  taxation.    Bee  Judqes,  7. 

Equal  protection  of  law*.    See  Telhjeaphs  Am  TsuEpHoiras,  4. 

Due  proceaa  of  law.    Bee  Tkliobaphs  and  Tkjephonks,  4. 

CoNBTSuoTivx  Fraud.    See  Bxeciitobs  and  AmmnsTRATORS,  6-10. 

CoHstBUCTivx  NoTici.    See  Dbidb,  G.    PABrnEBSHip,  4. 

CONTRACTB. 

Reguiiites  and  validity.  Bee  Bbokeks,  1,  2.  Chattu.  Hobtoaors,  1. 
CoBPOKATiONB,  1.  Evidence,  3.  Emcvtoica  akd  Aiwinistba- 
TOBs,  1-6.  Fbaddb,  Statute  of.  InausAficB,  IG,  IS.  Mobt- 
QAOBS,  1,  2.  PARTNBRSKir,  1,  2,  4,  6.  PuBUc  UTiLims.  Sheb- 
IFVS,  13,  11,  16.    Tblbobafhs  akd  Telzpsorkb,  6-7.    Towns. 

ConslderoHon.  See  Executobs  and  AmnniBTRATOBB,  1,  3.  Mobp- 
OAOEs,   1,   3.    Pabent  akd  Child,   2.    Tklbobafhs  and   Telb- 

Conttrvctton.  Elee  Bboeebs,  3.  Gobpobations,  2.  Ihbitbaiicb,  19,  20. 
Loos  AMD  LoaaiNQ.  Officebs.  Pabent  and  Cqiu),  1.  Paterts, 
2-fl.     Reuabe, 

1.  There  ts  notbing  inconsistent  In  a  contract  which  creates  an 

agency  to  sell  and  also  gives  the  agent  himself  an  option  to 
purchase  which  he  may,  but  la  not  bound  to,  avail  himself  of 
at  any  time  during  his  agency.    Sheford  v.  Pati»t,  36 

2.  The  legal  name  which  the  parties  to  a  contract  give  to  their  acta 

or  instruments  is  not  controlling  In  Interpretation.  The  real, 
substantial  nature  of  the  legal  relation  thereby  created  will 
control,  and  the  meaning  of  the  contract  la  to  be  ascertained 
from  a  survey  ot  tbe  vbole  Instrument,  all  {tarts  thereof  being 
barmonized  If  that  can  be  done.  /bid. 

S.  The  mere  execution  by  the  vendor  of  land  ot  an  option  contract 
thereon  does  not  per  te  constitute  tbe  holder  his  agent,  and  he 
will  not  be  bound  by  any  fraud  or  misrepreeentatlon  Xkt  suctk 
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bolder  Inducing  a  sale  to  a  second  purchaser,  If  tbs  contract  Is 
onlr  what  It  purports  to  be  and  was  not  Intended  merelr  as  a 
form  of  agencri  and  tlie  rule  la  the  same  although  It  la  con- 
templated that  the  contract  may  be  aaaigned.  Ibid. 
4.  In  an  action  to  recorer  damages,  based  on  mlBrepresentatlonH  by 
which  plaintiffs  were  Induced  to  purchase  lands  of  the  defend- 
ant, a  contract  relating  to  the  lands  fn  question  and  others 
(the  proTlslona  of  which  are  fully  stated  In  the  opinion),  be- 
tween defendant  and  a  cor[ioratton  which  Is  alleged  to  have 
made  the  false  representations  to  plaintiffs,  Is  held  not  to  have 
been  a  contract  of  sale  nor  a  mere  option  contract,  but  to  have 
created  a  aelUng  agency  In  such  corpor«tton,  with  an  option 
on  ttie  part  of  th«  agent  to  purchase  any  or  all  of  the  lands 
at  tiuy  time  up  to  the  termination  of  such  agency;  and  defend- 
ant Is  responsible,  therefore,  for  fraud  of  bis  agent  Ibid. 
6.  Where  a  purchase  of  land  Is  Induced  by  the  fraud  of  the  vendor's 
agent  In  pointing  out  other  land  aa  that  offered  for  sale,  the 
vendor  Is  not  relieved  of  liability  for  such  act  of  the  agent  by 
a  clause  Id  the  sale  contract  to  the  effect  that  the  purchasers 
agree  and  warrant,  as  part  of  the  consideration  for  the  sale  to 
them,  tnat  they  have  inspected  tlie  premises  and  that  they  are 
not  relying  upon  any  representation  made  by  the  vendor  or  any 
agent,  and  that  they  explicitly  waive  any  claim  on  that  account. 
In  such  a  case  the  agent's  fraud  avoids  the  assent  to  sucb  a 
clause  as  well  as  to  the  other  recitals  and  stipulations  of  the 
contract  which  Ui«  purchaser  signs  under  the  influence  of  such 
misrepresentation.  Ibid. 
CoHTBiBVTOBT  NEGUoincB.  See  HioHWATS,  2.  Instbucttonb  to 
JuBT,  3,  4.  Master  and  Sbuvant,  10,  13,  16.  Railboads,  3. 
Stbeet  Railwats,  3. 

CORPORATIONS. 
IncorporaUon:  De  facto  ogicer». 

1.  Although  a  corporation  never  became  legally  authorized  to  elect 

officers  or  to  transact  business  with  any  others  than  Its  mem- 
bers, transfers  of  the  corporate  property  to  a  stoclcholder  aa 
security  tor  the  repayment  of  moneys  advanced  by  him  to  de 
facto  offlcers  for  corporate  uses  are  held  to  be  valid  transfers, 
the  de  facto  officers  who  made  them  in  the  name  of  the  corpora- 
tion having  been  carrying  on  its  business  In  an  informal  way 
with  the  knowledge  and  consent  of  all  the  other  stockholders, 
and  no  rights  being  Involved  other  than  those  of  persons  who 
had  consented,  either  expressly  or  Impliedly,  to  everything  that 
was  done.    Peyton  v.  Minong  Lumber  £  Lath  Co.  66 

2.  Bawmill  property  of  a  lumber  company  waa  leased  to  one  C,  who 

agreed  to  manufacture  into  lumber  a  quantity  of  logs  belong- 
ing to  the  company  under  the  supervision  and  control  of  one 
P.,  who  was  to  pay  the  expenses  of  manufacture.  The  logs 
were  conveyed  to  P.  as  security  for  the  company's  indebtedness 
to  him,  and  he  was  authorized  to  sell  the  lumber  and,  after 
paying  the  expense  of  manufacture  and  the  Indebtedness  to 
him,  to  return  any  surplus  to  the  company.  Held,  that  de- 
livery of  the  logs  to  C.  under  the  agreement  was  a  delivery  to 
P.,  and  C.'s  possession  during  the  process  of  manufacture  was 
actual  possession  by  P.,  bo  that  the  agreement,  though  never 
Vol.  148—44 
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filed,  was  B  Talld  cbattel  mortgage  as  agalnat  a  BabMqumt  ex> 
edition  levy.  '  thUL 

Bg-laADi.    Bee  iNauKAnca,  15-18. 

Omcera:  Amotion.    See  Cobts,  3. 

8.  Ever;  corporation  taa«  at  common  law,  aa  Incident  to  Its  exist- 
ence,  the  power  of  amotion.  Oenerallj'  tbia  power  la  to  be  ex- 
ercised onljr  for  cause  and  alter  notice  and  bearUiK,  bnt  the 
sUtute,  or  the  artlclea  wbera  the  statute  doea  not  lorbld,  may 
provide  otherwise.    WoU  v.  Q.  V.  Q.  QenaoAia,  B7S 

4.  Where  offlcers  of  a  mutual  benefit  eoclety,  acting  In  good  faith 
for  what  ther  deemed  to  be  tbe  best  Interests  of  the  society, 
and  under  the  advice  of  counsel,  attempted  to  remove  certain 
subordinate  offlcers,  but  In  so  doing  proceeded  Irregularly,  with- 
out notice  or  bearing,  tbey  should  not  be  required  to  repay  to 
the  society  moneys  expended  by  them  oat  of  the  corporate 
funds  for  attorneys'  fees  and  other  necessary  expenaes  In  un- 
aucceasfuUy  defending  an  action  by  tbe  ofBcera  so  removed  la 
compel  relnstatemenL  ibid. 

Ultra  virea.    See  Pdblio  UTTLrrua. 

jForeiffft  cor^oratiotit.    Bee  Anson,  i.    Towns,  2,  3. 


Per«on<  entitled. 

1.  Where  the  plaintiff  In  an  equitable  action  demands  costs  and  the 

court  concludes  and  orders  that  the  plalntUF  U  entitled  to  tbe 
relief  demanded,  h«  Is  entitled  to  Judgment  for  costs  without 
any  further  or  more  speclflc  direction  by  tbe  court.  Aod/onf 
V.  Smith,  163 

2.  Where  the  only  prejudicial  error  In  a  Judgment  waa  a  mistake 

in  amount,  which  would  obviously  have  been  corrected  upon  re- 
quest and  without  any  q)peal,  no  costs  should  be  allowed  to  «fi- 
peUsnt  In  the  supreme  court.  Jbid. 

3.  In  an  action  against  a  corporation  and  Ita  offlcers  to  enjoin  & 

wrongful  diversion  of  corporate  funds  and  to  recover  moneys 
Improperly  paid  out.  Judgment  having  gone  in  favor  of  tbe 
plalntlfCs  and  the  trial  court  In  its  discretion  having  awarded 
costa  against  auch  offlcers  individually,  tbe  supreme  court  on 
appeal  declines  to  review  auch  discretion.  Wolf  v.  0.  V.  O. 
Ger  mania,  6' 6 

Bectiritv  tor  payment.    See  Apfkal,  G-T. 

CODNTEKCLAtU.      BeO   Pl^BADING,  1,   2.      TAXATION,   13. 

00111411X8.    See  Officbbs,  4,  6. 

CouiiTi  ConsTs.    See  Apfxal,  30,  31.    BjticuT<ns  auk  AiWiniSTKa- 

TOBS. 

CouNTT  OovKBNKBflT:  Uniformity.    Bee  Judobb,  6. 
Cocnr  CoMHiB8io>BBB.    See  Injunction,  2. 

COURTS. 
Jurisdiction.    See  Apfsal,  1,  2. 

Supreme  court;  Buperintendinff  control  of  inferior  eourtt. 
In  order  to  Justify  the  exercise  of  tbe  superintending  control  of 
tbe  supreme  court,  the  duty  of  the  Inferior  court  must  be  plain, 
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Its  refusal  to  proc««d  in  t&e  pertonnance  of  tbat  duty  clear,  the 
results  of  such  refusal  prejudicial,  the  remedy  by  appeal  or  writ 
of  error  utterly  Inadequate,  and  the  application  to  the  supreiiie 
court  for  relief  prompt.    State  ex  rel.  Bchvitz  v.  Haltey,       561 

Countv  couTtt.    See  Appbai^  SO,  31.    Exacuroas  and  Asiuhistsatobs. 

Civil  court  of  Mittoaukee  county.    See  Appeai,  32-55. 

District  court  of  Milwaukee  county.    See  Municipai.  Gobporatioks,  3. 

Juiticei'  courts.    See  Jtisticss'  Cocbts. 

Court  commitiiotiera.    See  Iitjunctioii,  2. 

CRIMINAL  LAW  AND  PHACTICB. 


Commllment.    See  Bah. 

Evidence:  Other  offeruei:  Previous  acts  and  threats. 

1.  As  a  general  rule.  It  Is  not  competent  In  a  prosecution  for  one 

crime  to  Introduce  Bvldence  of  other  offenses;  but  where  such 
other  oSsnses  directly  tend  to  prove  some  material  element  of 
the  crime  under  InTestigatton,  such  as  guilty  knowledge  or 
some  ^lectflc  Intent,  they  may  be  shown.    Diets  v.  State,      462 

2.  Upon  a  prosecution  for  the  muider,  by  shooting,  of  a  deputy 

sheriff  who,  in  an  attempt  to  arrest  the  defendant  under  crim- 
inal warrants,  bad  with  other  deputies,  armed  with  rifles,  sur- 
rounded and  laid  siege  to  defendant's  home  in  a  clearing  in  ' 
the  woods,  It  was  competent  tor  the  state,  in  order  to  negative 
any  claim  that  defendant  acted  In  a  good-faith  defense  of  his 
home  and  family  from  attack  by  persona  who  appeared  to  be 
wrongdoers,  and  to  establish  that  he  bad  the  crimlual  Intent 
necesaary  to  constitute  murder,  to  show  that  he  had  frequently 
and  uaitormly  during  the  preceding  years  made  armed  resist- 
ance to  arrest  and  had  threatened  to  shoot  the  officers  on  sight 
and  that  he  would  never  be  taken  alive.  Ibid. 

8.  The  fact  that  some  of  the  acts  of  resistance  to  arrest  were  re- 
mote In  point  of  time  did  not,  of  Itself,  render  such  evidence 
Incompetent,  especially  where  such  acta  were  repeated  year 
after  year  down  to  a  recent  time  and  were  all  apparently  In- 
qilred  by  the  one  purpose  to  resist  the  execution  of  legal 
process.  Ibid. 

i.  The  evidence  of  defendant's  previous  acts  and  threats  was  ad- 
missible ^so  to  explain  and  Justify  the  extraordinary  display 
of  force  in  the  attempt  to  arrest  him  on  the  occasion  In  ques- 
Uon.  Ibid. 

6.  Such  evidence  was  not  conllDed  In  Its  probative  effect  to  the  ques- 
tion of  defendant's  Intent,  but  was  admissible  generally  because 
it  tended  to  prove  a  general  design  or  system  of  whlcb  the 
shooting  of  the  deputy  on  this  occasion  waa  simply  an  Integral 
part  necessary  to  the  successful  coDBummatlon  of  the  design  or 
syatem.  Ibid. 

6.  Evidence  that  a  loaded  set  gun  and  large  bear  traps  were  found 
at  places  where  officers  were  likely  to  approach  defendant's 
house,  was  admissible  as  tending  to  ahow  preparation  or  design 
to  make  forcible  and  deadly  resistance  to  arrest.  Ibid. 
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7.  A  criminal  wsrriuit  upon  which  tb«  ofltcen  were  endeavoring  to 

arrest  the  deteoduit  at  the  tlm«  of  th«  shootiDE  In  question 
was  properly  received  In  evidence  to  Justltr  their  armed  ap- 
proach to  defoDdant'a  home-  Ibi-J. 

Same:  Conjeuiont  o/  conipiratora.    See  CaiMinu.  Law,  10-13. 

Change  o1  venue;  Cainno  in  another  judge. 

8.  The  calling  In  of  a  Judge  of  an  adjoining  circuit  to  trr  a  caae  In 

which  an  affidavit  of  prejudice  haa  been  filed  against  the  pre- 
tddtng  Judge,  Is  a  change  of  venue  wltbln  the  meaning  of  sec 
46S0,  Stats.  (1398),  providing  that  not  more  than  one  change  of 
venue  shall  be  awarded  In  any  cause.    Diets  v.  State,  4G2 

Separate  trialt:  Diicretion:  Contplratort:  Confetiioiu. 

9.  There  was  no  abuse  of  discretion  fn  denying  an  application  tv 

one  of  two  defendants  Jointly  charged  with  murder,  for  a  sep- 
arate trial  on  the  ground  that  sbe  desired  to  call  her  codefend- 
ant  aa  a  witness,  where,  previous  to  the  trial,  euch  codefendant 
had  made  two  confessions  in  both  of  which  he  Implicated  her, 
and  there  was  no  showing  that  he  had  changed  hie  attitude  or 
bad  made  any  different  statements  or  was  wUltog  to,  but 
merely  tbe  affidavit  of  the  moving  party,  made  on  Information 
and  belief,  tbat  she  could  prove  by  him  that  she  was  not  guilty; 
and  where  upon  the  trial  such  codefendant  declined  to  take  tbe 
stand.    Jiovkovic  v.  State,  6SG 

10.  Where  such  application  was  also  based  on  the  ground  that  the 

contesetons  of  the  codefendant  were  calculated  to  prejudice  ber 
upon  a  Joint  trial,  it  was  not  error  to  deny  It  If  such  confessions 
were  proper  to  go  before  tbe  Jury  in  case  she  were  tried  sep- 
arately, ibid. 

11.  The  mere  fact  that  defendants  Jointly  charged  with  murder  were 

co-consplrators  In  the  crime,  does  not  render  the  confession  of 
one  admissible  against  the  others.  Ibid. 

12.  Upon  prima  facie  proof  that  one  of  two  codetendanta  admitted 

the  truth  of  a  confession  made  by  tbe  other,  such  confession  be- 
comes competent  evidence  against  the  former.  Ibid. 

13.  The  trial  court  having  bad  tbe  advantage  of  seeing  the  witnesses 

on  the  stand  and  hearing  them  testify.  Its  decision  to  admit  the 
confession  of  one  defendant  as  evidence  against  hie  codefendant 
Is  sustained  notwithstanding  the  written  testimony  Is  not 
clear, — particularly  In  view  of  the  tact  that  the  Jury  was  In- 
structed to  disregard  such  confession  unless  satisfied  beyond  a 
reasonable  doubt  that  Its  truth  was  admitted  by  the  codefend- 
ant. Ibid. 
Right  of  acciuei  to  try  Ai*  own  cate.  Appointment  of  attorney. 

14.  Every  person  sui  jurit  who  Is  charged  with  crime  has  the  right 

to  try  his  own  case  It  he  so  desires,  and  the  court  would  not  be 
Justified  In  Imposing  counsel  upon  him  against  his  will.  Dietx 
V.  State.  463 

15.  At  tbe  opening  of  a  trial  for  murder,  defendant  stated  that  al- 

though he  was  able  to  employ  an  attorney  and  bad  had  many 
appllcatl6ns  for  the  position  he  preferred  and  Intended  to  try 
the  case  without  any  attorney.  There  was  nothing  to  Indicate 
any  lack  of  mental  competency  on  his  part,  and  In  fact  he  man- 
aged bis  case  with  shrewdness  and  with  knowledge  and  active 
aasertion  of  bis  substantial  rights,  making  due  and  timely  ob- 
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JecUoDB  to  evidence  nnd  addreealiig  the  Jury  with  fluency  &nd 
force.  He  secured  tbe  acquittal  o(  other  member*  of  hla  family 
wbo  were  tried  with  him,  but  was  hlmaelf  conTlcted  upon  ampl» 
evidence  ot  bis  gnllt.  Held,  that  there  waa  no  error'  in  falllDg 
to  appoint  an  attorney  to  defend  him.  Ibid. 

Itutructiona  to  jury.    See  InsTSVcnoNB  to  Jcbt,  6. 

18.  The  rule  that,  In  the  absence  ot  any  request  by  the  defendant, 
failure  to  charge  tbe  Jury  as  to  certain  matters  or  omission  to 
submit  certain  degree)!  of  crime  la  not  error,  U  not  Btrlctly  ap- 
plied in  this  case,  defendant  having  tried  his  own  case  without 
the  asslBtance  of  hn  attorney.    Mete  v.  BtatP,  462 

DAMAGES. 
Oroundi  and  subjects  of  compensatory  damages.    See  Action,  1. 

iNSTRL'CTIOItS     TO    JllBT,     6,      LoOB     AND    IjOOOINO.      HaSTEB     ADD 

Sebvant.    Municipal   CoarORATions,    4,   8-10,   12,    13,    IB,    16. 

NBQLiaEKCe.      SiiKBitrs. 

Exemplary  Oamaoet.    See  Municipal  Cobpokationb,  21. 

1.  The  allowance  of  punitory  damages  is  never  a  matter  of  right 

but,  even  where  the  proper  elements  are  found  to  exist,  rests 

in  the  sound  discretion  of  the  Jury.    Di  Benedetto  v.  Milwaukee 

E.  B.  &  L.  Co.  ES6 

IfeiMure  of  damages.    See  Abatement  and  Revival,  4,  Ei.    Bxecu- 

TOBB    AND   ADMINISTaATOBS,    3.      MUNICIPAL    COUPORATIONS,    15,    16. 

2.  In  an  action  brought  for  tbe  benefit  of  a  widow  to  recover  For  the 

death  of  her  husband,  the  damages  are  limited  to  the  pecuniary 
loss  to  the  widow,  and  that  loss  is  to  be  ipeaEured  by  the  rea- 
sonable value  of  her  support  and  protection  during  the  probable 
lifetime  of  the  deceased  and  such  sum  ab  she  might  reasonably 
expect  to  receive  at  bis  death  out  of  the  accumulations  which 
he  might  probably  make.    West  v.  Bayfield  Jfill  Co.  146 

3.  As  a  general  rule,  in  actions  for  breach  of  executory  contracts 

of  sale  the  damagee  are  the  dUTerence  between  the  contract 
price  and  the  market  price  at  the  time  and  place  fixed  by  tbe 
contract  for  delivery,  with  interest  from  the  time  ot  the  breach. 
Pope  Uetals  Co.  v.  Sadek,  384 

4.  Upon  breach  ot  a  contract  for  sale  cf  copper  to  be  delivered  at 

a  recognlied  world  market,  tbe  principle  that  the  buyer  la 
hound  to  exercise  reasonable  diligence  to  minimize  tbe  dam- 
ages did  not  necessarily  and  as  matter  ot  law  require  him  to 
accept  delivery,  with  an  equalization  of  freight,  at  another 
place  at  which  there  was  no  recognized  market  Ibid. 

5.  Upon  the  cause  of  action  which  vested  In  an  injured  person  who 

lived  for  an  appreciable  time  after  the  Injury,  tbe  damages  re- 
coverable are  limited  to  those  which  ho  sustained  In  his  life- 
time; while  tbe  damages  accruing  to  the  widow  or  other  rela- 
tive by  reason  of  bis  death  are  limited  to  the  pecuniary  loss  by 
reason  of  such  death,  and  hence  accruing  subsequent  thereto. 
TidTitareti  v.  Chicago,  M.  i  St.  P.  R.  Co.  590 

Excessive  damages.    See  Trial,  1. 

6.  An  award  ot  fS.TOO  is  held  not  excessive  tor  an  injury  to  a  loco- 

motive fireman  twenty-eight  years  Of  age  and  earning  |125  a 
month,  where  his  skull  was  fractured  for  a  lengtb  of  tour  and 
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one-half  Incbea,  ha  wu  vholly  Incapaoltated  for  Ubor  for  a 
year,  aad  the  evidence  tended  to  show  that  the  Injury  was 
permanent,  at  least  without  an  operation  the  benefit  from  which 
would  be  uncertain.  Rowrlanas  v.  Chicago  d  N.  W.  R.  Co.  51 
7.  For  the  death  of  a  laboring  man  fiftythrea  yeara  of  a«a,  whose 
earnings  did  not  exceed  (600  per  year  and  who  had  accumulated 
nothing  at  the  time  of  his  death,  an  award  of  f  7,500,  reduced  by 
the  trial  court  to  |6,600,  was  still  too  large,  and  the  Judgment 
la  accordingly  reversed,  with  the  option  to  plaintiff  to  remit  all 
fn  excess  of  f  4,TS0,  the  amount  awarded  by  the  Jury  on  a  former 
trial.    West  o.  Bayfield  Mill  Co.  145 

Dakh.    See  States,  3.    Waibbs  and  Watkbcocbsu,  6-T. 

Dbath.    See  ABATiuanr  aab  Rivival.    Action,  Z.    Afpxal,  29.    Ait- 

TOMOBILBB,  1.      BBIDOEa.      Dauaobb,  2,  5,   7.      DEUS,   2.      IHSTBDO- 

Tiona  TO  JuBT,  3,  4.  MumciPAi.  CwFoaanoHB,  23-26.  Nbgu- 
oxNOX,  2.    Tbial,  3,  14. 

DlBTOB  ARD  CBKOITCm.  Sse  BlLLS  ADD  NOTKS.  BBOKEBS.  CHATTEL 
UOBTUAGES.      COMPBOUIBR    ANK    SBTTLBHSnT.      CoKTaACTS.      DAH- 

AOBB,  2-5.  Dexob,  6.  ffxBCUToaa  ann  AMnKistaAToBs.  E^avd. 
Frauds,  Statute  or.  Qins.  Landlord  and  Tbkant.  Ijmi< 
TATioN  or  Actions.    Loos  aud  LoeoiNa.    MoBTOAGia.    OFnoas. 

PABTHBBSHir.      RELKASB. 

DBBDS. 
Contfruction  and  operation:  CondWont  «u&««fftt««(  .*  Breach :  Re-entry. 

1,  A  grantor  of  land  who  has  re-entered  and  Is  In  actual  possession 
thereof  after  breach  of  a  condition  subsequent  may  maintain  an 
action  in  equity  to  set  aside  the  conveyance  as  a  cloud  on  hla 
title,  and  need  not  eue  In  ejectment.    Lotorej/  v.  FinJelestofi,  222 

8.  Where  a  conveyance  and  lease  were  made  subject  to  the  perform- 
ance by  the  grantee  and  lessee  of  an  agreement  to  make  certain 
payments  and  render  certain  services,  some  of  which  were  of  a 
personal  nature  and  founded  In  the  close  relations  existing  be- 
tween the  parties,  bis  death  In  the  lifetime  of  the  grantor  and 
prior  to  full  performance  of  such  persoiial  services  entitled  the 
tn'antor  to  treat  the  condition  as  broken,  and  she  was  not  bound 
to  carry  out  the  contract  with  his  legal  successors.  Ibid. 

S.  The  words  "hslrs,  executors,  admlnlstratora,  and  aaalgna"  In  the 
habendum  clause  of  the  deed  and  lease  would  not  alter  the  case, 
where  no  eucb  words  appear  In  the  condition.  ma. 

1.  Where  a  substantial  part  of  the  agreement  upon  which  a  convey- 
ance and  lease  are  made  la  the  performance  of  certain  services 
to  the  grantor  during  her  natural  life,  and  the  Instruments  pro- 
vide that  upon  a  failure  of  performance  at  any  time  the  grantor 
may  declare  the  same  void  and  may  enter  upon  and  reposseea 
the  premises,  the  agreement  will  be  treated  In  equity  as  a  con- 
dition subsequent,  and.  If  substantially  broken  through  failure 
*  of  the  grantee  to  perform,  the  conveyance  and  lease  will  be  set 
aside.  Jbid. 

5,  In  such  a  case  equity  takes  Jurisdiction,  not  to  forfeit  a  title,  but 

to  quiet  a  title  already  forfeited  for  breach  of  the  condition. 

Ihia. 

6.  ^Vhere  a  conveyance  containing  a  condition  subaequent  is  dnly 

recorded,  such  record  is  constructive  notice  to  a  subsequent 
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mortgagee  of  tbe  premises,  who  can  acquire  no  greater  rlgbta 
tban  the  grantee;  and  the  same  Is  true  of  creditors  of  the 
grantee.  J  bid. 

7.  Where  a  grantee  of  land  subject  to  on  agreement  conitttutlng  a 

condition  subsequent,  a  aubstantlal  part  of  wblch  was  tbe  ren- 
dition of  personal  eervieea,  mortgaged  the  land  and  thereafter 
died  lUBOlvent,  and  bU  admin ietratrlx  and  heln  EUrrendered 
the  land  to  the  grantor,  tbe  mortgagee  was  entitled  in  equitr 
to  on  accounting  and  to  have  a  Hen  upon  the  land  for  the  ex- 
cess, II  an;,  of  moneys  paid  and  articles  furnished  by  such 
grantee,  over  the  rental  ralue  of  the  land,  together  with  inter- 
est on  the  amount  of  such  excess  paid  each  year  from  the  time 
of  payment  to  the  date  of  the  judgment.  Ibid. 

8.  Under  the  facts  and  circumstances  of  this  case,  such  mortgagee 

was  also  entitled  to  an  equitable  lien  for  the  amount  of  the  dlv^ 
dend  she  would  have  received  had  she  filed  bar  ctatm  against 
the  mortgagor's  estate,  she  having  declined  to  file  such  claim 
In  tbe  belief  that  ber  mortgage  was  ralld.  ibid, 

9.  The  fact  that  the  amounts  expended  by  the  grantee  of  the  land 

were  paid  out  In  tbe  performance  of  hie  agreement  would  not 
bar  his  estate  from  being  allowed  therefor  in  an  equitable  ac- 
counting, since  by  the  grantee's  death  the  grantor  became  en- 
titled to  a  rescission  and  restoration  to  ber  former  rights.  Ifor- 
iran  f.  Looinit,  TS  Wis.  594,  distinguished.  IJHd, 

3.0.  Upon  appeal  In  such  a  case,  tbis  court,  being  unable  to  ascertain 
with  accuracy  from  the  record  tbe  amount  of  the  excess  of  an- 
nual payments  over  the  rental  value,  or  the  amount  due  upon 
the  mortgage  at  the  time  of  Judgment,  remands  tbe  case  for  a 
statement  o(  the  account  by  the  trial  court  In  accordance  with 
the  opinion  of  this  court,  to  tbe  end  that,  if  necessary,  addi- 
tional testimony  may  be  taken.  /bid. 

Same:  Reiervatioit  or  exceptUmT 

11.  Tbe  words  "excepting"  and  "reserving"  in  deeds  are  often  used 

indiscriminately  and  intercbangeably,  and  soQietlmeB  what  pur- 
ports to  be  a  reesrvatton  bas  tbe  force  of  an  exception,  the  tech- 
nical meaning  giving  way  to  the  manifest  Intention  of  tba  par- 
tlea.    Jonet  v.  Hoffman,  30 

12.  In  a  deed  conveying  forty  acres  of  land,  a  dauM  "reserving  oft 

the  east  line  of  the  same  two  rods  in  width,  running  into  Pe- 
waubee  lake,  commencing  two  rods  south  of  the  northwest  cor- 
ner of  section  24,"  followed  immediately  by  a  reservation  of  a 
right  ol  way  over  another  strip  to  be  used  by  the  parties  m 
common.  Is  held,  in  view  of  the  physical  situation  and  sur- 
rounding clrcumitances,  to  have  excepted  the  atrip  first  men- 
tioned from  the  grant.  /Met. 

13.  Language  used  in  subsequent  conveyances  from  the  grantee  In 

said  deed,  referring  to  said  first  mentioned  strip  as  a  right 
of  way,  could  not  enlarge  the  aetate  granted  to  blm  by  such 
deed.  ibid. 

Dbuvkbt.    See  Damages,  3,  4. 

DEurntsEK.    See  Appeal,  3,  4,  33.    BRinaKS. 

iJEFoen  In  lieu  ot  ball.    See  Bail,  1,  4, 

JDiLioKNCE.    See  New  Tbial,  3,  4, 
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DiBicroBT  Btatuteb.    See  New  Thai.,  S. 

DiscaxTion.    See  Ckimihai.  Law,  9.    DAMAosa,  1.    Nnr  Tbial,  1. 

Tbial,  4,  IB. 
DiscRiuiKATtoN.    See  Public  UTiLnTEa. 
DitEUioH  of  fnnde.    Bee  InscRAACB,  20.    Rbugiods  Sochties,  1. 

DIVORCE. 
Limited  divorce  from  bed  and  board:  Judgment:  Interlocutory  or 
finalT 

1.  ActlouB  for  divorce  are  purely  Btatutory,  and  only  fluch  Judg- 

ments may  be  entered  therein  as  are  authorized  by  statute. 
GroAam  v.  Oraham,  603 

2.  Except  In  so  far  aa  revocation  la  ezpreaaly  provided  for  In  sees. 

2370,  2375,  Stats.  (1S93),  that  part  of  a  divorce  Judgment  which 
grants  the  divorce  U  no  more  to  be  altered,  revised,  or  set  aalde 
after  the  term  at  which  It  la  rendered  than  any  other  Judgment 
of  a  court  of  record.  /bid. 

Z.  A  Judgment  of  divorce  from  bed  and  board  for  a  limited  time, 
granted  on  the  ground  that  the  defendant  wife  waa  given  to- 
intoxication,  and  providing  that  at  the  end  of  such  time  either 
party  "may  proceed  In  the  action  as  he  or  she  shall  deem  tor 
hlB  or  her  best  Interest,"  waa  not  an  Interlocutory  Judgment 
authorized  by  sec.  2883,  Stats.  (1S9S),  but  a  final  Judgment;  and 
there  was  no  Jurisdiction  or  authority  at  the  end  of  the  time 
limited  to  enter  a  Judgment  of  abeolute  divorce,  even  though 
the  trial  court  Intended  by  the  first  Judgment  to  reaerve  the 
right  to  grant  an  absolute  divorce  upon  the  record  as  It  stood 
at  that  time.  In  case  the  parties  should  not  reunite  during  the 
period  limited.  /bid. 

4.  There  waa  In  8'jch  case  no  "condition  to  be  performed,"  within 
the  meaning  ol  said  sec.  2SS3,  Stats.  (1S98).  Lamberton  v.. 
Lamberton,  126  Wla.  Sljl,  dlatlnguiahed.  Ibid. 

DRAINS. 
Corporations  owning  land   In  a  proposed  drainage  dlBtrlct  are- 

"adult  owners"    of   such    lands    within    the   meaning  of   sec. 

1379—11,  StatB.  (Supp.  190S:   Laws  of  1905,  ch.  419),  and  as. 

Bucn  may  petition  for  the  organization  of  the  district    Jordan 

Land  Co.  v.  Freeborn,  159- 

Dm  Pbocess  of  Law.    See  Telborapbb  and  Telbpeokeb,  4. 
EljBCTMEnT.    See  Deeds,  1.    Watebs  and  Watebcoobsbb,  3,  4. 
Bncboachments.    See  Mtinicipai.  CoBpoBATioiffi,  lS-22. 
EquAi.  PBOTECTION  or  Laws.    See  Teleokaphs  and  Tei£FHonbb,  4. 
E<}DtTABiX  CONVEBSioN.     See  Wills,  8. 
BqcTTABLB  LtENS.    Bee  Dxeds,  8. 


EQUITY. 
Jurisdiction.    See  Deedb,  1,  5,  6.    Executors  i 
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of  racUtude  ud  honesty;  but  tbore  la  no  Inflexible  rnia  requir- 
ing tbat  the  auitor  sbaU  blmeelt  ba  whoUr  without  Iftnlt. 
JTefUy  v.  Beverton,  3B1 

Lachet. 
i.  An  action  to  have  It  adjudged  tbat  plaintiff  bad  an  nndlvlded  In- 
terest In  land,  tbs  title  to  which  had  been  taken  In  defendant'a 
name,  waa  pr^erly  held  to  be  barred  br  plalntUTe  lachee,  on 
the  facts  stated  In  the  opinion.    Ruitell  v.  FUh,  122 

BscAPB.    See  ConapiK&CT,  6.    SBKaim,  9-12,  15-18. 

BsTOFTKL.    See   iNsmAHca,   8,   9.    Jusncie'   Covars,  3.    Lahduhd 
ASD  TxKANi.    Fatbntb,  4.    Public  Utilitibs,  8. 

EVIDENCBL 

Change  of  rules  E>v  legiilature;  Pending  actiont.    See  Iwarauic^  II. 

Judicial  notice.    Bee  Btatutib,  1. 

Preaumptictn*.    See  Appcal,  1&-17,  86,    BnxB  and  Nona.    Mabtib 

AND  Bebtaht,  11.    Wills,  1. 
Burden  of  proof.    See  Pledcbs,  1.    Taxatior,  6. 
Relevancy,  materiality,  and  competency.    See  Abboh,  3.    CsnanAL 

Law,  X-T,  9-13.    Eyidedcb.    Executobs  and  Asiunibtbat(»8,  4. 

Statdteb,  T. 
Bet  geata. 

1.  Where  plaintiff  fell  and  was  Injured  In  attempting  to  alight  from 

a  street  ear,  queatlone  addreaaed  to  her  bf  the  motorman  after 
he  had  stopped  the  car  and  come  back  to  her,  as  to  why  she 
got  off  while  the  car  waa  going  and  why  ahe  didn't  ring  the 
bell,  and  her  reBponse  thereto,  were  a  part  of  the  ret  getUB,  ao 
tbat  evidence  thereof  waa  admlaalble  on  behalf  of  the  street 
railway  company.    Cohodeg  v.  Menominee  i  M.  L.  d  T.  Co.    308 

2.  But  the  motorman  and  another  wltneas  bavlng  teHtllled  as  to 

such  queatlona  and  reaponee,  ezclualon  of  the  teetlmony  of  a 
third  wttneae  to  the  same  effect  waa  not  prejudicial  error,    liiid. 

Admittiong.     Bee  MnNicipAi.  CoaPoaATiOKB,  25.    Towns,  1. 

J'arol  evidence  affecting  writingi. 

3.  Parol  evidence  ts  competent  to  show  that  a  written  contract  ap- 

parently valid  on  tts  face  waa  In  fact  made  In  contravention 

of  a  atatute  and  for  the  purpose  ol  evading  ita  effect.    Eiiboum 

City  V.  Boutliem  Wit.  Power  Co.  168 

Opinion  evidence:  Subjects  of  expert  teilimony:  Effect.    See  Md- 

nlCIFAL  COKFOaATIONS,   IT. 

4.  In  an  action  for  libel  which  involved  the  meaning  of  the  worda 

"fait  priicls"  In  Swiss  law  (translated  'precise  fact"  or  "defi- 
nite act"),  expert  testimony  waa  admissible  to  show  such  mean- 
ing.   Hile  V.  Keene,  ZOT 

5.  In  Buch  caae  It  was  not  error  to  submit  to  experts  In  Bwlsa  law 

certain  letters  containing  the  alleged  libelous  matter  and  to  ask 
tbem  wbetber  auch  letters  contained  any  averment  of  a  "precise 
fact"  or  of  a  "definite  act"  within  the  meaning  of  the  Swlaa 
Penal  Code,  Instead  of  Interrogating  tbem  by  hypothetical  qnea- 
tlODS.  Ibid, 
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8.  There  U  an  Inherent  weakness  In  the  testimony  of  legal  experts, 
aa  to  the  Interpretation  to  be  placed  on  a  foreign  statute,  which 
does  not  claim  to  be  baaed  on  any  declatona  of  the  coarta  of  the 
foreign  country.  J&ld. 

7.  Such  testimony,  when  competent,  ta  not  conclualve  on  court:  or 
Jury,  as  the  case  may  he,  even  though  undisputed.  Ibid. 

Weiffht  and  aufflciencif.  See  Aasoit,  1,  3.  Xutouobjisb,  1,  Bnxs 
AND  Notes.  Csattel  MfwroAoas,  1.  Crimihai.  Law,  S.  Etn- 
DENCB,  7.  BxBcnroRS  and  AnMiniSTBATOss,  4,  8.  Hiohwats,  1. 
Homicide.  Mastsr  and  Ssbtaht,  3,  4,  S.  Pubuo  Dhuties,  1. 
Railboads,  1,  2,  4.  Reuqioub  Societies,  3,  4.  Statutes,  t. 
Stbeet  Railwats,  Z.  Taxation,  14.  TELXOBApas  and  Toa- 
PBOHBS,  1.    Wills,  1,  2. 

BxcBETioKS.    See  Appcal,  4, 17.    Deeds,  11-13. 

BxcBPTioHB,  Biu.  OF.    See  Mobtcaqes,  E. 

BzonsiTE  Dahaoes.    See  Dauaoeb,  6,  7.    Tkial,  1. 

EhncDnTE  Powers.    See  CoNairrunonAL  Law,  2. 

BXBCUTORS  AND  ADMINISTRATORS. 
Allowance  and  payment  of  claims:  Oral  promise  to  vay  for  tervice* 
by  legacv:  Breach:  Meaturing  iamaget.  See  Taxation,  6,  7, 10. 
1.  An  oral  promise,  accepted  by  the  promisee,  to  compensate  by  a 
legacy  serrlces  previously  performed  for  the  promisor  by  one 
not  a  member  of  his  family.  Is  based  upon  a  sufficient  consid- 
eration and  Is  valid  and  binding.    Jfuttha  v.  Donohoo,  481 

3.  Such  an  agreement  Is  deemed  a  new  and  substltutlonatr  contract, 

not  within  the  purview  of  sec.  4243,  Stats.  (1898),  and  not  af- 
fected by  subeequent  expiration  ol  the  time  wltbln  which  an 
action  upon  the  original  liability  to  pay  for  the  servicea  must 
hare  been  brought  had  such  liability  continued.  /Md. 

5.  Wbere  the  promise  to  compensate  by  a  legacy  Is  based  upon  a 

past  or  executed  conslderatton,  such  as  services  previously  per- 
formed and  moneys  paid  out  at  the  request  of  the  promisor,  the  * 
amount  recoverable  for  a  breach  thereof  is  measured  by  the 
reasonable  value  of  the  services  performed  and  the  amount  of 
the  moneys  so  paid,  with  interest  at  the  legal  rate.  Jblil. 

4.  The  amount  agreed  to  be  paid  by  legacy  In  such  a  case  may  be 

proved  as  having  some  evidential  bearing  on  the  reasonable 
value  of  the  services  where  the  disparity  is  not  too  great,  but 
Is  not  conclusive.  iMd. 

Same:  Limitation  o}  action*:  Pleading. 

6.  With  reference  to  a  claim  against  the  estate  of  a  decedent  the 

statute  of  limitations  must  always  be  considered  although  not 
pleaded.    Mvrtha  v.  Donohoo,  481 

Sales  of  real  ettate  under  order  of  court:  Purchate  by  odmlnltfrofor. 
8.  A  sale  of  real  estate  of  a  decedent  by  an  administrator.  If  the 
latter  is  directly  or  Indirectly  Interested  therein,  is  construct- 
ively fraudulent  under  sec.  3914,  Stats.  (189S),  regardless  of 
whether  there  was  any  bad  intent  or  actual  injury  to  any  one 
the  statute  was  designed  to  protect.    Keillj/  v.  Beverson,        261 

7.  But  the  word  "void,"  a«  used  in  said  sec.  3914,  means  voidable; 

and  the  purchaser  at  a  sale  made  In  violation  of  that  section  to 
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Tasted  with  tbe  l«sal  title,  and  can  be  dtvestea  thereol  onl; 
In  a  proper  action  brought  vtthin  a  proper  time  by  a  person 
entitled  to  challenge  the  validity  of  the  sale.  Ibid. 

8.  A  widow  who,  to  retain  the  home  for  henell  and  children,  pro- 
cured her  brother  to  become  purchaser  of  the  land  In  Question 
at  the  sale  thereof  by  herself  as  administratrix,  under  an  agree- 
ment that  he  should  convey  to  her,  and  who  paid  the  purchase 
price  herself  to  the  estate  and  was  allowed  by  the  brother  to 
remain  In  peaceable  possession,  paying  taxes  and  treating  the 
property  as  her  own  lor  a  period  of  fourteen  years,  at  the  end 
of  which  time  be  repudiated  tbe  agreement  and  conveyed  to  a 
third  person  who  brought  ejectment,  is  held  entitled  to  equita- 
ble relief  and  to  a  conveyance  from  such  grantee,  notwithstand- 
ing her  own  violation  ot  law  in  reflect  to  tbe  sale.  Ihid. 
>.  Under  the  facts  stated,  the  caM  Is  not  one  where  the  conalderB' 
tlon  was  paid  .by  one  person  and  title  taken  tn  the  name  of  an- 
other and  a  resulting  trust  la  sought  to  be  established,  nor  one 
in  which  relief  la  asked  by  tbe  defendant  upon  the  ground  ot 
the  Invalldlt]'  ol  tbe  sale  made  In  violation  of  aec.  3914,  Stats. 
(1898),  but  stands  upon  the  same  footing  In  equity  aa  If  there 
had  been  an  oral  contract  of  sale  to  tbe  defendant  alter  tbe 
adminlatratrlx's  sale,  which,  after  the  lapse  of  time  and  under 
the  circumstances  of  part  performance,  is  enforceable  under 
general  principles  of  equity  Juriaprudence.  Ibid. 

10.  Ratification  of  a  transaction  may  relate  back  or  have  effect  In 
prittenti  according  to  tbe  equities  ot  the  particular  altuation. 

IbiO. 

Actioni,    See  Abateuknt  ahs  Rivivai«  2,  1. 

BxiMProiBT  Dauaobs.    See  DAuAan,  1.    Menicipal  CoBPOBAnoNs,  81. 

ExiHFTions.    See  Taxation,  2. 

ExPBST  Tebtikoke.     See  Evidencb,  i-7.     Municipai,  CoapoRATioNB,  IT. 

VilSX    RSPBESBHTATIONS.      SOO   CONTaACTB,   S-&.      FRAUD. 

Feoebal  Statdtbb.    See  Btatuteb,  1-3. 

F^llow-Sebvants.    Bee  Mabteb  and  Sebvant,  14. 

Fekces.    See  Munigifal  CobpoBatiohs,  20,  21. 

FiLiNo.    See  CsATTui.  Mobtoaoes,  2,  3.    CoapoaATiOHa,  2. 

Fish  and  Game.    See  States,  1. 

Flowaoe.    See  Watebb  and  Watebcodbbes,  T. 

FoBECLoauBE.    See  Mortqaqeb,  3-T.    Pleadiho,  2. 

FoBKioH  Cobpobationb.    See  Aasos,  4.    Town*,  2,  8. 

FoBEioN  Laws.    See  Evidence,  4-T.    Statdtbb,  1,  7.    Tbial,  T. 

FoBFErroBE.    See  Bail,  1-3.    Deeds,  5.    Insubancb,  3,  4,  10-14. 

Franchises.    See  Tkleobaphs  and  Telephones,  5-7. 

FRAUD. 


1.  A  falee  repreaentatton  must  be  relied  and  acted  upon  In  order  to 

be  actionable.    Francoii  v.  Oady  Land  Co.  ue 

2.  Statements  as  to  tbe  value  of  property  about  to  be  sold,  where 

Inspection  Is  open  to  tbe  buyer,  are  ordinarily  regarded  as  mere 


;ti  by  Google 


[14» 


«xpreaslonB  ol  opinion,  and  will  not  be  regarded  as  statomenta 
of  fact-  on  vblch  actionable  trand  can  be  based,  In  tb«  abaence 
ol  eztrlnBic  clrcumiitancea,  like  fldaclary  relatlona  or  artlflce, 
by  which  the  buyer  la  prevented  from  making  InveeUgatlon 
hUnnelL  Ibid. 

FRAUDS,  STATUTE  OF. 

See  Bbokebs,  1.    HoBroAosa,  1.    Pabtnebbhip,  1,  2. 

A  contract  by  wblch  the  vendor  of  a  note  and  mortgage  executed 
by  a  third  pereon  guarantees  payment  thereof  Is  a  contract  to 
answer  for  the  debt,  default,  or  miscarriage  of  another,  and  la 
void,  under  sec.  2307,  Stata.  (1S9S),  if  not  in  writing.  Francoi* 
V.  Cady  Land  Co.  115 

Fu.imuLEKi  Repriskktatiohb.    See  FBAn>. 

GIFTS. 

Inter  vivos. 
1.  During  the  last  year  of  his  life  a  teetator,  by  whoee  will  his 
estate  of  about  $112,000  was  divided  equally  between  bis  wife 
and  daughter,  bad  given  to  the  divorced  husband  of  the  daugh- 
ter about  fl8,000.  Evidence,  stated  in  the  opinion.  Is  held  to 
sustain  findings  of  the  trial  court  U>  the  eCFect  that  the  gifts 
were  made  in  consideration  of  services  rendered,  gratitude,  and 
affection,  and  that  they  were  made  voluntarily  and  without 
any  undue  influence  or  fraud  on  the  part  of  the  donee,  and  at  a 
time  when  the  testator  fully  understood  what  be  was  doing. 
Norton  v.  Clark,  4 

[2.  Whether  In  such  case,  there  being  an  executor  appointed  and 
acting  In  Illtnola,  the  teatator'a  daughter  could,  without  any 
right  of  action  having  been  transferred  to  her  in  the  course  of 
administration,  maintain  an  action,  on  the  ground  of  fraud, 
undue  influence,  and  mental  Incapacity  of  the  testator,  to  re- 
cover for  the  estate  the  moneys  ho  given  by  the  testator  in  his 
lifetime  and  to  esUblleh  a  Hen  therefor  on  real  esUte  In  Wis- 
consin alleged  to  have  been  purchased  by  the  donee  with  such 
moneys,  la  not  determined.]  IMd. 

Good  Faith.     See  Actiok,  1.    CoBPOBATiONa,  4.    Muhicipai,  Coapoaa- 

TIOSS,  21. 

QaosB  Neougenck.    See  AuTouoBiLEa,  1,  3,  5,  6. 
GuAKANTi.    See  Fbauds,  Statutr  of. 

GnARDiRO  Machinebt.  See  Appeal,  29.  iNSTaccnona  to  Just,  II, 
Mabteb  and  Skbvant,  1E>. 

HIGHWAfS. 

Injuries  from  defects  or  obstructions.  See  Bbidobs.  InsTKDcnoiis 
TO  Jdrt,  T.  Municipal  Cobfobationb,  lS-29.  Tbial,  2. 
X.  Where  a  stump  was  situated  within  a  few  Inches  of  the  traveled 
track  of  a  highway,  wltb  a  root  projecting  into  that  track,  it  a 
point  where  the  highway  curved  and  began  to  deacend,  the  Jury 
was  warranted  In  finding  that  It  conatituted  a  delect  in  the 
highway;  and  where  the  atump  had  occupied  that  poaitlon  from 
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time  Immemorial  the  Jurr  was  JuBtlfled  In  flnding  that  the  town 
authorltleB  In  the  exercise  ot  oiilaaxj  care  ought  to  have 
known  ol  the  defect  and  remedied  It.    Johnson  v.  iron  Jtiver, 

139 
2.  Where  an  Injury  to  a  person  traveling  on  a  highway  In  a  light 
vehicle  was  caused  by  the  sudden  slipping  or  stumhllng  or  one 
of  the  horses  and  the  consequent  swinging  of  a  wheel  against 
a  stump,  there  being  no  proof  of  excessive  speed  or  of  any  great 
or  long-contlnned  Inattention  to  his  team  upon  the  part  of  the 
driver,  the  question  as  to  negligence  of  the  driver  was  one  for 
the  Jury,  although  ho  was  not  at  the  time  Intently  watching  the 
team.  JM4. 

HmusiBAD,    See  UoBTaAGES,  4. 

HOMICIDE. 
See  Crtmihai.  Law,  2,  $,  9,  11.     iNBTBircnoiTB  to  Jurt,  8. 
The  evidence  in  this  case  la  Aeld  ample  to  sustain  the  verdict  to 
the  effect  that  the  shot  which  killed  the  deputy  sherUI  was  fired 
by  the  defendant.    DieU  v.  Stale,  462 

HUSBAND  AJn>  WIFE. 
Se«  ABATfHKRT  AND  RlVIVAI,  G.     APFXAI,,  33.     Patikis. 
For  necessaries  furnished  his  wife  a  husband  is  liable  only  under 
special    circumstances    and    conditions,    and    these    must    be 
pleaded  In  order  to  state  a  cause  of  action  against  him.    Eder 
V.  OHtka,  806 

See  Taxation,  1-4. 
SmEWAi.KS.    See  Munjcipai.  ConFOKATtona,  26-29.    Tbial,  2. 
:i(pBo«EMaifTS.    Bee  Municipai.  Cob?orations,  4-17. 
ncoME.    See  Wills,  10-12. 

NCOMPEiERT  PEBSoNa.    See  Compbohiss  and  Sbttlkiukt,  2. 
Inianib.    See  Pabeht  and  Child.    Principal  and  Aqbht. 

INJUNCTION. 

Oroundg.    See  Insurance,  20.    Patents,  1,  6.    Taxation,  5,  12. 
Temporary  or  preliminary  injunction. 

1.  The  preliminary  injunctlonal  order  issued  In  an  action  to  re- 

strain state  officials  from  executing  a  statute  containing  penal 
provisions,  on  the  ground  that  such  statute  is  unconstitutional, 
does  not  exempt  the  plaintiff  from  the  operation  of  the  law  or 
suspend  It  as  to  htm,  and  is  no  defense  to  a  criminal  prosecu- 
tion of  such  plaintiff,  commenced  after  a  final  decision  uphold- 
ing the  statute  and  dissolving  the  injunctlonal  order,  for  vio- 
lations of  the  law  during  the  time  the  Injunction  was  In  force. 
State  V.  Wadhamt  Oil  Co.  SS 

2.  The  action  In  such  a  case  to  restrain  Interference  with  rights 

and  property  under  an  invalid  act  and  hence  without  authority 
of  law.  Is  an  ordinary  suit  In  equity,  not  prerogative  in  its 
oharacter.  That  a  circuit  court  commissioner  had  Jurisdiction 
to  issue  the  Injunctlonal  order  therein  Is  assumed,  but  not 
decided.  JKid. 


;ti  by  Google 


702  IKDEX  [149 

Same:  Modifying  and  vacating. 

3.  A  motion  to  vacate  a  temporarr  Injunction  challensM  tbe  snlB- 

cleDC7  of  tbe  complaint  and  preeenta  all  queetlons  which  would 
be  preaented  by  a  general  demurrer.    Bhepard  v.  Pabtt,         SS 

4.  It  cannot  be  held,  on  a  mero  motion  to  dlasolve  a  temporary  In- 

junction, that  a  dela;  of  six  months  after  dlacoverj  of  fraud  In 
a  sale  of  land  la  aufflclent,  aa  a  matter  of  law,  to  bar  an  action 
based  on  auch  fraud.  /bid, 

6.  Where  the  purcbaaer  of  land  aeeka.  In  an  action  at  law  based  on 
fraud,  to  recover  damages  equal  In  amount  to  Uie  money  paid 
and  the  unpaid  notes  given  by  him,  If  there  la  no  averment 
that  defendant  Is  Insolvent  or  unable  to  respond  In  damogea, 
plalntffr  Is  not  entitled,  under  sec.  2774,  Stata.  (189S),  to  « 
temporary  injunction  restraining  defendant  from  aelling  or 
transferring  such  notes  or  assigning  the  land  contract,  or  from, 
commencing  actions  thereon  himself,  either  at  law  or  In  eqaltr; 
and  especially  should  such  an  injunction  be  dissolved  where 
tbe  defendant  has  been  permitted  to  set  up  in  the  action  a 
counterclaim  upon  tbe  unpaid  notes.  ntd. 

INSTRUCTIONS  TO  JURY. 
Oenenl  mlet.    See  Appeal,  27.    Atttou obilxs,  4.    GBnonAi.  Law,  IS. 

1.  To  charge  the  Jury  that  plaintiff  can  recover  in  the  action  If  the 

evidence  shows  something  which  confeasedly  tbe  evidence  does 
not  show.  Is  not  an  error  prejudicial  to  the  defendant.    John- 
son u.  iron  River,  139 
Requestt  for  iMfructlotu.    See  InsTBucrio-sa  to  Jdbt,  3,  1-9,    Rani- 

80ADS,   G. 

Amotion  of  offlcera.    See  CoBPoaATiona,  4. 
Aulofflo biles.    Bee  Aqtouobiles,  2,  4,  6. 
Oo-conaji  iratori. 

2.  Erroneous  general  instructloas  aa  to  tbe  admlsalbtUty  of  state- 

ments and  acts  of  co-consptrators  and  the  evidence  of  an  accom- 
plice, referring  evidently  to  confesalons  of  a  codefendant  who 
did  not  testify,  were  rendered  harmlesa  by  an  explicit  Instruc- 
tion that  such  confessions  were  binding  only  on  the  defendant 
maUng  them  unleaa,  beyond  a  reasonable  doubt,  they  wwe  ac- 
quiesced In  and  assented  to  by  the  other.    Novkovic  v.  State, 

66S 
Contributory  negligence. 

3.  In  an  action  to  recover  for  a  peisonal  injury  caualng  death  it 

was  not  error  to  refuse  a  requested  Instruction  aa  to  contribu- 
tory negligence  which,  though  perhaps  not  abtolutely  errone- 
ous, was  unnecessarily  long.  Involved,  and  lacking  in  clarity. 
West  V.  Bayfield  Mill  Co.  145 

4.  Where  an  Instruction  given  in  connection  with  a  question  of  tho 

special  verdict  relating  to  contributory  n^llgence  submits  as 
an  element  thereof  the  Inquiry  whether  plaintiff  bnew  and  ap- 
preciated the  danger,  the  question  of  assumption  of  the  risk 
must  be  held  to  have  been  resolved  by  tbe  Jury  in  accordance 
with  their  answer  to  the  question  concerning  contributory  neg- 
ligence, and  the  refusal  to  submit  a  separate  question  as  to  as- 
sumption ol  risk  was  not  a  prejudicial  error.  Yanike  v.  CM- 
cago  £  N.  W.  R.  Co.  664 
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Oriminat  actum». 

6.  The  trlftl  court  1b  not  required  In  a  criminal  case,  even  upon  re- 
quest, to  take  up  the  dUtereat  Iteme  o(  evidence  relied  on  to 
eatabllHh  the  defendant'e  pillt  and  InBtmct  the  Jury  as  to  each 
that  It  la  InaufllcleDt  In  Itaell  to  prove  guUt  Sovkovic  v. 
State,  666 

Damagea, 

6.  An  InHtructlon  npon  the  qaestlon  of  damages  which  etated  that 

plaintiff  was  "entirely  disabled"  from  doing  her  work  aa  a 
boarding-house  keeper,  did  not  Imply  that  slie  waa  bo  disabled 
continuously  down  to  the  time  of  the  trial;  but  even  If  It  did, 
the  undisputed  evidence  In  this  case  would  warrant  it,  and 
hence  no  prejudice  could  have  resulted.  Co^odet  v.  Menaminee 
i  Marinette  L.  d  T.  Co.  SD8 

Hiffhwayt. 

7.  An  error  In  charging  the  Jury  that  It  was  the  duty  of  the  town 

to  keep  the  highways  In  a  lafe  condition,  instead  of  in  s  reason- 
ably safe  condition,  tor  travel,  did  not  In  this  case  affect  any 
substantial  right  of  the  defendant,  there  being  ample  evidence 
to  ahow  a  detect  of  long  standing.  Johnton  v.  Iron  River,  138 
BowUcide. 

8.  Upon  the  trial  of  a  wife  and  her  alleged  paramour  for  the  mur- 

der of  her  husband,  a  requeoted  Instructloii  to  the  effect  that 
the  Jury  must  find  the  wife  not  guilty  unless  "she  was  an  active 
participant  In  the  design  and  doing  her  part  at  the  time  In  Its 
furtherance,"  was  misleading.  In  that  the  Jury  might  Infer 
therefrom  that  the  wife  could  not  be  convicted  unless  she  as- 
sisted the  other  defendant  in  delivering  the  blows  which  re- 
sulted in  her  husband's  death,  and  was  therefore  properly  re- 
fused, the  court  correctly  charging  that  It  waa  Bufficleut  if  a 
conspiracy  in  fact  exiBted  and  the  wife  conspired,  confederated, 
and  agreed  with  her  codefendant  to  commit  the  murder.  Sov- 
Kovic  V.  Btate,  665 

Matter  and  aervant. 

9.  It  Is  not  always  an  absolute  duty  of  an  employee,  npon  discover- 

ing that  machinery  at  which  he  is  at  work  is  out  of  re]^r,  to 
inform  his  master  of  that  fact;  and  a  requested  Instruction 
laying  down  an  unbending  rule  of  that  nature  was  properly  re- 
fused.   Weat  V.  Bavfield  Mill  Co.  U& 

10.  Whether  or  not  such  a  duty  reata  upon  the  employee  may  depend 

on  numerous  circumstances,  such  oa  the  character  of  the  defect, 
whether  It  be  serlouB  or  trifling,  the  apparent  Imminence  of 
danger  therefrom,  and  the  duties  of  the  employee  In  other  di- 
rections. Ibid. 

11.  An  instruction  to  the  effect  that  an  employer  was  required  to 

guard  a  dangerous  gearing  "In  such  a  manner"  as  Is  usually 
done  by  employers  of  ordinary  caution  In  the  same  line  of  busi- 
ness and  under  the  same  circumstances,  1h  construed  as  relating 
to  the  effectiveness  of  the  guard  and  not  to  the  particular 
method  employed,  especially  as  that  Idea  was  clearly  expressed 
In  another  part  of  the  charge;  and  thus  understood  the  Instruc- 
tion was  not  mlaleadlng.  Ibid. 

Mutual  Iiene/U  toctetiet:  Amotion  of  oHlcert.    See  CosFOBATions,  4. 

Proximate  cauae.    See  Trial,  16. 
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INSURANCE. 
FlBE. 
Mutual  companiei:  Ataeasments:  Forfeiture. 

1.  A  statute  regulating  assesamentH  by  mutual  flre  Inaurance  com- 

piUtlea,  In  force  at  the  date  of  a  policy,  becomes  a  part  tbereof 
even  though  when  the  company  was  organized  the  Btatuta  waa 
different  and  the  then  existing  statute  was  embodied  In  the 
articles  of  organization  and  Is  Indorsed  upon  the  policy;  and 
wherever  the  law  and  the  language  of  the  policy  differ  the  law 
Is  paramount.    Breakstone  v.  Applelon  lint.  F.  Int.  Co.         303 

2.  In  sec  1941—9,  Stats.  (Laws  of  1909,  cb.  469),  the  provlalon  that 

a  mutual  flre  Insurance  company,  upon  completing  an  aaseaa- 
ment,  shall  cause  to  be  published  a  notice  stating  the  time  when 
such  assessment  was  levied  and  the  time  when  tbe  same  be- 
comes due,  and  that  "such  notice,  together  with  proof  of  tha 
publication  thereof,  shall  be  conclusive  evidence  of  notice  of 
such  assessment,"  deals  with  the  subject  of  proof,  not  with  the 
aasessment  itself;  and  the  particular  method  of  proof  therein 
referred  to  was  not  Intended  to  be  exclusive.  Ibid. 

3.  If  an  assessment  has  been  duly  made  and  the  notice  thereof  pre- 

scribed in  said  sec.  1941 — 9  has  been  duly  given  to  a  policy- 
holder by  mail,  a  default  In  payment  will  be  followed  by  sus- 
pension of  his  policy  as  provided  In  said  section,  regardless  of 
the  requirement  for  publication  of  notice.  Ibid. 

4.  The  notice  of  aasessment  given  to  a  policy-holder  by  mall  under 

said  sec.  1941 — 9  Is  InsulDclent  unless.  In  compliance  with  that 
section,  it  states  among  other  things  the  amount  of  the  aasesa- 
ment;  and  nonpayment  by  a  policy-holder  receiving  only  such 
an  InsulDclent  notice  does  not  work  a  saspenslon  or  forfeiture. 

/bid. 

Defrauding  Inrarer.    See  Asaon. 

Lot$:  UiatOke  in  aeacriHno  property:  Eatoppel. 
E.  Although,  as  a  result  of  a  mutual  mistake,  a  Ore  Insurance  policy 
does  not  correctly  describe  the  land  upon  wblch  Insured  build- 
ings were  located,  such  misdescription  does  not  render  the  pol- 
icy a  nullity  or  prevent  a  recovery  In  case  of  loss,  where  the 
buildings  destroyed  were  tboae  intended  by  both  parties  to  be 
Insured,  and  the  actual  place  where  tbey  were  located  and  their 
environment  were  fully  known  to  both.  Coata  v.  Camden  Fire 
Ina.  Aaao.  129 

6.  Where  such  mistake  is  disclosed  upon  the  trial  of  an  action  at 

law  upon  the  policy,  it  may  be  corrected  In  such  action  wlthoat 
resorting  to  an  Independent  action  in  equity  to  reform  the  pol- 
icy. Ibid. 

7.  The  exclusion  of  evidence  on  the  part  of  defendant  In  such  a  caaa 

to  show  an  alleged  misdescription  of  the  premises  Is,  therefore^ 
not  ground  for  reversal  on  appeal.  IWd. 

8.  Where  the  application  for  Insurance  states  that  the  assured  holds 

the  buildings  Insured  under  a  contract  for  a  deed,  the  company 
is  estopped.  In  an  action  on  the  policy,  from  asserting  Its  In- 
validity on  the  ground  that  the  Insured  had  not  a  fee  title  or 
the  sole  and  unconditional  ownership,  as  atlpulated  therein. 

Ibid, 
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9.  BUlnn  ot  an  liuiinuica  compuir  to  attach  to  Its  poller  <i  copy  of 
Uke  wrftten  tippUcatloD,  as  required  by  aec.  lS4&a,  Stats.  (ISBS), 
estops  It  from  deteatlug,  on  the  ground  that  the  title  wae  mla- 
represented  In  such  application,  the  right  ot  the  Insured  to  In- 
demalty  under  the  policy  for  loss  sustained  to  his  Insurable  In- 
terest In  the  property.  IbUt. 

Ldx. 

Avoidance  of  policy;  Fraud  and  misrepFesentoHon. 

10.  An  Insurance  company  Is  not  bound  by  a  policy  procured  by 

means  of  false  Htatemente  by  tbe  Insured  In  bis  application, 
even  though  such  statements  were  made  at  the  solicitation  ot 
the  company's  agent  and  pursuant  to  a  conspiracy  to  defraud 
entered  Into  by  the  agent,  the  Insured,  and  the  beneSclary. 
Wiltielm  V.  Columbian  Knis/htt,  ES6 

11.  Tbe  legislature  may  change  rules  of  evidence  even  though  such 

change  affects  pending  actions.  Ibid. 

112.  Whether  the  law  relating  to  tmtlmony  of  physicians  could  be 
changed  so  as  to  deprive  a  life  insurance  company  o(  a  valid 
defense  secured  by  a  statement  In  an  application  for  a  policy 
that  tbe  applicant  waived  "any  and  all  provisions  ot  law  now 
existing  or  that  may  hereafter  exist,  preventing  on;  physician 
trom  disclosing  any  Information  acquired  in  attending  me  in  a 
professional  capacity,  or  otherwise,  or  rendering  him  Incompe- 
tent as  a  witness  in  any  way  whatever," — not  determined.] 

ibid. 

(IS.  Whether  sec.  4076,  Btats.,  as  amended  by  ch.  322,  Laws  ot  1011, 
would  prevent  an  attending  physician  from  testifying  In  such 
case,  not  determined.]  Ibid. 

14.  Aside  from  the  testimony  ot  physicians  in  a  case  where  the  In- 
sured bad  stated  and  warranted  In  hie  application  that  he  had 
not  consulted  a  physician  within  five  years  and  had  never  been: 
under  the  care  of  a  physician,  the  testimony  of  the  beneficiary, 
the  widow  of  the  Insured,  showing  that  he  consulted  a  physician . 
and  submitted  to  a  surgical  operation  a  few  months  before  mak- 
ing the  application,  was  sufficient  to  show  a  misrepresentation 
as  to  a  material  fact.  Invalidating  the  policy.  IIHd. 

Benefit  locietiea:  Reduction  of  benefits:  Increaae  of  mtea:  Conflict 
between  policy  and  by-lmos. 

16.  Where  a  member  of  a  mutual  benefit  society  consented  to  a  ten 

per  cent,  reduction  In  the  amount  of  his  benefit  certificate,  to  be 
paid  Into  a  guarantee  fund  in  accordance  with  a  by-law  adopted 
by  the  society,  his  beneficiaries  cannot  after  bis  death  complain 
ot  such  reduction  as  unreasonable  and  void.  Jaeger  v.  Orand 
Lodge,  Bermann't  Bont,  364 

18.  Where  there  is  a  conflict  between  a  policy  of  Insurance  or  benefit 
certificate  and  the  laws  of  tbe  order  Issuing  the  same  the  former 
controls.  Ibid, 

17.  An  agreement  by  the  Insured,  contained  In  his  benefit  certificate. 

that  he  will  comply  with  the  laws  of  the  society  then  existing  or 
which  may  thereafter  be  enacted,  does  not  authorize  the  society 
to  pass  a  retroactive  by-law  increasing  for  the  entire  period  of 
his  membership  the  amount  of  the  monthly  dues,  which  he  has 
already  paid  according  to  the  contract,  and  giving  blm  tbe  op- 
tion to  pay  the  aggregate  amount  ot  such  increase  la  cash  or 
Vou  149—45 
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suffer  ft  redaction  of  the  benefit  bj  tbat  amount.  Such  ■  b7- 
law  Tlolatee  the  contract  ot  Insurance  and  la  unreasonable  and 
?old.  Ibid. 

[18.  Whether  a  by-law  discriminating  between  old  and  new  memberB. 
as  to  rates  to  be  paid  In  the  future  Is  valid,  not  determined.] 

Ibid. 

Bame:  Aueatmenti:  Wrongful  diversion  of  funda. 

19.  The  "constitution  and  by-laws"  of  a  mutual  benefit  soeletr  pro- 

vided that  all  moners  received  from  assessments,  except  three 
per  cent,  thereof,  should  be  placed  to  the  credit  of  a  fund  es- 
tablished for  the  payment  of  benefit  certificates  and  known  as 
the  assesBmant  fund,  and  Chat  the  laws  in  regard  to  such  fund 
should  not  be  amended  except  In  the  manner  therein  provided. 
Provision  was  also  made  for  the  collection  of  additional  rev- 
enues, to  be  placed  In  a  general  fund,  to  defray  necessary  ex- 
penses for  management,  benefits,  or  agitation.  Held,  that  the 
provision  In  reqtect  to  the  assessment  fund  was  contractual  and 
could  be  modified  only  by  amendment  In  the  manner  prescribed, 
or  by  mututU  consent.    Wolf  v.  0.  U.  O.  O^rmaaia,  578 

20.  The  society  engaged  on  organizer,  under  a  contract  by  which  he 

was  to  receive  as  part  of  his  commission  seventy-five  per  cent, 
of  the  first  twelve  assessments  of  each  new  member  he  obtained, 
snd  at  several  successive  meetings  of  the  general  council  a 
resolution  woe  adopted  providing  that  said  seventy-five  per 
cent  of  the  first  twelve  asBessments  should  be  carried  into  aud 
credited  to  an  agitation  fund;  but  no  amendment  ot  the  consti- 
tution and  by-laws  was  otherwise  attempted.  This  diversion  of 
moneys  from  the  assessment  fund  was  acquiesced  In  for  sev- 
eral years,  but  suit  for  an  Injunction  was  finally  brought  by 
members  of  the  society,  field,  that  relief  against  future  di- 
version ot  the  fund  was  properly  granted.  Ibid. 

Ihtebest.    Bee  Deeob,  T.    Kxecdtobb  akd  AnuivisTBAnns,  4. 

IirrEBLocuTORz  Jvoaiatwi.    See  Divorce,  3. 

InTEBSTATI  COMUERCE.      SoS   STATUTES,  2.      TOWMB,  2,  3. 

Jau.  LiIuits.    See  SHEsms,  17, 18. 

Joinder  or  Causes  or  Actioi*.    See  AcnoK,  2. 

JUDOBB. 
Balariet. 

1.  The  |400  allowed  to  each  circuit  Judge  by  ch.  263,  Laws  ot  1889, 
tor  "his  necessary  expenses  while  In  the  discharge  of  his  du- 
ties" was  not  a  part  of  the  "compensation"  of  such  Judge  within 
the  meaning  ot  sec.  26,  art.  IV,  Const.;  and  the  "excess  over 
the  compensatlou  ot  other  circuit  Judges,"  which  by  ch.  377, 
Laws  of  1897,  was  to  be  paid  to  the  Judges  ot  the  Second  Judi- 
cial circuit  by  the  county  of  Milwaukee,  was  the  ditterence 
(|l,iOO)  between  the  salary  of  other  circuit  Judges  and  the 
salary  fixed  for  the  Judges  In  said  Second  circuit.  Milwaulcee 
County  V.  Haitey,  82 

S.  Ch.  13S  and  ch.  414,  Laws  of  1901,  fixing  the  salaries  of  circuit 
Judges  at  |4,000,  with  an  additional  allowance  tor  expenses, 
and  repealing  all  acts  and  parts  ot  acts  In  confiict  therewith, 
did  not  affect  the  salaries  of  the  Judges  In  the  Second  circuit 
as  Axed  br  ch.  377,  Laws  ot  1897,  but  only  the  salaries  of  such 
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]udg«B  aa  were  beton  fixed  b7  ch.  12,  State.  (1898),  which  the 
aaid  acts  purported  to  amend;  and  the  axceea  to  be  paid  to 
Judgea  of  the  Second  clrcnlt  by  Milwaukee  county  was  thereby 
reduced  to  |1,000.  Hid. 

3.  A  law  relating  to  the  lalarlea  of  one  clam  of  circuit  Judges  does 

not  In  any  way  conflict  with  a  law  fixing  the  salaries  of  an- 
other and  different  claea.  ibid. 

4.  Ch.  620,  LawH  of  1906,  which  prorldes  that  -^e  Judges  of  the 

circuit  courts  Bhall  receive  ae  salary,  in  addition  to  the  amount 
now  received,  the  sum  of  |600  per  annum,"  was  an  independ- 
ent enactment  and  applied  to  all  circuit  Judges  including  those 
in  the  Second  circuit  Itiid. 

6.  A  statute  relating  to  the  creation,  tenure,  and  salary  of  a  state 

officar,  euch  aa  a  circuit  Judge,  or  creating,  or  regulating  the 
administration  of  public  Juatlce  by,  a  court  of  general  common- 
law  and  equity  Jurisdiction  within  a  Judicial  circuit.  Is  neither 
special,  private,  nor  local  in  the  constitutional  sense.         Hid. 

5.  The  mere  tact  that  In  a  Judicial  circuit  conalating  of  a  single 

county  a  statute  creates  a  charge  upon  such  county  for  part 
of  the  aalary  of  the  circuit  Judge  or  Judges,  does  not  make  the 
law  a  part  of  the  eystem  of  county  government  so  aa  to  render 
the  constitatlonal  rule  of  uniformity  applicable;  and  the  fact 
that  thb  county  is  mentioned  by  name  in  the  act  la  unimportant. 

Ibid. 

7.  Such  an  act  doee  not  contravene  the  conatltutlonal  requirement 

tliat  the  rule  of  Uzatlon  ahall  be  uniform.  Ibid. 

8.  Countlea  having  a  population  ol  100,000  or  more,  each  consti- 

tuting a  single  Judicial  circuit,  have  the  characterUtlca  of  a 

class  in  numbers,  in  wealth.  In  amount  of  litigation  therein.  In 

the  extra  expense  which  they  cause  to  the  state,  and  In  the 

advantages  they  receive  from  having  the  circuit  court  of  aev- 

eral  Judges  constantly  within  their  boundaries,  which  furnish 

a  aulBclent  reason  for  imposing  upon  auch  clasa  a  share  ol  the 

expenee  of  administerlDg  Juatlce,  from  which  other  counties 

are  exempt  Hiid. 

JiTnavxHT. 

Interlocutory  Judgment    See  Divobci. 

On  trial  of  Issuee:  Dlamissal  on  merlta.    See  Watus  akd  Watsb- 

(xmBszB,  i. 
Same:  Conformity  to  findings.    See  Uobtoaqbs,  4. 
Conclusiveaess  of  adjudication.    See  Divobck,  2. 
Jxmicui.  NOTica.    See  Statutes,  1. 
JxmiciAi.  P0WEB8.    See  Cosbtitutional  Law,  2. 
JtmaiocTioN.   See  AfPEAL,  1, 2.   EMiTrri,  1.   Ix jchctiok,  S.   SrAtn,!. 

JURY. 

Control  by  court:  Vrging  agreement:  Comfortt  to  be  provided. 
1.  The  trial  Judge  may  properly  admonish  a  Jury  of  the  importance, 
from  a  public  aa  well  aa  a  private  atandpolnt,  of  uatng  ttaefr 
very  beat  endeavors  to  agree  upon  a  verdict  making  it  clear 
that  no  effort  la  being  made  to  coerce  any  one  to  aurrender  hla 
deliberate,  honest  Judgment    Barlow  v.  Fotter,  613 
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2.  Altlioagb,  after  having  delibernMd  aome  tventy-nlne  honn,  tha 
]uiT  reported  that  la  their  opfnlon  an  agraament  waa  Impoaai- 
ble,  and  although  no  conTenienoaa  were  provided  for  their  reat 
at  night,  there  was  no  error  In  this  c«m  In  kewins  them  out 
more  than  tarty  hoora.  Ibid. 

JUSTICES'  COURTB. 

1.  An  appeal  from  Justice's  court  is  not  taken  nntll  both  a  notice 

of  appeal  and  an  aMdavlt  of  good  faith  are  presented  to  the 
loKlce  as  required  by  aac  3TM,  Stats.  (1898).    Mveller  v.  Rice. 

Mi 

2.  Where  the  defendant  In  an  octloa  of  unlawfnl  detainer  gave  no- 

tice of  appeal  from  a  judgment  of  reatitution  and  an  undertak- 
ing to  stay  execution  under  see.  338S,  Stats.  (1898),  conditioned 
to  pay  the  costg  of  tJ\e  appeal  and  the  rent  and  other  damages 
accruing  dvring  the  appeal,  but  did  not  perfect  the  appeal  by 
filing  any  affldavtt  of  good  faith,  eucb  conditions  of  the  under- 
taking never  became  operative  and  hence  could  not  be  breached. 

nut. 

S.  Although  Buoh  undertaking  recited  that  an  appeal  had  been 
taken,  and  upon  the  filing  thereof  a  writ  of  aaalstance,  which 
bad  been  Issued,  waa  returned  unezecatad  and  defendant  re- 
mained In  pOBsesaion  of  the  premises  for  two  weeks  or  more  be- 
fore she  waa  put  out  on  a  second  writ,  those  who  executed  tba 
undertaking  were  not  estopped  from  claiming  that  no  appeal 
had  In  fact  been  taken.  JMd. 

I^CHis.    Bee  Bqorrr,  2. 

liuaa.    See  W^Tua  akd  WaTaBcouaaas,  S. 

LANDLORD  AND  TBNANT. 

Leatea:  Deacription  of  proparty:  AmMuwtty. 
PlalntUTa  father,  by  a'  lease  drawn  U>r  him  by  the  plalntUF,  leased 
to  defendant  a  "dwelling  house,  known  as  No.  185  Farwell  ave- 
nne,  .  .  .  and  the  premises  thereof  and  appurtenances  pertain- 
ing thereto,  being  located  on  the  north  thirty  feet  of  the  afore- 
said premliea."  Some  yaars  before,  the  father,  then  owning 
sixty  feet  frontage  on  aaid  avenue,  on  the  north  thirty  feet  of 
which  stood  the  dwelling  bouse  in  question,  had  conveyed  the 
sonth  thirty  feet  to  the  plaintiff,  but  the  deed  was  not  recorded 
nntll  after  the  giving  of  the  leaae  in  question.  Upon  evidence 
showing  the  above  and  other  facts  it  la  Aeld  that  the  leaae  waa 
Intended  by  the  parties  thereto  to  cover  only  the  north  thirty 
feet,  and  that  plaintiff  was  not  estopped  to  assert  title  to  hla 
own  land  aa  against  defendant,  and,  being  in  conBtructivs  pos- 
session thereof,  to  maintain  an  action  for  treapass.  Carroll  v. 
Uanierre.  109 

Liw  OF  TBI  Cask.    See  Appeai.,  29. 

LaAsss.    See  LiARDiAao  ahd  TtNaHT. 

LaoAcm.    See  Execdtobs  and  AmuniBraAiOBS,  1-4.    Wnxa. 

LxaiBLATm  Powaas.  See  CoirsTrmnonAi.  L*w.  lasDaAiic^  11. 
JUDOBS.    PUBLio  Uthjtum,  4.    TAXATion,  9, 

Libel  and  Si-Amna.    See  Bvidbhcb,  i-T. 

loans.    See  Dnoa,  T,  8.    Fledobs,  3. 
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LIMITATION  OP  ACTIONS. 
See  KxEcmoM  akd  ADifiNisTBATOas,  2,  6. 
In  thlB  Btate  It  !■  bald  that  a,  atatuta  of  llmltatlana,  when  It  hu 
fully  run,  takes  away  the  right  as  well  as  the  remedy. 
[Whether  or  not  there  io  any  presumption  that  the  law  ot  a 
foreign  country  not  subject  to  the  constitutional  limitations 
which  form  the  basts  of  such  holding,  or  of  a  eoantry  operating 
under  the  civil  law,  la  the  same  as  our  own,  not  determined.] 
Bite  t>.  Keene,  207 

LooAL  Statuti.    Bee  Jmos,  E. 

LOGS  AND  LOOaiNQ. 
Bee  Uahtsb  and  Sebtaitt,  8. 
A  logging  contract  provided  that  during  a  certain  season  plaintiff 
should  cut,  haul,  and  load  on  care  all  the  timber  on  certain 
lands;  that  defendant  should  furnish  a  continual  aerrlce  of  fif- 
teen cars  each  day  as  might  be  required  by  plalntUI,  and  In 
case  of  failure  to  deliver  said  cars  plaintiff  should  deck  all  logs 
not  loaded  on  can  at  track;  that  vhen  said  logs  were  so  decked 
plaintiff  should  be  deemed  to  have  fulfilled  his  contract  the 
same  as  though  they  were  loaded  on  cars;  and  that  If  It  shoald 
be  necessary,  on  account  of  defendant's  fallnre  to  provide  cars 
as  aforesaid  and  the  accumulation  of  a  surplus  of  logs  which 
must  be  decked,  defendant  should  have  the  option  either  Itaelf 
to  load  the  logs  so  decked  or  to  allow  plaintiff  to  load  them  at 
the  price  of  ninetr  cents  per  thousand  feet.  Eetd,  (1)  that  de- 
fendant was  under  no  obligation  to  furnish  more  than  fifteen 
cars  per  day,  even  though  that  number  was  Insufllclent  to  take 
care  of  the  logs  as  fast  as  plaintiff  found  It  neoessary  to  haul 
them  in  order  to  complete  the  contract  during  the  season;  and 
(S)  that  the  obligation  to  pay  plaintiff  ninety  cents  per  thou- 
sand feet  tor  loading  decked  logs  was  confined  to  logs  decked 
tv  reason  of  defendant's  failure  to  lurnlah  the  apecIOed  service 
of  fifteen  cars  per  day,  and  therefore,  that  number  of  oars  hav- 
ing been  in  fact  furnlahed,  plaintUt  was  not  entitled  to  recover 
anything  under  the  last  mentioned  provision  ot  the  contract  for 
the  extra  work  in  loading  logs  which  it  had  become  necestary 
to  deck  by  reason  of  the  Insufflciency  of  such  stipulated  service. 
Hammond  v.  John  H.  Kaiier  Lumber  Co.  189 

Haohuhbt.    See  Ikbtbtictiohs  to  Just,  {^11.    Mabtkb  ahd  Sebvaut, 
6-10,  13,  15. 

Uandamds.    See  Appeal,  T. 

Haiidatobt  Btatcteb.    See  Nsw  Tbiai.,  6. 

MASTER  AND  SERVANT. 
WMn  the  relation  exitti.  Bee  Masirr  ano  Sbbvaiit,  16. 
I.  If  a  servant  voluntarily  and  unnecessarily  leaves  his  employment 
and  assumes  a  position  of  peril  merely  for  his  own  pleasure  or 
conventence  he  ceaaea  to  be  an  employee  for  the  time  being  and 
becomes  either  a  trespasser  or  at  best  a  mere  licensee.  Ottar- 
ran  v.  Northwettem  Fuel  Co.  240 
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2.  But  a  vorkm&n  emplo7«d  In  hard  phyalcal  labor  who,  vhlle  stop- 

ping for  a  moment's  respite  ot  tbe  ordinary  and  usual  nature, 

steps  a  few  feet  from  his  line  of  travel,  la  aot  thereby  divested 

ol  his  Character  as  an  employee.  lua, 

Maater'i  Hability  for  injxtriea  to  tervant:  GFenerat  rules.    See  Com- 

PBOIIISB  AND  Sbttleuert,  2.     RUUtOASfl,  2-T.      STATUm,  2. 

Batne:  Pleading. 

3.  In  on  action  for  personal  Injuries  to  a  Hrrant,  the  complaint. 

liberally  construed.  Is  held  sufficiently  to  show  that  skids  upon 
which  plaintiff  was  piling  logs  for  defendant  were  Insnfflclent 
and  defective;  that  defendant  failed  In  Its  duty  to  tumlili  rea- 
sonably sate  skids  suitable  for  the  purpose  for  which  they  were 
to  be  used;  and  that  plaintiff  was  not  necessarily  chargeable 
with  knowledge  of  their  defective  and  dangeroua  condition. 
Flatteter  v.  Favlaoit-Bmng»o«  Lumber  Co.  186 

fiame;  Duty  of  matter. 

4.  Where  a  railway  company  places  a  freight  car,  with  brake*  set, 

on  a  Bldetrack  to  serve  the  business  ol  a  proprietor  whose  em- 
ployees are  expected,  according  to  custom,  to  move  the  car  to 
the  particular  point  for  loading,  such  proprietor  has  a  right  to 
presume  that  It  Is  In  suitable  condition  for  use,  unless  the  con- 
trary  appears  without  particular  or  technical  Inspection,  In  the 
absence  of  obvious  defects  or  knowledge  of  some  fact  or  cir- 
cumstance, actually  or  constructively  brought  home  to  such 
proprietor,  which  would  ordinarily  put  an  ordinarily  careful 
person  on  Buch  Inquiry  as  to  lead  to  knowledge  ot  a  contrary 
condition  existing.  Bo  held  In  an  action  against  the  proprietor 
by  an  employee  alleged  to  have  been  Injured  by  reason  of  de- 
fects In  the  brake  of  such  car.    Oager  v.  Btolle-Bamdt  L.  Co. 

lU 
6.  The  proprietor  In  such  case  Is  bound  to  observe  defects  which 
would  naturally  and  ordinarily  attract  the  attention  ot  a  per- 
son so  circumstanced,  having  no  duty  to  look  particularly  or 
search  for  such  difficulties.  Ibid. 

Bame:  Machinern.    See  iNsisiuoTioirs  to  Just,  ^11.    Hastib  aud 
Bebvant,  13,  16. 

6.  in  an  action  by  an  employee  In  an  establishment  tor  manufacture 

Ing  structural  steel  work,  for  Injuries  received  while  helping 
to  move  a  heavy  viaduct  arch  by  reason  ot  the  eltpplng  of  the 
chain  by  which  the  arch  was  being  lifted,  a  flndlng  by  the  Jury 
that  the  employer  negligently  allowed  an  nnsafe  and  Improper 
method  of  shortening  the  Urtlng  chain  to  be  used  In  its  shop 
Is  Aeld  to  be  sustained  by  the  evidence.  Flynn  v.  Modern  Steel 
Structural  Co.  4S7 

7.  If  In  such  a  case  the  employer  had  knowingly  permitted  the  cus- 

tomary use  In  the  shop  ot  a  method  of  shortening  the  chain 
which  It  knew  or  ought  to  have  known  to  be  unsafe,  It  was 
guilty  ot  negligence,  even  though  It  had  promulgated  formal 
orders  to  adopt  some  other  method.  Ihid. 

8.  The  question  whether  plaintiff  was  struck  and  Injured  by  the 

governor  belt  ot  an  engine,  held  one  for  the  Jury.  Tanlfce  v. 
Chicago  A  Jf.  W.  R.  Co.  664 

9.  To  render  a  person  liable  for  the  consequences  ot  a  negligent  act 

it  ts  not  necessary  that  such  consequences  ahontd  have  been 
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■peciflcally  contemplated  b;  him;  It  U  sufflclent  that  the^  are 
within  the  field  of  reasonable  anticipation.  Ibid. 

10.  The  QneBtlon  whether  or  not  an  Injur;  was  raaBonably  to  be  an- 

ticipated from  the  detective  condition  of  the  belt  was  for  the 
Jury;  as  were  also  the  queatlons  of  plalntUC's  aasumptlon  ol  the 
risk  and  contributory  negligence.  Ibt4. 

Same:  Placet  to  work.    Bee  Mastbb  akd  Szbtast,  14. 

11.  The  work  oI  unloading  freight  from  a  vsasel  being  accompanied 

by  rleke  and  hazards  springing  from  the  constantly  changing 
and  ablftlng  conditions  which  arise  as  the  work  proceeds,  and 
It  being  Impossible  for  the  employer  to  keep  the  changing 
working  place  of  the  employees  engaged  In  such  work  free 
from  the  hazards  and  dangers  incident  thereto  and  created  by 
themselves,  such  employees  are  presumed  to  know  and  assume 
them  as  risks  of  the  employment.    Brown  v.  Connert,  403 

12.  So  held,  where  an  employee  was  injured  by  the  fall  o(  a  pile 

of  sheet  steel  which  he  with  others  was  engaged  In  unloading 
from  the  deck  of  a  vessel,  the  situation  and  arrangement  of 
the  pile.  Its  relation  to  the  working  place,  and  the  danger  ot 
its  falling  over  being  obvious  and  as  readily  comprehended  bj 
the  employee  as  by  the  foreman  in  charge  of  the  work.      Ibid. 

Aome;  Rulet  and  regulationt.    See  Habtbb  akd  Sebvant,  T. 

jSame;  Wamino  aerwmt, 

13.  Plaintiff,  a  member  of  a  gang  of  carpenters  who  were  repairing 

defendant's  coal  dock,  was  required,  in  the  performance  of  his 
duties,  to  cross  a  platform  underneath  a  rig  upon  which  a  sus- 
pended clam-shell  bucket  was  operated.  His  line  of  travel 
crossed  the  path  of  the  bucket  at  right  angles.  In  one  ot  his 
trips  across  this  plattorm  he  stopped  a  minute  or  two  to  rest 
and  had  stepped  to  the  edge  of  the  platform,  about  eight  feet 
from  his  line  of  travel,  and  was  looking  down  upon  a  vessel  at 
the  dock,  when  the  bucket,  which  Iiad  been  started  without 
warning,  swept  him  off  the  platform.  Injuring  him  severely, 
field,  that  the  Jury  were  Justified  In  finding  that  defendant's 
failure  to  give  warning  before  starting  the  bucket  constituted 
a  want  of  ordinary  care,  and  that  plaintiff  was  not  guilty  ot 
contributory  negligence  In  stopping  upon  the  platform  as  he 
did.    Charron  v.  Nortkteettem  Fuel  Co.  240 

Sane:  Feaou>-»ervamt. 

14.  Members  of  a  cBri»enter'B  repair  gang  engaged  In  making  repairs 

and  clianges  on  the  premises  of  the  master,  in  the  discharge 
of  the  tatter's  duty  to  provide  a  safe  place  to  work,  are  not  fel- 
low-servants with  ordinary  employees  who  are  simply  employed 
to  carry  on  the  employer's  business.  CAarron  v.  Northweatem 
Fvel  Co.  240 

Same:  BUlct  attvmea  by  tervant.  See  Ihstbcctiohb  to  Jcbt,  4. 
Mastes  and  Sebvant,  10,  11.     Railboads,  3. 

Same:  Contribvtorv  nepligence.  See  Mabish  ajid  Servant,  10,  13,  15. 
Railroads,  3. 

16.  Failure  ot  an  employee  In  a  eawmill  either  to  notify  his  superior 
that  a  board  guarding  a  gearing  was  off  or  to  repair  It  himself 
with  the  tools  at  hand,  during  an  Interval  of  ten  minutes  when 
the  mill  was  not  running,  cannot  be  said  as  a  matter  of  law  to 
have  been  contributory  negligence.  It  appearing  that  he  had  nu- 
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merotu  dutin  to  perform  dnrtng  such  lotarraL  Wett  v,  Baif- 
field  Uitt  Co.  ta 

tiiabitity  for  injuHei  to  third  periom:  Act*  and  onUttotu  of  ten- 
ant. 

U.  A  chftuffflur  anplo7e<l  at  a.  pnblic  g&rase  and  Mnt  ont  la  charge 
of  «  blred  car  to  operate  and  manage  It  1b,  while  BO  engaged, 
the  aerrant  of  the  keeper  of  the  garage  and  not  of  the  hirer 
of  the  car.    Oerretson  v.  Savtbier  Oitraoe  Co.  6tft 

17.  If  each  chanffenr,  while  acting  within  the  ecope  of  his  dnty,  la 

gutlty  of  a  wont  of  ordinary  care  In  driving  the  car  which  re- 
aulta  In  Injury  to  the  occupants,  the  maater  is  llahle.  Ihii, 

18.  In  Buch  caae  the  canae  of  action  Is  based  upon  the  tort  or  negli- 

gence and  not  upon  the  contract  of  fairing,  and  It  is  therefore 
immatorlal  whether  or  not  the  contract  was  void  becauae  made 
and  performed  on  Sunday.  7Md. 

Bxpreulo  nnina  ezclnalo  alterlus,  489. 

He  who  eomea  Into  equity  must  come  with  clean  hands,  S66,  266. 
Nemo  ex  buo  delicto  mellorem  suaxa  condltlonem  tacere  potest,  256. 
NoBcltUT  a  Boclla,  614. 
Ukabuu  of  Damages.    See  Abatbk brt  aru  Revitai,  4,  6.    Damaobs, 
2-7.    BxKtnoas  ahd  AninNisTKAToaa.  8.    Municipai.  Cobtoka- 

TIONS.  18. 

lIxwiAL  AKomsH.    Bee  Teleobapbb  Attn  TiLEPHONn,  1,  4. 
HiLWAVKKS  Cttt  Chabtcx.    See  Muiticipal  CoaPoaATions,  4-4,  11. 
MiKOBB.    See  PAaanT  ard  Child.    Prihcipai.  A.>n)  Aonrr. 
MiSBiasiFPi  RiTxa.    Bee  Btatxs,  S. 

HiBTAKE.  See  Appeal,  &-10.  IirsuaAitcx,  G,  6.  Lakduibd  Ann  Tt«- 
aut. 

HORTQAaiUB. 

Reguititei  and  valiauv-    Bee  Dntna,  6-B.    PAarNaasmp,  4,  G. 

Exteiultm  of  time  of  iMivmenf.-  Onl  aorement:  RiffKU  of  M«iir«ee. 
1.  An  agreement  by  which,  for  a  valuable  conaideratlon  paid  by  th» 
mortgagor,  the  time  for  payment  of  a  note  and  mortgage  Is  ex- 
tended, iB  valid  though  not  In  writing.  FhiMv  v.  Holland,  U4: 
S.  Buch  agreement  Is  binding  upon  one  to  whom  the  note  and  mori> 
gage  were  aBOlgned  after  the  due  date  of  the  note  but  before  the 
extended  time  had  expired,  although  auch  assignee  was  assured 
by  the  asBlgnor  that  the  note  was  then  past  dne.  Ibid. 

Foreoloture:  ±greem,etit  to  notifv'-  Finiingt:  Judgment.    Bee  FLUt»- 

INS,  2. 

8.  An  agreement  not  to  bring  a  foreclosure  action  without  giving, 
prior  notice  to  the  mortgagor  is  void  where  no  time  of  forbear- 
ance Is  agreed  upon  and  there  la  no  consideration.  Rodford  v. 
Smith,  163. 

4.  In  a  forecloBure  action  the  court  found  that  the  mortgaged  prem- 
ises were  homestead  and  could  not  be  sold  In  parcele  without 
injury  to  the  IntoreatB  of  the  partlea.  The  Judgment  provided 
tb&t  tbe  premises  "or  so  much  of  them  as  may  be  ■nfflclent  to 
raise  the  amount  due  .  .  .  and  which  may  be  sold  separately 
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vltbcmt  materl&l  Injury  to  the  pwtlM  inUrMted,  be  Mid,"  etc. 
Held,  that  there  was  no  prejudicial  Tarlance  from  the  finding. 

Viid. 

6.  In  a  foreclosure  action,  ludiulan  In  the  Jndsment  of  the  amonnt 

paid  by  plalntUt  for  dallnquent  tazee  cannot  be  held  error  In 

the  abMnce  of  any  bill  of  excqitlont.  /Md. 

6.  No  imwer  of  sale  la  Imported  Into  the  statntory  form  of  mortgage 

by  aec.  9209,  SUta.  (1898),  and  that  sutnte  anthorliaa  the  fore- 
doiure  of  incb  mortgagee  only  In  the  manner  that  other  mort- 
gagee which  do  not  contain  a  power  of  aale  are  foraeloeed. 
DawKM  V.  Bavch,  144 

7.  A  statutory  form  of  mortgage  cannot  be  forecloaed  by  adTMtlie- 

ment,  such  forecloanre  being  reatrlcted  by  eec.  SSU,  Stata. 
(1898),  to  mortgagee  containing  a  power  of  sale.  IMd. 

UUNICIPAL  COHPOHATIONB. 

Incortoration:  Charter.    Bee  ConenTDnoiiAi.  Law,  4-11. 
Orditumcea.    See  Hqnigipai.  C<spobations,  10-13,  28.    TKuraaAFHB 

AND  TiLSPHONU,  C-T, 

1,  In  a  municipal  ordinance  prohibiting  any  peraon  from  leaalns  or 
letting,  "as  landlord,"  any  houee,  room,  or  other  premlaea  In 
the  city  to  be  used  for  the  purpose  of  proatltutlon,  the  word 
"landlord"  Includes  a  peraon  who  lets  a  room  for  eald  purpoee 
In  a  building  occupied  by  htm,  although  he  himself  occupies 
BUch  butldlBg  only  as  a  tenant  under  an  oral  lease  from  month 
to  month.    Minpoukee  v.  Beatly,  349 

3.  Where  a  municipal  ordinance  provldee  that  any  person  violating 

it  shall  upon  conviction  "be  fined,"  but  does  not  make  the  pro- 
hibited acta  punishable  "by  fine  and  Imprisonment."  or  "by  fine 
or  Imprisonment,"  nor  specially  declare  them  to  be  misdemean- 
ors, a  ctvtl  action  may  be  maintained  by  the  city  under  eec 
3Z94,  Stats.    (1S98),  to  recover  the  money  penalty  provided. 

Z.  Within  the  meaning  of  ch.  218,  Laws  of  1899,  aa  amended  by 
ch.  It,  Laws  or  1907, — providing  that  every  person  "convicted" 
before  the  district  court  of  Milwaukee  county  "may  appeal  from 
the  sentence  or  Judgment  against  him  to  the  municipal  court," — 
the  word  "convicted"  applies  to  a  person  against  whom  a  Judg- 
ment has  been  recovered  In  a  civil  action  tor  the  money  penalty 
for  violation  of  a  city  ordinance.  Jbid. 

Comractt.    See  Pitblic  UTorriM. 

Fublic  improvement:  Street*:  Change  of  ffrade:  Damaget.  See  Ap> 
PSAL,  2. 

4.  Sec.  S  of  ch.  VII  of  the  Milwaukee  city  charter  does  not  limit  the 

right  of  the  lotowner,  in  the  case  of  a  change  of  a  street  grade, 
to  damages  only  for  the  puriiose  of  reducing  benefits  or  as  an 
offset  against  benefits.    ScAmidt  v.  Milwoitleee,  367 

E.  Lots  fronting  on  the  Improvement,  with  respect  to  which  an  as- 
sessment of  benefits  and  damages  Is  provided  tor  in  sees.  7,  8. 
ch.  VII,  Milwaukee  city  charter,  are  not  limited  to  lots  desig- 
nated on  the  plat  which  actually  abut  upon  the  street  In  ques- 
tion; but  such  a  "lot"  may  consist  of  parcels  forming  a  distinct 
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homeat«ad  or  other  Inclosnre,  «  measuage  or  unit  of  propeHy 
wblcb  Ironta  on  th«  Improvement,  but  which  [a  laid  out,  occn> 
pled,  or  IncloMd  wltbout  reference  to  platted  lines.  IMd. 

8.  But  where  two  parcels  are  separated  by  a  pnbllc  street  or  aller. 

no  matter  bow  they  are  occupied  or  used,  they  cannot  under  the 
provisions  of  the  Milwaukee  city  charter  be  considered  as  « 
unit  tor  the  purpoae  of  aBsesement.  tbid. 

7.  Under  such  city  charter  the  board  of  public  works  determtoeB  in 
the  first  Instance  what  constitutes  a  lot  fronting  on  the  ImprOTe- 
ment  In  the  particular  case;  but  on  appeal  the  circuit  court  con- 
siders and  determines  the  matter  de  novo.  Ibid. 

i.  Where  the  board  ot  public  works  nasonsod  damages  to  nine  lots  In 
a  body  owned  by  plaintiff,  and  on  appeal  the  Jury  found  no 
.  damages  to  the  property  as  a  whole  but  awarded  damages  as  to 
the  one  lot  which  abutted  on  the  street  affected  by  the  Improve- 
ment, that  canstttuted  a  determination  by  the  Jury  of  what 
part  of  the  plaintiff's  property  constituted  a  "lot"  fronting  on 
the  Improvement  and  affected  or  Injured  thereby.  Ibid. 

9,  Where  plaintiff's  property  fronted  upon  two  croM  streets  the 

grades  of  which  were  changed,  but  was  divided  into  separate 
parcels  by  a  public  alley,  and  be  took  a  separate  appeal  from 
the  award  ot  damages  as  to  each  street,  which  appeals  were 
consolidated  for  the  purpose  of  trial.  It  was  proper  upon  such 
trial  to  keep  separate  and  submit  separately  to  the  Jury  the 
queetlons  as  to  the  damages  resulting  from  the  c&angje  of  the 
grade  of  each  of  said  streets.  tbid, 

10.  Where  the  streets  involved  were  crossed  by  railroad  tracks  and 

the  changes  In  grade  were  made  in  connection  with  the  depree- 
slon  of  such  tracks  pursuant  to  an  ordlnoDce  passed  by  the 
common  council  under  its  police  power,  ood  consisted  in  a 
eligtat  elevation  of  each  of  the  bridges  or  viaducts  over  each 
railroad  tracks,  the  drying  up  of  a  spring  and  the  loss  of  a  side- 
track, whicb  were  attributable  to  the  depresaion  of  the  railroad 
tracks,  were  properly  excluded  from  the  award  of  damages 
against  the  city  arising  from  such  changes  ot  grade.  Ibid. 

11.  Ch.  376,  Laws  of  1901,  authorising  cities  of  the  first  class  to  con- 

struct viaducts  over  railroad  tracks  and  to  negotiate  with  the 
railroad  companies  lor  the  payment  of  a  proportion  ot  the  ex- 
penee  of  such  construction.  Is  a  grant  of  additional  power,  not 
a  limitation  upon  the  police  power  given  by  the  Milwaukee  city 
charter  (ch.  IV,  sec.  3,  subd.  IS)  to  control  the  location  of  rail- 
road tracks  and  to  require  railroad  companies  to  construct  and 
maintain  at  their  own  expense  such  bridges,  viaducts,  etc,  as 
the  common  council  may  deem  necessary.  Ibid. 

12.  The  provisions  ot  said  ch.  376,  Laws  of  1901,  relative  to  the  as- 

Beasment  ol  damages  sustained  by  the  owners  of  abutting  prop- 
srty,  are  applicable  only  when  the  city  has  determined  Itself 
to  construct  a  viaduct,  and  not  In  a  case  where,  under  the  po- 
lice power,  the  council  has  ordered  a  railroad  company  to  de- 
press Its  tracks  and  construct  a  viaduct  or  overhead  crossing 
at  Its  own  expense.  Ibid. 

13.  Where  the  council  by  ordinance  required  a  railroad  company  to 

depress  Its  tracks  and  to  construct  bridges  or  vladucta  at  ttreet 
crossings,  anl  so  fixed  the  depth  ot  the  depression  that  the 
viaducts  must  be  elevated  above  the  former  street  grades,  thus 
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nuUdac  neccasarj'  the  nJaIng  of  the  gradea  of  the  streets  tor 
miproachei  to  such  viaducts,  a  subsequent  ordinance  proTldlng 
tor  Buch  raising  of  the  grades  was  an  Independent  and  separate 
^erclse  of  power  on  the  part  ol  the  city,  and  In  the  asBesament 
of  damages  by  reason  of  such  change  of  grade  no  damages 
growing  out  of  the  acts  of  the  railroad  company  In  attempting 
to  comply  with  the  earlier  ordinance  are  within  the  Jurisdic- 
tion ol  the  board  ot  public  works  or  ot  the  circuit  court  on  ap- 
peal from  such  board.  /Md, 
[14.  Whether  In  such  a  case  the  landowner  has  a  right  of  action 
against  the  railroad  company  on  account  of  damages  resulting 
from  the  depresston  ot  the  tracks,  or  whether  all  sucn  damages 
were  compensated  In  the  original  purchase  or  condemnation  of 
the  land  by  the  railroad  company,  la  not  determined.]         Ibtd. 

15.  Where  the  grade  of  a  street  Is  raised,  the  right  ot  the  owner  ol 

abutting  lands  to  damages  Is  the  some  whether  the  change  In 
grade  Is  made  by  earth  flUlng  or  by  the  extension  ot  a  viaduct 
in  front  of  such  lots.  ma. 

16.  The  damages  which  the  owner  of  abutting  lots  is  entitled  to  re- 

cover for  a  change  In  the  grade  ot  the  street  are  meaaured  by 
the  depreciation  in  value  caused  by  the  change.  The  cost  of 
restoration,  though  a  factor  in  estimating  such  damages.  Is  not 
a  proper  item  of  damages  to  be  found  separately,  since  to  al- 
low the  recovery  of  such  cost  would  be  to  Ignore  the  bene&ts 
which  should  be  offset  HM. 

17.  In  fixing  the  damages  to  abutting  property  from  a  changa  of 

street  grade,  the  Jury  are  not  bound  by  the  opinions  or  argu- 
ments of  experts,  particularly  where  their  estimates  are  based 
upon  unwarranted  premises  or  upon  reasons  fanciful  and  In- 
genious rather  than  sound.  Ibid. 
Streets:  Encroachmentt  and  obitntctions:  Tretpast  by  cily  oSMalt. 

18.  Bees.  1326  and  1330.  Btata.    (1S9S),  relating  to  encroachments 

upon  and  obstructions  of  public  highways,  are  applicable  to 
cities.    JennUtgt  v.  Johonaott,  660 

19.  Any  object  unlawfully  placed  within  the  limits  of  a  highway  Is 

an  obstruction  If  It  Impedee  or  seriously  Inconveniences  public 
travel  or  rendem  It  dangerous,  even  though  It  does  not  stop 
travel.  Ibid. 

20.  A  fence  in  front  of  a  city  lot,  extending  only  one  foot  Into  the 

street,  Is  a  mere  encroachment  ho  long  as  the  tence  and  walk 
outside  are  continuous  with  those  In  front  ot  the  adjoining  lota, 
but  may  become  dangerous  and  an  obstruction  If  a  Jog  In  the 
walk  and  tence  is  created  by  the  building  of  a  new  fence  and 
walk  on  the  true  line  in  front  of  an  adjoining  lot  Ibid. 

21.  In  an  action  against  city  officials  for  tearing  down  plalntlff'e 

fence  and  constructing  a  sidewalk,  where  punitory  damages 
were  claimed,  It  was  competent  tor  defendants  to  assert  that 
they  acted  in  good  taith  In  removing  tlie  fence  (which  Intruded 
Into  the  street)  because  It  was  necessary  to  build  a  new  side- 
walk and  they  wished  to  build  It  on  the  true  line,  upon  which 
an  adjoining  walk  had  been  built  Jbid. 

S2.  If,  In  laying  a  new  sidewalk  in  front  of  plalntllt's  lot,  city  oD- 
clalB  conflned  their  operations  to  the  street,  they  cannot  be  held 
guilty  of  a  trespass,  even  though  they  ignored  the  provldons 
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of  the  l&w  to  Bucb  an  extent  tliat  plaintiff  voold  not  be  durge- 
able  with  the  cost  of  the  new  walk.  Ibid. 

Torta:  Infuriet  fron  Oefective  siOewalkt,  etc. 

23.  Service  of  notice  of  Injuiy  u  proTldad  In  uc.  1389,  Btata.,  la  not 
a  condition  precedent  to  the  maintenance  of  an  action  to  ro- 
cover  dama^ea  for  death  of  a  person  caused  by  Ininfflclency  of 
a  public  hlgliwaf.    Laconte  v.  fenoiAo,  318 

Si.  Where  a  person  whose  death  was  cauaed  In  this  state  by  a  wrong- 
ful act,  neglect,  or  default  was  a  resident  of  the  state,  had  taken 
out  his  flnit  ctUienHhlp  papers,  but  left  a  widow  In  a  foreign 
country  who,  at  the  time  of  bla  death,  purposed  Jolnlns  him 
here,  such  widow  should  not  be  deemed  a  nonresident  alien, 
but  Is  entitled  to  the  rights  secured  to  aurrlTlng  relatlvea  by 
•ecs.  4S5G,  426S,  Stata.,  even  though  the  death  occurred  prior  to 
the  amendment  of  said  sec.  42GS  by  cb.  226,  Laws  of  1911.    Ibtd, 

26.  In  an  action  agalnat  a  city  to  recover  damages  for  death  ot  a  per- 
Bon,  alleged  to  have  been  caused  by  insufficiency  of  a  sidewalk, 
an  error  In  permitting  a  wltnew  to  testis  to  an  admission  by 
the  mayor,  after  the  accident,  that  he  knew  the  sidewalk  waa 
dangerous,  was  so  far  cured  by  an  explicit  tnatructlon  to  the 
Jury  to  disregard  such  evidence  as  not  to  be  ground  for  reversal 
of  a  Judgment  agalnat  the  city.  ibid. 

3S.  The  duty  ot  a  city  as  to  keeping  Ita  sidewalks  reasonably  safe 
for  public  travel  does  not,  generally  speaking,  require  It  to 
obviate  danger  from  mere  slip^erineis  produced  by  natural 
causea.    OrttKoUt  v.  Camp,  399 

ST.  At  common  law  the  owner  or  occupant  of  a  lot  owes  no  duty 
to  protect  travelers  from  danger  of  being  injured  by  the  slip- 
pery condition  of  the  sidewalk.  /bid. 

28.  A  city  ordinance  requiring,  under  penalty,  th«  ownera  or  occn- 

pants  of  lots  to  keep  ley  sidewalks  In  front  thereof  vrfnkled 
with  aahsB,  sawdust,  or  sand,  waa  not  Intended  to  require  sniili 
persons  to  aid  the  city  In  the  performance  of  a  duty  resting 
upon  It,  and  doea  not,  in  case  of  the  failure  of  such  an  owner 
or  occupant  to  comply  therewith,  render  him  liable,  on  the 
ground  ot  negligence,  to  a  person  Injured  by  reason  of  the 
slippery  condition  of  the  walk.  BviUh  v.  iftlwaufcee  B.  i  T. 
Baxh.  91  Wla  360,  distinguished.  mO. 

29.  Whether  failure  to  obey  a  statute  designed  to  conserve  human 

safety  is  negligence  per  le  depends  upon  the  preaumed  legisla- 
tive intent.  /bid. 

MiniDKB.  See  Cbiuiral  I^t,  2,  6,  9,  11.  Howohk.  iMsnccnoRB 
TO  Jvav,  8. 

Nameb.    See  Patehts,  G,  t. 

Natiqabu  Watebs.    See  States.    Watebs  aito  Watebooubses,  6. 

NEGEsaABtEB.    See  Appeal,  83.    Hdbbasd  aao  Wdb. 

Necessast  FABTIB8.    See  Patehtb,  1. 

nbqljgence:. 

Act*  and  omUtiont  conttituHng  neoligence.  See  ABATEmivr  ass 
Revival.  Ai^omobileb.  BatDaas.  CoifpaoKiBB  aj<o  SBni.B- 
ICEKT,   2.     HlOHWAXB.     Mabxkb  axd   Sesvahi.     Uuricipal  Cotr 
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POBATIONB,   23-S9.    Rahjioads.    Rxleui.    SnEn  Railwatb,!, 
3.    TxLEGKAPBB  xsa  TcLKPHOiras,   1,  3,  4.    Tbui^   1-3,  12-lft. 
WmrKBBn,  I,  2. 
Same:  nnlmofttl  tale  of  toy  pUtol:  Interveninff  actt, 

1.  One   who   does  an   unlawful   act   knowing,   or   with   reaaonabl* 

ground  to  balteve,  that  It  may  probably  result.  In  the  natural 
courae  of  eventa.  In  causing  Injur?  to  Borne  human  being  and 
regardleM  of  whether  it  does  or  not,  Is  liable  In  legal  damages 
for  the  conaeQuenceB,  though  directly  brought  about  by  the  acts 
of  other  persona  Intervening,  set  in  motion  by  the  flrat  unlaw- 
ful act,  and  regardlesa  of  such  Interrenera  having  acted  with 
Buch  knowledge  as  to  be  Ukewlee  liable.    Fixao  v.  Wlemann,  23B 

2.  Under  the  above  rule,  wholeBalers  In  thli  atate  wbo  sold  a  toy 

pistol  to  retailers  are  liable  In  damages  tor  the  death  of  a  boy 
caused  by  his  using  the  pistol  after  buying  It  In  this  state  from 
the  retailers,  the  sale  ot  such  pistol  being  a  criminal  otfeoBe 
under  sec  439Ta,  SUta.  (1S98).  IJ>i4L 

Proximate  caute.    See  AcToifcraii.sB,  3.    RAiLwuno,  i,  $.    TuAi*  IS. 

NegTigeiKe  par  le.    Bee  Muiticipai.  Cobpobahohs,  S9. 

Qroia  negligence.    Sse  Adtohobilsb,  1,  3,  &,  6. 

Costporaffw  ntgHgenee.    See  Ruumadb,  4-7. 

Oontribviory  negligence.  See  Hiohwats,  2.  Insnoortcms  to  JtriT, 
3,  4.  Mastkb  ard  Sebvaht,  10,  13,  16.  RAiLBOAns,  8.  SnKsr 
Railwatb,   8. 

NEooTUBLn  iMSTSDiuHTs.  See  Bnxs  and  Nona.  Bbokbu,  1. 
PuDon. 

NcWLT  DucoTEBED  EmiiNtn.    Bee  Nbw  Tbiai,  S,  4. 

NBW  TRIAL. 

QrounAt:  VerSict  or  finAingt  contrary  to  law  or  evidence:  Discretion. 

See  Stust  Raii.wai8,  1. 
1.  The  constructive  denial  of  a  motion  tor  a  new  trial,  under  sec. 
2878,  Stats.  (Snpp.  1906:  Laws  ot  1901,  ch.  100),  will  not  be 
treated  on  appeal  as  an  exercise  of  discretion  where,  as  In 
this  caM,  the  trial  court  after  tbe  term,  believing  It  had  Juris- 
diction, by  an  order  granting  a  new  trial  expressed  the  opinion 
that  Justice  had  not  been  done.  KuratK  v.  Oove  A.  Co.  390 
S.  Under  such  circumstances,  It  tbe  facts  sustain  the  trial  court's 
opinion  that  Justice  has  not  been  done,  tbe  Judgment  should 
be  reversed  and  the  cause  remanded  for  a  new  trial.  Ibid. 

Bawie:  Newly  dUcovered  evidence. 

3.  To  entitle  a  party  to  a  new  trial  on  tbe  ground  of  Dewly  dlscor- 

ered  evidence,  it  must  appear  that  he  used  due  diligence  to  se- 
cure such  evidence,  tbat  It  Is  not  merely  cumulative,  and  that 
Its  production  would  probably  bring  about  a  different  result; 
and  upon  this  last  point  ths  trial  conrt  Is  best  qualified  to  Judge. 
CoAode*  V.  Menominee  A  M.  L.  i  T.  Co.  308 

4.  A  motion  for  a  new  trial  on  the  ground  ot  newly  discovered  evt- 

dence  was  properly  denied  where,  It  there  had  been  proper  dili- 
gence, such  evidence  would  have  been  discovered  and  produced 
at  the  trial    Kiejer-Haeseler  Hardwire  Co.  v.  PouIim,  468 
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Proceedings  to  procure  new  trial. 
6.  A  motion  for  a  new  trial,  not  "made  In  open  court  and  entered 
In  the  clerk's  minutes"  as  provided  In  Circuit  Court  Rule 
XXXIII,  does  not  operate  as  a  stay  of  proceedings;  and  It 
seems  that  It  cannot  so  operate,  even  vhen  made  and  entered 
as  provided  in  that  rule, — eec.  2861,  Btats.  (1898),  being  man- 
datory to  the  effect  that  the  clerk,  in  case  of  a  verdict,  shall 
enter  Judgment,  In  the  absence  of  some  Judicial  direction  to 
the  contrary.    Voile  v.  Kewaanee,  Q.  B.  i  W.  K.  Co.  »i 

6.  Although,  strictly  speaking,  sec.  2861,  SUts.   (1898),  does  not 

apply  where  the  verdict  eo  finds  the  tacts  as  to  render  an 
order  for  Judgment  necewary,  yet  the  spirit  ol  It  It  that  there 
shall  be  no  delay  after  verdict  by  reason  of  a  motion  for  new 
trial,  unless  by  order  of  court  /bid, 

7.  A  motion,  made  five  months  after  notice  of  the  entry  of  Judg- 

ment, to  vacate  the  verdict  and  Judgment  and  grant  a  new 
trial  or  to  extend  the  time  for  settling  a  bill  of  eiceptlons,  was 
properly  denied,  no  particular  reason  for  vacating  the  Judg- 
ment being  assigned  except  that  Its  entry  was  an  Irregularity 
because.  It  was  claimed,  a  motion  for  a  new  trial  had  operated 
as  a  etay,  and  there  being  no  satisfactory  explanation  of  the 
delay  and  no  showing  of  a  good-tatth  purpose  to  appeal  be- 
cause of  supposed  prejudicial  error.  Kebwin  and  Timuk,  JJ., 
are  of  the  opinion  that  the  good  faith  of  counsel  In  such  mat- 
ters should  be  presumed.  IMd, 
NonaKsiuENi  Aubh.    See  Uckicifai.  Cohfokatiohs,  24. 

Of  appeal.    See  Appkal,  30,  31.    Jdstioui'  Codbis,  1,  2. 
Of  assessment.    See  IneDaAKCE,  2-1. 
Of  defect.    See  Highways,  1.    Pledqbs,  6. 
Of  injury.    See  Hunicipal  Cobfobationb,  23. 
By  record.    See  Chattbl  Mobtoaobb,  3.    Dnns,  6. 
Obstbdctiohb.    See  MuinciFAi.  Cobpobatiomb,  18-22. 

OFFICERS. 
De  facto  and  de  jtire  offlcers.    See  CoBP<»ATions,  1. 
Salariei.    See  Judges. 

Liabilities.    See  CoBPoaATions,  3,  t.    Cosn,  S.    Siuiurn. 
Bame:  Liability  on  official  bonds. 

1.  An  oDclal  bond  entered  into  by  the  surety  for  a  money  eonsld- 

eration,  conditioned  that  the  officer  shall  faithfully  perform  the 
duties  of  his  oBlce  and  shall  pay  over  or  account  tor  all  moneys 
which  may  come  Into  hie  hands  by  reason  ot  Ms  holding  such 
office.  Is  an  indemnity  bond  partaking  of  the  aasentlal  features 
ot  an  Insurance  contract,  and  should  be  construed  most  strongly 
against  the  surety  preparing  and  furnishing  it.  ^oreft  Coiinty 
V.  i;ni(ed  Surety  Co.  S23 

2.  To  constitute  a  breach  of  an  official  bond  there  mnat  be  a  breach 

of  official  duty,  the  liability  ot  the  surety  being  limited  to  acta 
done  by  the  principal  by  virtue  of  his  office  or  by  reason  of  the 
fact  that  he  holds  the  office.  /bid. 

[3.  Whether  a  condition  to  account  tor  all  moneys  that  may  come 
into  the  hands  of  the  officer  by  reaion  of  ftl*  holding  luch  of- 
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fice  la  broader  tban  one  to  &ccomit  for  all  moneya  that  tuny 
com«  Into  hla  hands  ^y  virtue  0/  hl«  office,  not  determined.! 

4.  Where  a  county  Judge  vho,  under  eec.  2464,  State.  (Supj).  1906: 

Laws  of  1903,  ch.  45),  waa  authorlied  to  present  bllla  and  re- 
ceive jfhj  from  the  county  for  certain  extra  Bervlces,  presented 
Ulegftl  bills  for  serrlcea  for  which  he  was  not  entitled  to  com- 
pensation, and  received  money  thereon  from  the  county,  sudi 
moneys  were  received  by  virtue  of  his  office;  and  there  was  a 
breach  of  his  official  du^  and  of  his  bond.  Jbid. 

5.  An  action  upon  the  official  bond  of  a  county  Judge  is  properly 

brought,  under  sec.  9 S4,  Stats.  (lS98),ln  thenameofthecounty. 
The  provision  In  that  section  ni&klng  It  a  duty  of  the  chairman 
of  the  count?  board  to  see  that  the  action  Is  prosecuted,  doea 
not  mean  that  It  must  be  done  In  his  name,  since  the  statuto 
specifically  provides  otherwise.  Jfiid. 

Amotion.    See  CoapoaATiona,  3,  4. 

OnitiOH  BviDBNci.    See  BvmaNCE,  4-7.    Uuniciru.  CoBFOKAtions,  17. 

Options.    See  Cohtracts,  1,  8-6. 

Oral  Contracts.  SeeExBCtrroBS  AnpADMiniSTBATOBa,  1-4, 9.  Pkaudb, 
Statuti  or.    UoimiAoaB,  1,  2.    Pabtnebshit,  1. 

OiDiSANCES.    See  Municipai.  CoaposAnoNS,   1-3,   10-13,   2S.    Tkle- 

UUrHS  AND  TXLEPHONU,  ^7. 

PARENT  AND  CHILD. 

See  AaATKHENT  AND  REVIVAL,  6. 

1.  Brldence  that  a  son  who,  after  attatnlug  majority,  had  worked 
for  hlg  father  on  the  latter's  farm  at  iDtervals  for  about  fifteen 
years.  Bald  to  his  lather  that  he  had  remained  at  home  more 
thAn  the  oQier  members  of  the  family;  that  thereupon  the 
father  said  he  would  give  him  $1,01)0  for  the  work  be  had  done 
and  120  per  month  for  future  work;  and  that  the  son  said  "all 
lighV'  And  continued  to  work  for  the  father  until  the  death  o[ 
the  latter.  Is  held  to  sustain  a  verdict  to  the  effect  that  the 
acreement  was  that  the  son  should  remain  and  work  for  the 
father  tn  consideration  of  the  latter's  promise  to  pay  him  for 
both  past  and  future  services.    Olson  v.  OUon,  24ft 

1.  Such  being  the  agreement,  and  the  son  having  fully  performed 
on  his  part,  the  entire  contract  as  to  payment  for  past  servlcea 
as  well  as  for  those  to  be  rendered  thereafter  was  based  upon 
a  valid  consideration.  /bid. 

Fabol  BriDEXCB.    See  Evumca,  3. 

Pabhes.    See  Patents,  1. 

PARTNERSHIP. 

Tk»  relation;  Executed  oral  agreement  for  dealingt  in  lands. 
1.  Although  an  oral  agreement  to  conduct  partnership  dealings  In 
landa  Is  void  under  the  statute  of  frauds,  yet  where  such  con- 
tract has  been  fully  executed  by  the  parties,  or  fully  executed 
as  to  certain  separable  and  Independent  transactions,  so  that 
nothing  remains  to  be  done  but  to  ascertain  the  money  balance 
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dus  from  one  partner  to  tbe  otber.  It  is,  u  to  sucb  completed 
transactions,  not  within  the  statute,  and  equity  will  entertain 
an  action  between  the  partners  for  an  accounting.  Huntinoton 
V.  Burdeau,  263 

2.  In  Bucb  an  action  the  court  cannot  appoint  a  receiver  In  reepect 

to  alleged  assets  of  tbe  partnership  remaining  unconverted, 
since  to  do  so  would  be  to  execute  a  void  contract.  IbUt. 

Notice  to  partners  of  flrvt  trwuactiotu. 

3.  Notice  to  one  partner  concerning  partnership  transactions  Is  no> 

tlce  to  'tbe  copartners.    I,oo*en  v.  Schiisler,  440 

4.  Thus,  where  a  firm  of  loan  brokers  lent  money  for  a  client,  talr- 

tng  a  mortgage  to  blm  as  security,  each  partner  had  at  least 
constructlye  notice  of  such  mortgage,  and  It  Is  prior  as  a  Hen  to 
a  mortgage  afterwards  taken  by  one  ol  tbe  partners  In  bis  own 
name  on  tbe  same  land  and  recorded  before  the  mortgage  to 
the  client.  /bid. 

£.  The  fact  that  the  client's  mortgage  was  prior  to  that  of  the  part- 
ner did  not  make  such  partner  in  any  way  a  debtor  of  tha 
client  so  that  the  client's  mortgage  would  be  transferred  or  In 
any  way  afFected  by  an  Instrument  of  settlement  by  the  terma 
cf  which  the  client  sold  and  transferred  to  such  partner  and 
another  member  of  tbe  Arm  all  debts  due  or  to  become  due  to 
him  from  the  firm  or  either  of  said  partners,  together  with 
all  accounts,  notes,  actions,  claims,  demands,  etc.,  whatsoever 
against  said  partners  or  either  of  them.  /Bid. 

FABauiGiBS.    See  Srairr  Rait.wats. 

PATENTS. 

B»clvatve  right  to  maJce  patented  article:  ContracU:  Improvementt: 
Trade-namet:  Unfair  comfetition:  Injnnction. 

1.  In  an  action  to  establish  an  exolualve  right  to  manufacture  and 

sell  certain  saw  swages  patented  by  defendant,  and  to  enjoin 
him  from  manufacturing  and  selling  similar  machines  In  vlolar 
tlon  of  his  contract  under  which  plaintiff  claims,  the  defend- 
ant's wife,  who  la  the  record  owner  of  the  patent,  la  a  proper, 
tf  not  a  necessary,  party.    Phanis  Mfg.  Co.  v.  While,  287 

2.  The  Inventor  of  a  saw  swage  gave  to  a  corporation,  by  contract, 

an  exclusive  right  to  manufacture  and  selt  such  swage,  together 
with  the  inventions  and  improvements  on  the  some  which  had 
been  or  might  be  Invented.  Afterwards  the  patent  on  the  swage 
was  formally  transferred  to  the  inventor's  wife,  but  without 
consideration  and  without  intention  to  make  any  practical  dl(> 
ference  In  the  ownership  and  control  thereof  by  the  husband. 
A  new  contract,  signed  by  the  wife  and  differing  In  some  re- 
spects from  the  former  one,  was  then  made  with  the  corporsr 
tlon,  which  In  terms  declared  that  It  should  supersede  all  other 
and  former  contracts  respecting  sucb  swage.  Thereafter  the 
manufacture  and  sale  went  on  as  before,  royalties  being  paid 
to  the  wife,  with  the  husband's  knowledge,  and  deposited  to  the 
credit  of  a  bank  account  In  her  name,  upon  which,  however, 
checks  were  drawn  by  husband  and  wile  indiscriminately. 
Beld,  that  the  second  contract  was  to  all  Intents  and  purposea 
the  (Mintract  of  tbe  inventor,  so  far  as  the  corporation  was  con- 
oemed,  and  that  It  superseded  the  earlier  contract  /bid. 
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3.  A  new  saw  swftge  InveDted  and  patented  b?  the  same  Inventor, 

but  dealgnated  In  the  speclflcatlon  of  the  patent  aa  an  Improve- 
ment  on  the  former  macfaine  and  so  treated  by  the  parties  for 
a  number  of  years,  -was  an  "Improvement"  covered  by  the  con- 
tracta  giving  the  corporation  exclusive  rights  of  manufacture 
and  sale.  Ibid. 

4.  The  Inventor  having  Invented  a  third  saw  swage  of  similar  char- 

acter but  with  some  changes,  and  the  corporation  having,  after 
some  discussion  and  negotiation,  agreed  that  he  might  manu- 
facture and  Bell  such  new  swage  himself,  and  having  allowed 
him  thereafter  to  proceed  to  make  patterns  and  models  In  Its 
shop  at  a  considerable  cash  outlay,  paid  to  It  by  him,  with  full 
'  knowledge  of  hla  Intention  to  use  Bucb  patterns  and  models  In  a 
■hop  of  his  own  In  manufacturing  the  new  swage,  the  corpora- 
tion was  estopped  from  claiming  any  right,  by  virtue  of  Its 
contract,  to  manufacture  and  sell  such  third  swage.  Ibid. 

E.  A  man's  name  Is  his  own  property  and  he  has  the  right  to  every 
honest  and  fair  use  of  It  In  hla  business,  but  he  cannot  resort 
to  artlSce  or  use  It  In  such  manner  aa  to  mislead  the  public  In 
reapect  to  the  identity  of  another  bualneM  Arm  or  establishment 
or  the  article  produced  by  It,  and  thus  cause  Injury  to  such 
otber  beyond  that  which  results  from  the  mere  similarity  of 
name.  IMd. 

6.  Thus,  where  a  man  named  White  Invented  a  saw  swage  and 
granted  to  plaintiff  the  exclusive  right  to  manufacture  and  sell 
the  same  and  any  Improvements  thereon,  and  platntlH  had,  with 
bis  knowledge  and  consent,  put  such  Invention  and  an  Improved 
form  thereof  upon  the  market  under  the  names  of  the  "White 
Swage,"  "New  White  Swage,"  and  "Improyed  White  Swage," 
and  had  at  great  expense  and  by  efforta  extending  over  a  num- 
ber of  years  established  a  reputation  and  demand  for  the  ar- 
ticle, such  Inventor  was  properly  enjoined,  at  the  instance  of 
the  plalntlO  and  upon  proof  of  actual  injury  to  its  trade  by  de- 
ception of  customers,  from  advertising  and  selling  another 
swage  of  hla  own  later  invention  under  such  names  or  any 
combination  thereof.  Including  the  name  "New  Improved  White 
Swage."  Fii\  Bros.  W.  Co.  v.  La  Belle  W.  Workt,  82  Wis.  646, 
explained  and  distinguished.  JbM. 

PATMENT. 

AppKcoflon  ot  poymentt.    See  Fledobs,  6,  6. 
The  rule  governing  the  presumption  ot  application  of  payments 
will  not  be  applied  to  work  injustice.    Curry  v.  Wit.  Nat.  BonJe, 

418 
Personal  iNjtmiEs.    See  Abatbubnt  xnd  Rstivai..    Action,  8.    Ap- 

PEAI.,      29.      AUTOMOBILSa.      BSIDOES.      COMPBOUtSB     ANK     SCTTLI- 

ifBHT,  2.  Damaseb,  2,  6,  7.  Evidskce,  1,  2.  Highways.  In- 
Btnucrnons  to  Jubt,  3,  4,  9-11.    Uasteb  and  Sebtant.    Hdnici- 

PAL     COBFOBATIONS,     23-29.      NEOLIOENCE.      RAILBOADS.      RELEASE. 

Btatttteb,  2.    Btbbbi  Railways,  1,  3.    Tbial,  1-3,  12-16.    Wtt- 

HBSSBB. 

PBYBtoiANS    AND    SuBOEOKB.    See    Inbcbancb,    14.    Pbincipal    and 
aoknt.    witne68bs. 
Vol.  149—46 
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O^neraJ  rule*.    See  Statutib,  1,  i,  7. 

Complaint.    See  ABAisiucnr  ard  Rxvivai^  S.    Appeal,  8.  4. 

HUBRAflD  AKD  WiFE.      MABTEB  AHD   SEBVAIfT,  3. 

Atinoer.    See  Affkai,  8.    Exbcuto&b  ahv  ADifnnBiRAiras,  6.    Plkad- 

INQ,  2. 

Oounterclain.    See  Tazatiom,  12. 

[1.  Wbether  a  defendant  can  plead  a  counterclaim,  par  no  farther 
attention  to  It  and  aak  no  relief  thereon  from  the  court  below, 
and  then  bare  relief  on  an  appeal  from  the  Judgment  becauae 
the  court  dfsreEarded  the  counterclaim  or  refused  relief  upon 
It,  not  determined.j    Radford  v.  Smith,  163 

2.  In  an  action  to  forecloBe  a  mortgage,  an  answer  alleging  that 
plalntifE  had  agreed  that  he  would  not  bring  euch  an  action 
without  giving  notice  at  his  intention  bo  to  do,  and  "that  the 
defendants'  damages  by  reason  of  the  failure  to  give  them  rea- 
sonable notice  of  Intention  to  bring  this  action  as  ptalnttB 
agreed  to  do  la  (200,  and  the  aame  li  pleaded  as  a  counterclaim 
against  the  ploIntUTs  demand  uiKin  the  note  and  mortgage  In 
suit,"  does  not  properly  plead  a  counterclaim.  /bid. 

Demurrer.    See  Atpkal,  3,  4,  33.    Bbidoes. 

Amendment. 

S.  An  amendment  which  does  not  state  facte  ab(rwlng  an  actionable 
tort  does  not  change  a  complaint  from  one  on  contract  to  one 
In  tort.    FraiKOit  v.  Oady  Land  Co.  116 

PLEDGES. 

1.  In  an  action  hj  the  true  owner  to  recover  negotiable  bonds 
pledged  to  a  bank  by  one  whose  title  was  defective,  the  burden 
of  proof  is  upon  the  defendant  to  show  that  It  acquired  the  title 
in  due  course,  which  Includes  proof  that  It  paid  out  the  money 
agreed  to  be  paid  therefor  or  parted  Irrevocably  with  a  vain- 
able  consideration.    Curry  v.  Wi4cotuin  Nat.  Bank,  413 

8.  As  between  the  true  owner  of  the  negotiable  paper  In  such  a  case 
and  the  pledgee,  the  right  of  the  latter  to  enforce  the  security 
Is  governed  by  the  same  rules  of  law  as  the  right  of  a  purchaser 
or  Indorsee  of  like  paper;  but  the  titles  acquired  are  dUIereat, 
alnce  where  the  innocent  purchaser  obtains  on  absolute  title  the 
innocent  pledgee,  up  to  the  time  of  sale  of  the  pledge,  acquires 
only  a  Uen.  Ibid. 

I.  A  reserve  bank  which  credited  its  correspondent  bank  with  the 
proceeds  of  a  personal  note  given  by  an  officer  of  the  latter  and 
secured  by  bonds  of  a  customer  which  he  had  wrongfully  taken, 
had  in  addition  to  the  security  of  such  bonds  a  bankers'  Hen 
enforceable  by  setoS  against  the  credit  balance  of  said  corre- 
spondent bank  for  the  sum  so  wrongfully  credited.  Ibid. 

4.  The  pledgee  bank  did  not  In  such  case  become  a  holder  of  the 
bonds  in  due  course  by  the  mere  crediting  of  the  proceeds  of 
the  note,  nor  by  subsequent  payment  of  drafts  of  the  corre- 
spondent bank  to  an  aggregate  amount  exceeding  the  entire 
credit  balance  at  the  time  of  the  pledge,  where  such  balance  was 
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RUKmeated  from  time  to  time  by  ftddltlonal  depoeiu  bo  that  It 
never  tell  below  tbe  amount  of  Buch  wrongtul  or  mistaken 
credit.  ma. 

G.  The  subeequent  sending  to  and  acceptance  by  tbe  correapondent 
bank  o(  a  "reconcilement  sheet"  ■bowing  tbe  debit  and  credit 
Itemi  appearing  upon  the  boobs  of  the  reBerve  bank.  Including 
the  erroneouB  credit  and  the  then  existing  credit  balance,  did 
not  change  tbe  situation  nor  amount  to  an  Irrevocabla  applica- 
tion of  tbe  debit  Items  to  the  payment  of  the  credits  thereon 
appearing.  ibid. 

t.  Where,  In  the  case  stated,  the  pledgee  bank,  when  It  received  no- 
tice ol  the  delect  In  the  pledgor's  title  to  the  trands,  had  and  at 
all  times  bad  had  In  its  posseulon  a  credit  balance  due  the  cor- 
respondent bank  in  excess  ot  the  credit  given  on  account  ot  the 
wrongful  pledge,  It  had  tbe  right,  an&  it  was  a  duty  which  it 
owed  the  true  owner  of  the  bont^,  to  revoke  such  credit  and 
enforce  its  right  ot  oBset  by  cross-entry  or  otherwise.  Ibid. 
PoLiOK  PowsB.    See   UcniccPAi.   Cobpoutions,   10-12.    Tiuoiapos 

AHP    TSLKPHORKS,    7. 

PocBPassTUKBB.    See  Watebs  akd  Watkbcodbseb,  1-4. 
FowKB  or  Salk.    See  Mobtoaoes,  6,  7. 
Fbkjudici  or  Jin>ax.    See  Cbiuikai,  Law,  8. 
Pbeluokabi  lNjti)((.-Tioi<.    See  iNjuncmon. 

PKiBirHFnonB.  See  Appeal,  15-17,  36.  Bills  akd  Noteb,  Mastex 
AMD  Sebtant,  11.    Paymkmt.    Tbial,  17.    Wuxa,  1. 

PRINCIPAL  AXD  AGENT. 
See  Abbon,  3.  Bbokebb.  Coatbacts,  1,  3-6. 
A  minor  son  has  no  Implied  authority  to  employ  physicians,  at 
tbe  espense  of  his  father,  to  attend  a  person  run  over  and  in- 
jured by  the  son  while  using  the  father's  automobile  for  his 
own  pleasure  or  convenience,  especially  where  the  injury  was 
purely  accidental  and  without  fault  on  the  part  of  the  bod. 
Babhegger  v.  King,  1 

Pbikcipal  and  SuBErT.    Bee  OmcEBs. 
Pbivate  Statitte.    See  Juuqes,  G. 
Pboiubbobt  Notes.    See  Biixb  and  Notes.    Bbokebb,  1. 
pBOBTTruTiOH.    See  Mdnicipal  CcmpoBATions,  1,        "^ 
Pboziuati  Cause.    See  Autouobjles,  3.    Railboads7\'6.    Trial,  16. 
Public  Imfbovembntb.    See  Municipal  CoapMuTiONSh  4-17, 

PUBLIC  UTILITIES. 
See  Tgleobapbs  and  Tei.ephd.\es,  6,  7. 
DitcrininatoTji  contract*:  YaUiity. 
1.  In  an  action  by  a  village  to  recover  sums  agreed  to  be  paid  by 
a  power  company  under  a  contract,  stated  In  the  opinion,  the 
evidence  Is  lield  to  sustain  a  flndlng  by  the  trial  court  that  the 
contract  was  in  fact  one  tor  the  furnishing  of  tree  power  to  the 
Tlll^e, — the  provisions  by  which  the  village  agreed  to  pay  for 
the  power  and  the  company  agreed  to  pay  certain  euma  to  the 
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Tillage  being  inserted  aa  a  subterfuge  and  for  tbe  purpose  of 
evading  tbe  public  utilities  law.  Silboum  City  v.  Bouthem 
Wia.PouHtr  Co.  168 

2.  A  municipal  corporation  which  obtains  its  power  for  the  opera- 

tion of  a  municipal  water  and  light  plant  from  a  public  utUItr 
of  tble  state  standa  upon  the  same  footing  as  any  private  con- 
sumer, and  under  the  public  utilities  act  <ch.  1S9,  Laws  of 
1907)  cannot  lawfully  contract,  directly  or  Indirectly,  for  a 
more  advantageoua  rate  than  other  patrons  are  charged  for  like 
service.  Itnd. 

3.  A  discriminatory  contract  Is  not  rendered  valid  by  the  fact  that 

It  is  entered  Into  before  the  public  utility  haa  completed  Its 
plant  or  commenced  to  do  business  as  such.  Ibid. 

4.  The  matter  of  regulating  rates  of  charge  by  pabllc^ervice  cor- 

porations and  preventing  discriminations  is  a  governmental 
function  and  one  over  which  the  legislature  haa  a  right  to  legis- 
late wltbln  conBtltutional  lines,  and  any  contract,  not  made 
under  direct  legislative  authority,  which  runs  counter  to  a  valid 
law  In  this  regard  becomes  superseded  thereby,  althou^  made 
before  the  law  was  enacted.  Ibid. 

6.  Tbe  public  utilities  act  condemns  all  subterfuges  whereby  one 

consumer  Is  called  upon  to  pay  a  greater  or  lesser  rate  than 
that  contained  In  the  published  schedule  of  charges,  or  whereby 
one  consumer  obtalna  a  preference  or  advantage  over  another; 
and  the  regular  schedule  of  rates  cannot  be  d^fiarted  from  by 
making  a  contract  which  recites  a  coniideration  for  the  de- 
parture. Ibid. 
4.  The  rule  that  where  a  contract  has  been  executed  by  one  party, 
the  other  party,  having  received  the  benefit  thereof.  Is  estopped 
from  asserting  Its  Invalidity  even  though  It  was  «Jtra  vtre* 
when  made,  has  no  application  to  a  contract  made  In  violation 
of  a  statute  and  hence  In  contravention  of  the  lawfully  declared 
public  policy  ot  the  state.  ibid. 

7.  Dnder  sees.  1797in— 27,  1797i«— 106,  subd.  1.  and  1797m— 81  of 

tlie  public  utilities  act,  requtrlng  schedules  of  rates  to  be  tiled 
with  the  railroad  commission,  and  sec  1797m — 33,  making  It 
unlawful  for  a  public  utility  "to  demand,  collect  or  receive  any 
rate,  toll  or  charge  not  specified  In"  the  schedule  ot  rates  so  re- 
quired to  be  Bled,  It  Is  the  duty  of  a  public  utility  to  fix  sched- 
ules of  rates  for  the  services  It  proposea  to  render,  and  file  the 
same,  bsiere  the  services  are  performed,  and  it  cannot  recover 
for  any.ssrvlca  except  as  such  service  la  covered  by  raites  so 
filed,     f  '  Ibid. 

PunrroBT  Damaoss.    See  Dahaqks,  1.    MtTiiiciPAL  Coktoeatiohs,  11. 

t)umiNO  Tnxjc.    See  Dntns,  6. 

RAILROADS. 
Jnjuriei  to  pattengera. 
1.  A  finding  by  the  jury  that  plalntiS,  who  bad  boarded  a  train  at 
the  rear  end  of  the  tender,  was  pushed  therefrom  by  the  bag- 
gageman. Is  held  to  be  sustained  by  the  evidence.    Valsft  v. 
Chicago  d  K.  W.  H.  Co.  119 

mjuriet  to  cmployeei.    See  Statutes,  2. 
1.  Where  tlie  fireman  on  an  engine,  while  leaning  otit  of  the  cab 
to  view  tbe  track  ahead,  was  hit  by  tbe  arm  of  a  mall  crane. 
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and  thereby  the  outer  plate  of  hla  ekull  waa  fractured,  whtl* 
the  Inner  plate,  only  about  one  alxteenth  of  an  Inch  therefrom, 
waa  not  broken,  undisputed  evidence  that  the  arm  of  the  crane 
wae  one  inch  lower  than  the  standard  prescribed  by  law  waa 
■ufflctent  to  suataln  a  finding  by  the  Jury  that  defendant  waa 
negligent,  regardless  of  whether  there  waa  any  conflict  In  the 
STldeuoe  aa  to  the  amount  of  clearance  between  the  aide  of  the 
train  and  the  end  of  the  arm.  Rowlandt  v.  Chicago  d  S.  W. 
B.  Co.  61 

5.  There  being  evidence  In  eucb  case  that  plaintiff  had  no  knowl- 

edge of  the  mall  crone  and  had  not  before  fired  on  a  mail  train 
passing  that  point  In  the  daytime,  and  that  when  tiring  on 
freight  trains  his  attention  would  not  be  called  to  the  danger 
because  the  arm  of  the  crane  was  turned  away  when  not  In 
use,  the  questlona  of  assumption  of  risk  and  contributory  nf^- 
llgence  were  for  the  Jury.  ibid. 

Some:  Comporatitie  neoligence. 
i.  FlndlziKB  by  the  Jury  in  this  case,  that  a  switchman  who  failed 
to  transmit  to  the  engineer  a  signal  to  stop  given  by  hia  tore- 
man  was  guilty  of  a  want  of  ordinary  care  proximately  con- 
tributing to  the  injury  and  death  of  the  foreman,  who  was 
crushed  between  the  drawbar  of  a  moving  car  and  that  of  a 
standing  car  to  which  the  train  was  being  coupled,  and  that  the 
negligence  of  the  switchman  was  greater  than  tliat  of  the  fore- 
man, ar«  held  to  be  sustained  by  the  evidence.  TidmaraK  v. 
Chicago,  M.  d  Bt.  P.  R.  Co.  690 

6.  Under  sec.  IBie,  StaU.  (Laws  of  1907,  ch.  254),  It  la  error  to 

refuse,  upon  request,  to  submit  to  the  Jury  In  explicit  language 
the  basic  question  upon  which  the  statutory  liability  depends, 
namely,  whose  negligence  contributed  In  a  greater  degree  to 
produce  the  Injury,  unless  that  question  can  be  answered  as  a 
matter  of  law  by  the  court  ibid. 

S.  Findings  by  the  Jury  that  the  injured  employee  and  the  defend- 
ant were  each  guilty  of  negligence,  that  the  negligence  of  each 
contributed  to  produce  the  Injury,  and  that  the  negligence  of 
the  derendant  was  greater  than  that  of  the  employee,  were  not 
equivalent  to  a  finding  that  defendant's  negligence  contributed 
In  a  greater  degree  to  produce  the  injury.  iOld. 

7.  Jenten  v.  Wit.  Cent.  R.  Co.  115  Wis.  326,  distinguished  and  lim- 

ited, ibid. 

Rates.    See  Punuc  Uxu-niEa,  4,  6,  7, 
RATincATioN.    See  Bboesbs,  3.    Kxscutobs  aso  Administbatobs,  10. 
Kbal  Propebtt.   SeeAaaoK.   CoNTaAcrs,  2-6.   Cobporatio^s,  2.   Deeds. 

DBA  ma.    EquiTr,    2.    Executobs    akd   Aduikistbators,    6-10. 

InjdnctiO!!,  i,  6.    InsUBANC'E,  6,  6,  8.    LAnoLOBD  and  Tbnant. 

MoSTOAGEfl.        RELIOIOUB      SOCIBTIES.       VsnUOB      A^D      PuacHASER. 

Watebb  a.nd  Watercoursbs. 
Rebuttal.     See  Aptbal,  2S.     Tsial,  1. 
Receivxbs.    See  Pabtnebsrip,  2. 
Recoonieakceb.    See  Bail. 
Rbfebencr.    See  Appeal,  19. 
RxFEBEnnuM.    See  CoRSTiTunoNAL  Law,  3. 
Reformation  of  Instbdhents.    See  Insubancb,  6. 
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See  CoitPBOuaa  ard   SnTLmsNT, 

An  inBtnim«nt  nnder  eeal  wliereby  an  Injured  person.  In  eonild- 
eratlon  at  sums  paid  to  talm,  released  one  of  two  Joint  wrong- 
doers from  all  actions,  claims,  and  demands  on  account  of  the 
Injur;,  and  covenanted  not  to  sue  that  one,  but  stated  that  It 
was  eipresBly  understood  that  eald  sums  were  received  not  as 
an  accord  and  satisfaction  tor  tbe  whole  Injur?  suffered,  but 
only  as  a  part  satisfaction  thereof.  Is  construed.  In  accordance 
with  the  manifest  Intention,  not  to  be  a  technical  release  within 
the  rule  that  a  release  of  one  Joint  wrongdoer  releases  all,  but 
to  be  merely  a  covenant  not  to  sue;  and,  so  construed.  It  is  not 
a  bar  to  an  action  agatnat  the  other  wrongdoer.  Kropldlowalei 
V,  Pfltter  d  Vogel  Leather  Co.  421 

RBLiaiOUS  SOCIBTIESB. 

1.  Where  property  Is  conveyed  to  a  religious  society,  or  to  tmetees 

tor  its  use,  for  the  promotion  of  tbe  doctrines  and  discipline  of 
some  particular  denomination,  courts  wiU  prevent  Its  diver- 
sion to  the  support  of  a  different  and  inconsistent  denamins' 
tlon.  If  even  a  single  individual  legally  Interested  objects. 
Martin  v.  Soara  of  Directori,  19 

2.  nie  fact  that  the  society  was  not  Incorporated  at  the  time  tbe 

property  was  granted  to  it  does  not  Impair  the  trust  thereby 
intended.  If  the  legal  title  was  granted  to  the  trust«ea  or  mem- 
bers of  such  society.  Il>td. 

3.  A  conveyance  of  land  for  church  and  cemetery  purposes  to  "The 

trustees  of  the  FroteatandlBcb  Evaogellsch  Church  and  their 
successors  In  office"  constituted  a  definite  and  clear  grant  of 
tbe  property  to  the  organlEation  so  named,  and  upon  its  aubse- 
Queut  Incorporation  tbe  title  vested  In  the  trustees  In  trust  for 
the  uses  and  purposes  for  which  It  was  conveyed  and  held  be- 
fore such  Incorporation.  /bid. 
i,  Tbe  evidence  In  this  case  (stated  In  the  opinion)  Is  Aeld  to  show, 
contrary  to  the  findings  of  the  trial  court,  that  the  church  so- 
ciety of  which  tbe  defendants  are  officers  was  organiied  and 
has  continued  to  tbe  present  time  as  an  Independent  religious 
organization;  that  It  received  grants  of  Ite  property  for  a 
cbur:ih,  a  cemetery,  and  a  parsonage  as  such  an  independent 
society,  and  holds  the  same  In  trust  for  such  uses;  that  It  was 
at  no  time  a  Reformed  church,  and  did  not  become  legally  af- 
lUiated  with  the  Milwaukee  Classls  of  the  Reformed  Church; 
and  that  the  management  and  control  of  the  temporalltlee  are 
vested  in  Its  board  of  trustees  and  tbe  members  of  the  congre- 
gation, pursuant  to  Its  articles  of  Incorporation.                  I1H4. 

Bxmi.  of  statute.    See  Statdtis,  6,  6. 

nifiiiiiiiiiii     See  CoMPBOMiBK  Ann  Seitlekbht,    Dkdm,  9. 

Rbdtatiohs.    See  Dkcds,  U-13. 

Rm  QtaTM.    See  Bvnwnci,  1. 

Rsa  JuoioATA.    See  Appeal,  29.    Drvoact,  2-4. 

RiauLTiiTa  TausTB.    See  Exbcutou  akd  AnianiBTBATOBa,  9. 
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RiOBT  OF  Wat.    See  Dkeds,  12,  13. 

RipABUR  Rights.    Sot  Watus  akd  WATnoovBSBS,  1-4. 

HivEBB.    Bee  States.    Watebb  akd  Watxboodbbcs,  G. 

RUT.BS    or    CotTBT. 

Circalt  Court  Rule  XXXIIl  (MoUon  for  new  trial),  97,  lOG. 
Saiabt.    See  Jddgeb. 
Sales.    See  Bbokebs.    Dahaoks,  S.  4. 
Seu-Dbfehsk.    See  Cbimwai.  Law,  Z. 
Sbpakatb  TB1AI.B.    Sm  Cbiuikai,  Law,  9,  10. 
Setoff.    Bee  Pldmeb,  3. 
SEtTLUUNT.    See  Coufbomibb  asd  SnTUUENX.    Rxlkash. 

SHERIFFS. 
Dittiet  atut  liaWlitiet:  Amit  and  ball.-  Escape.    See  Cohspikaot,  S. 

1.  A  aberlff  bavlng  h  warrant  to  arreet  and  hold  to  ball,  ia  In  dutr 

bound  to,  with  reasonable  promptnesB,  arrest  the  defendant 
and  retain  talm  In  official  custody  until  released  on  ball  accord- 
ing to  the  warrant,  or  otherwlee  In  due  course  of  law,  or  by 
consent  ot  plaintiff.    Oetiharat  v.  Bolmet,  428 

2.  Failure  of  duty  to  make  the  arrest  In  the  clrcumstancee  stated, 
renders  the  officer  liaU^to  the  plaintiff  for  the  pecuniary  lose 
auBtalned.  ^^  Ibid. 

3.  Failure  of  duty  a 
turbance  beyond  % 

4.  In  case  the  officer  aoflers  an  escape,  whether  volnntary  or  ID- 

voluntary,  he  In  reapoDslble  to  the  plaintiff  within  the  llmlto- 
tlons  stated. 

5.  An  officer  may,  at  bla  peril,  allow  a  defendant  In  arrest  under 

means  process  freedom  from  official  restraint,  provided  he  pro- 
duces blm  upon  the  return  day  ot  the  writ  or  time  equivalent 
thereto.  /did. 

<i.  If  an  officer,  In  the  clrcumatancee  stated,  suspends  official  custody 
for  any  time,  whereby  he  becomes  unable  to  produce  the  de- 
fendant as  stated  In  No.  6,  he  incurs  liability  for  the  legal  dam- 
age to  plaintiff,  dischargeahle  only  by  payment.  Ibid. 

7.  A  sheriff  may  entrust  execution  of  a  warrant  to  an  official  as- 

sistant, subjeot  to  personal  responsibility  for  that  assistant's 
conduct  as  II  It  were  his  own.  Ibid. 

8.  An  officer  having  executed  a  warrant  to  arrest  and  hold  to  ball, 

by  taking  the  defendant  Into  cuBtody,  commits  an  actionable 
breach  of  duty  by  entrusting,  as  matter  ol  favor  or  convenience, 
tbe  prisoner  to  nonofflclal  control.  Ibid. 

9.  In  the  circumstances  stated  In  No.  8,  the  Instant  official  custody 

of  the  person  is  broken,  an  actionable  escape  will  have  occurred. 

Ibid. 

10.  In  case  of  official  custody  being  broken  as  suggested  In  the  fore- 

going, and  there  being  an  escape  effected,  there  cannot  be  a  Bub- 
sequent  escape  without  a  new  actual  arrest  Ibid. 

11.  An  escape  Is  effected  In  the  circumstances  stated,  upon  the  prin- 

ciple that  legal  custody  exists  only  when  the  custodian  has  a 
right  under  the  warrant  to  poaeeesloa  of  tbe  prisoner.         Ibid. 
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12.  Resulting  from  tbe  rule  stated  In  No.  11,  upoa  an  officer  leavlnr 

hlB  prlsoDer  witb  a  person  hAvlng  no  right  ander  the  warrant 
to  possess  him,  an  escape  la  effected, — an  actionable  breach  of 
official  duty.  nid. 

13.  It  being  the  duty  of  an  officer  having  a  person  In  custody  to  main- 

tain the  same  tlU  terminated  by  due  course  of  law,  an  agree- 
ment with  a  nouofflclal  cuBtodl&n  to  produce  the  prisoner  iQtO' 
olDcIal  custody  at  some  later  time.  Is  In  violation  of  law.    Ibid. 

14.  An  agreement  la  plain  violation  of  law,  la  void  and  so  unenforce 

able  by  Judicial  remedies,  regardleaa  of  whether  It  Involve!  a 
breach  of  moral  obligation.  ma. 

16.  The  statutes,  sees.  2697  to  2706,  Stats.  (1898),  governing  the  pro- 
ceedings In  respect  to  the  execution  of  a  warrant  to  arrest  and 
bold  to  ball,  and  sec.  2712,  providing  that,  it  the  prisoner  after 
having  been  arrested  shall  not  have  given  ball  or  be  produced 
In  dne  course,  tbe  officer  shall  be  deemed  gnllty  of  an  escape 
and  be,  himself,  liable  as  ball.  In  effect  prohibits  such  trillcer 
from  allowing  his  prisoner  to  go  from  his  official  custody  ex- 
cept as  provided  by  the  wrUtea  law.  Itild. 

15.  Where  an  officer.  In  breach  of  his  duty,  leaves  his  prisoner  In 

noDofflclol  custody  under  an  agreement  that  tbe  custodian  will 
produce  him,  tbe  agreement  is  illegal,  therefore  void;  hence  an 
executed  combination  to  breach  It  doea  not  constitute  a  legiti- 
mate foundation   for  an  action  tar  damages   for  con^lracy. 

Ibid^ 

IT.  Under  the  Michigan  statute  (aec  S912,  How.  Ann.  Stats.  18S2) 
the  Jail  Umlta  tn  that  state  are  the  boundaries  of  the  county 
in  which  the  Jail  Is  situated.  IbUt. 

18.  At  common  law  and  under  tbe  Michigan  statute  (sec.  8919,  How.. 
Ann.  Stata.  1S82|  a  person  arrested  on  mesne  process  may  be 
permitted  to  have  Jail  liberties  without  bond,  at  tbe  rlsh  of  the 
officer,  and  so  long  as  he  remains  within  the  Jail  limits  he  con- 
tinues to  be  tn  official  custody;  but  tf  he  goes  outside  of  such 
limits  without  the  consent  of  the  person  at  whose  suit  he  la 
under  arrest  it  la  an  escape.  ibid. 

BmawALKS.    See  MuHiciFi>i,  Cobpokationb,  20-29.    Tkiai,  1. 

SlANDEB.      See   BVIDXTICX,    1-7. 

Spxcul  Statdtx.    Bee  Jodoxs,  6, 

Sfxcui.  Vkrdict.  Bee  Apfkai.,  24.  iRSTBDcnoHS  to  Jtmi,  4.  Sram 
lUU-WATB,  1.     Tmai.,  10-15,  17. 

STATES. 
Boundariea:  navigable  rivers:  Juriidiction. 

1.  The  jurisdiction  of  a  state  for  the  enforcement  of  Its  flsb  and 

game  laws  Is  co-eitenslve  with,  and  limited  by,  the  boundarlefl' 
of  the  state,  even  though  the;  consist  of  the  thread  of  a  navi- 
gable Btream  over  whose  waters  the  adjacent  states  have  con- 
current Jurisdiction  for  other  purposes.    State  v.  Botoen,      203 

2.  Where  the  boundary  line  between  states  is  declared  to  be  thfr 

center  line  or  thread  or  middle  of  tbe  main  channel  of  a  stream 
separating  them,  the  conditions  then  existing  govern  as  to  what 
channel  Is  meant;  and  the  then  channel,  except  as  U  may  be 
changed  by  erosion  or  accretion,  will  forever  contain  within  It- 
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the  declared  boundair  Hnei  tbough  not  necMaarllr  In  tb«  earns 
place  at  all  times.  Jliiil. 

3.  Thas,  no  change  In  the  boundary  Une  between  Wisconsin  and 

Ulnnesota  resulted  from  tbe  construction  of  a  dam  which  di- 
verted the  waters  of  the  MlsBiaalppl  rlvar  from  the  original 
main  channel,  east  of  a  certain  Island,  to  a  channel  west  thereof, 
although  such  westei^  channel  thereupon  became  the  main 
channel  and  the  onlr  one  navigable  by  steamboats.  Ibid. 

Statdtx  or  Frauds.  See  Bbokbbs,  1.  F^avdb,  Statuxi  of.  Mobt- 
oAsas,  1.    Fastukkship,  1,  2. 

Statuti  of  iJiciTATiOHS.  See  Bzicuiou  ahd  Asiuhutkatobs,  2,  5. 
LuuTATiOfl  or  AonoHS. 

STATUTBa 
CotutitvtlonaJlly.    Bee  Ihjdhction,   1,   2.    InammcK,  11.    Ivbvsb. 

MCKICIFAL  COBPOBATIOHB,  10-12.  PCBIJC  UtIUTIKS,  i.  TAXA- 
TION,   9.      TELEOaAFHS   AND   Telkfsonks,   3,   4. 

Bpecial,  vrivate,  or  locoJ  itatutei.    See  JttuoKS,  6. 
ManOatory  or  tHreotoryT    Bee  Nsw  Tbial,  G. 
State  and  feOeral:  Judicial  notice. 

1.  Acts  of  Congreea  are  not  foreign  laws,  and  state  courts  take  Judi- 

cial notice  of  them;  and,  ordinarily,  If  the  tacts  alleged  In  the 
complaint  bring  the  case  within  a  federal  statute,  that  Is  buIB- 
clent  without  pleading  the  statute  Itaelf.  Rotclandt  v.  Chicago 
£  y.  W.  H.  Co.  51 

2.  In  an  action  against  a  railway  company  for  personal  Injuries,  an 

allegation  that  at  the  time  of  the  Injury  the  plaintiff  was  on- 
ployed  by  defendant  as  a  fireman  upon  an  engine  running  be- 
tween Chicago  and  Milwaukee  and  hauling  pasBeng^a,  ba^i^re, 
and  mall,  shows  that  he  waa  engaged  Iq  facilitating  interatate 
commerce  and  hence  that  his  rights  are  referable  to  the  federal 
Employers'  Liability  Act  (3G  U.  S.  Stats,  at  Large,  SG,  ch.  149, 
as  amended  April  G,  1910).  Ibid. 

8.  As  to  such  employees,  the  federal  statute  supersedes  state  stat- 
utes covering  the  same  field.  Itiid. 

4.  If  In  such  case  there  was  any  informality  about  the  pleading,  as 

regards  the  statute,  the  remedy  of  defendant  was  by  motion  to 
make  more  definite  and  certain.  Ibid. 

Amendment  and  repeal.    See  Jcdoks,  2. 
6.  Repeals  by  implication  are  not  favored;  and  a  general  clause 
repealing  all  confiictlng  acts  or  parts  of  acts  does  not  rei»eal 
other  acts  relating  to  the  same  general  subject  unless  there  is 
an  actual  confilcL    Milwaukee  County  v.  Ealtey,  82 

6.  The  tact  that  the  legislature  afterwards  recognizes  a  law  as 

being  In  force  tends  to  show  that  it  was  not  the  Intention  to 
repeal  it  at  a  previous  sessloD;  but  Is  not  conclusive.         Hid. 
Foreign  atatutet.    See  Evidbnce,'4-7.    Statdtss,  1.    Trial,  7. 

7,  A  statute  of  another  state,  although  not  pleaded.  Is  admissible  In 

evidence  to  prove  a  material  fact  which  la  pleaded.  Qebhardt 
V.  Holmes,  428 
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CotutrvotUm.  See  AsATEMaRT  axb  Revitix,  1,  3-5.  Abson,  1.  4. 
Appeal,  5,  7,  12,  IT,  30,  32.  Bail,  1,  4.  Bnxs  ard  Notss. 
CuuiNAL  Law,  S.  Ditobci,  2-4.  Duins.  Ceaitkl  Uobp- 
OAass,  2,  3.  Constitutional  Law,  9,  11.  Bxecutobs  and  Ad- 
MiNiBTEATOBB,  8,  7,  9.  Fbaups,  Statdti  of.  Injunction,  6, 
Insurakcb,  1-4,  9.    JuiNiBs,  1-^.    Jubticbb'  Cocbtb,  1,  2.    Mokt- 

fiAOEa,  S,  7.     MUHICIPAL  COBFORATIONS,  2,  3,   11,   12,  18,   23,  34. 

New  Teial,  1,  B,  6.    OnrcEBS,  i,  5.    PxiBUO  UTLLmES,  2,  7. 

Railboads,  6.    Bhebifps,  15.    Taxatioh,  2-4,  6,  8.    Tblborafhs 

AND  Telepkoheb,  4-6.    Towns,  2,  &.    Wills,  11-13.    WnKBeaxa, 

1,  3. 
8.  Where  a  statute  Is  fairly  susceptible  of  two  constructions,  that 

one  Is  to  be  preferred  wbicb  will  leave  It  raltd  and  constitu- 

tlon&I,  rather  than  one  which  defeats  It.    MilAeauJeee  Countp  v. 

Ealaey,  82 

BTiFtiLATiONS.    See  Tual,  7-9. 

STREET  RAILWAYS. 
WrongfitJ  ejection  of  piMieniiers. 

1.  In  an  action  for  the  wrongful  ejection  of  a  paoMnger  from  a 

street  car,  a  flnding  of  the  special  verdict  that  pUlntllTs  conduct 
was  not  such  as  to  Justify  the  conductor  in  ejecting  him  is  not 
inconslatent  with  a  finding  that  he  was  not  ejected  under  cir- 
cumstances of  aggravation  or  cruelty,  with  vlndictiTetieBs  or 
malice;  hence  there  Is  no  such  conflict  in  the  verdict  as  re- 
quires a  new  trial.    Di  Benedetto  v.  Jfllwaukee  X.  R.  d  L.  Co. 

566 

2.  The  evidence  being,  conflicting,  the  Jury  were  not  bound  to  be- 

lieve the  statements  of  either  of  the  participants  in  their  en- 

Urety.  /Md. 

Infuriea  to  pattengera:  ContriiutoTV  negligence.    See  Evtoancx,  1,  2. 

3.  It  was,  in  this  case,  negligence  as  a  matter  of  law  for  plaintiff  to 

attempt  to  board  the  front  vestibule  of  a  moving  street  car 
after  it  had  stopped  at  a  usual  stopping  place  and  had  started 
again  and  was  being  speeded  up,  It  appearing,  among  other 
things,  that  the  vestibule  door  was  closed  and  locked  and  that 
it  was  evident  to  the  plaintiff  that  the  motorman  either  did  not 
see  his  signals  or  did  not  intend  to  pay  any  attention  to  them. 
Sigl  V.  Green  Bav  Traction  Co.  112 

Stbebts.    See    Appkal,    2.    Municipal    Cobporations,    4-29.    Tns- 

GBAFH8   AND  TBLEPHONCa,  5. 

SuMDAT.    See  Master  and  Servant,  18. 

SupBXHE  CocBi.    See  Appeal.    Courts. 

SoBiTT  Companies.    See  OmoEBs,  i. 

SuBvtvAi.  or  Actions.    See  Abatement  anp  Revivai.    Mdkicipal  Coa- 

I,  24. 


TAXATION. 

Uniformity  of  rule.    Bee  Juoaia,  7. 

Liability  of  property:  Ice, 
1.  Ice  cut  and  stored  in  an  Ice  houae  Is  a  commodity  and  la  a»- 
aessable  as  personal  property.    State  ex  rel.  Lake  Nebaganum 
Ice  Co.  V.  UcPhee,  76 
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2.  The  omlBBlon,  In  the  later  amendments  to  Mc.  1040,  8t«ta.  (by 
ch.  191,  Lawb  of  1901,  and  ch.  70,  Laws  oI  1909),  of  the  ivecUlc 
reference  to  "Ice  cut  and  stored"  which  had  been  tnaerted  in 
that  section  by  ch.  346,  Laws  of  18SB,  did  not  Indicate  an  In- 
tention to  exempt  such  Ice  from  taxation,  because  sec.  1036, 
Stats.  (Laws  of  1899,  ch.  34S),  classifying  such  Ice  aa  pereonol 
property,  and  the  broad  requirements  of  sec.  1040  as  to  the  as- 
sessment of  all  personal  property,  remained  unchanged.    Ibid. 

t.  Sucb  Ice  Is  to  be  aasaased  In  the  district  where  located,  under 
the  third  sentence  of  sec.  1040,  Stats.  (Laws  of  1909,  ch.  70), 
If  kept  there  for  sale,  even  though  tbe  owner  resides  In  an- 
other district  and  negotiates  sales  In  that  other  district,  mak- 
ing shipments  by  rait  from  the  place  where  the  Ice  U  located 
to  purchasers  in  other  parts  of  this  state  or  in  other  states. 

Ibid. 

4.  If  not  kept  for  sale  in  tbe  district  where  located,  such  Ice  la 

nevertheless  taxable  in  that  district,  under  the  fifth  sentence 
of  sec.  1040,  StaU.  (Laws  of  1909,  ch.  70).  Jbid. 

Same;  AMteument  of  omitted  propertv:  Bxecutort. 

E.  in  an  action  to  restrain  the  collection  of  a  tax  entered  against 
executors  upon  a  reassessment  of  property  of  a  decedent  omitted 
from  the  tax  rolls  of  previous  years,  the  burden  is  upon  the 
ezectitorB  to  show  whether  tbe  property  so  reassessed  was  omi^ 
ted  property  or  merely  undervalued  property,  since  the  tax  roll 
is  under  the  statute  ^rima  facie  evidence  of  the  Justice  and  reg- 
ularity of  the  tax.    Bogue  v.  LaugMin,  271 

•.  Sec.  1059,  Stats.  (Supp.  19CM:  Laws  of  1S99,  ch.  SO),  and  sees. 
1044-1044(1  (Supp.  1906:  Laws  of  1903,  ch.  417),  authorized  the 
property  of  a  decedent,  which  had  been  omitted  from  nnnnsii 
ment  In  previous  years  during  hU  lifetime,  to  be  assesssd 
against  bis  personal  representatives.  Ibid., 

7.  It  is  Bufflclent  to  Justify  such  an  assessment  that  the  persona) 

representatives  have  in  their  possession  on  May  let  i>ersonal 
property  subject  to  taxation,  and  it  Is  not  necessary  that  It 
should  be  the  Identical  property  omitted  or  that  the  proof 
should  show  what  specific  items  wore  omitted  In  tbe  previous 
years.    Hayden  v.  Hoe,  66  Wis.  288,  distinguished.  Ibid. 

8.  Under  the  law  as  It  has  existed  since  1903  (Laws  of  1903,  ch.  417), 

the  tax  or  liability  for  a  tax  on  personal  property  is  a  legal 
charge  against  the  owner.  Ibid. 

5.  Tbe  statute   authorizing    the    assessment   of   omitted   property 

against  representatives  of  a  deceased  person  Is  constitutional. 

Ibid. 

10.  The  statute  gives  ample  power  to  assess  the  omitted  property 

against  the  personal  representatives,  and  the  tax  then  becomes 
thslr  debt,  though  with  the  power  to  reimburse  themselves  out 
of  the  estate,  and  there  Is  no  necessity  to  present  such  tax  In 
county  court  as  a  claim  against  ths  estate.  IMd. 

11.  An  assessment  which,  from  the  whole  record,  was  evidently  In- 

tended to  be  made  against  executors,  is  sustained  as  sucli, 
though  somewhat  lacking  in  form.  Ibid. 

12.  Where  an  action  is  brought  by  executors  of  a  deceased  person 

against  a  village  and  Its  treasurer  to  restrain  the  collection  of 
taxes  assessed  against  such  executors,  defendants  may  counter- 
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claim  for  the  amount  of  the  tax,  and  It  la  Immaterial  tliat  the 
prayer  Is  for  Judgment  agalnat  plalntlSa  personally.  Tbe  judg- 
ment on  Buch  counterclaim  against  tbe  executors  should  be  In 
form  de  ttonit  tettatorit.  /bid. 

Same:  Esemptiont.    Bee  Taxatiok,  2. 

Board  of  reuteic:  notice:  Waiver. 

18.  One  who  appears  generally  before  a  board  of  review  In  response 
to  a  notice  Isaued  by  such  board  cannot  afterwards  object  that 
Bucb  notice  waa  not  a  six  days'  notice  aa  required  by  statute. 
Boffue  V.  Laughlin,  271 

Batne:  Evidence. 

14.  A  mere  opinion  of  the  owner  with  reference  to  the  value  oZ 
personal  property,  unsupported  by  facte  or  circumstances  and 
coupled  with  eraalTe  answers  as  to  the  quantity  and  market 
value,  does  not  ao  nullify  the  valuation  of  an  aaseasor  that  the 
board  of  review  Is  without  Jurisdiction  to  confirm  the  latter. 
State  ex  rel.  Lake  Neboframon  Ice  Co.  t>.  McPhee,  7S 

TBLBQRAPHS  AND  TELEPHONES. 

Telegraph  conpaniei:  negligence:  Mental  anguith. 

1.  In  an  action  against  a  telegraph  company  to  recover  damages 
for  mental  anguish  resulting  from  nogligent  failure  to  deliver 
a  mesaage  in  time  to  enable  plaintiff  to  attend  the  funeral 
of  his  father,  the  plalntUI  testified:  'I  felt  awful  sorry  be- 
cause I  could  not  get  over  there."  It  also  appeared  that  ha  had 
gone  into  the  woods  to  work,  and  thereafter  made  two  vtalta 
to  his  home  to  see  bia  sick  father.  Held  sulDcient  to  sustain  a 
recovery  of  |350.    Nitka  v.  Wettem  Union  Tel.  Co.  10$ 

i.  An  Impromptu  answer  of  the  plaintiff  to  an  oral  interrogatory 
in  an  examination  had  prior  to  the  trial,  that  be  would  not 
take  1100  and  mlas  his  father's  funeral,  and  other  answers  to 
the  same  effect,  tbongh  admiBsible  In  evidence,  were  not  con- 
clusive upon  him  so  as  to  preclude  a  recovery  of  more  than 

1100.  nut. 

8.  A  legislative  clasBiflcatlon  by  which  special  duties  or  special 
llablttttea  are  imposed  upon  persoae  or  corporations  engaged  in 
the  buslDess  of  receiving,  transmitting,  and  delivering  mea- 
aagee  by  telegraph,  is  Juatlfied  by  the  substantial  differences 
between  that  buHlneaa  and  others,  including  the  bnalneas  ot 
operating  telephone  lines.  Ibid. 

4.  A  statute   (sec.  1778,  State.:  Laws  of  1907,  ch.  16S)  providing 

tbat  an;  person,  aasociation,  or  corporation  operating  or  own- 
ing any  telegraph  lines  doing  business  in  this  state  shall  be 
liable  for  damages  for  mental  anguish  resulting  from  failure 
or  negligence  In  receiving,  copying,  transmitting,  or  delivering 
messages,  la  valid.  It  does  not  deprive  any  one  of  property 
without  due  process  of  law,  or  deny  the  equal  protection  ot  the 
laws,  in  violation  of  the  XlVth  amendment  to  the  federal  con- 
stitutloD  or  ot  the  equivalent  provisions  In  the  state  constitu- 
tion. Ibitf. 
Telephone  companiet:  Franchite:  Public  utility  law. 

5,  An  attempted  grant  of  a  franchise  by  a  city  to  a  telephone  com- 

pany ie  Inoperative  and  void,  since  the  franchiae  conferred 
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upon  sucb  a  compaiir,  whan  It  is  Incorporated,  bjr  aac.  177S, 
BtatB.,  gives  It  ftiU  authorft?  to  construct  Its  lines  upon  tbe 
public  bighways  of  the  state  and  the  streets  of  municipalities, 
subject  only  to  reaHon&ble  reguUttons  under  tbe  police  power. 
Kenoiha  v.  Kenotlia  Borne  Teleplione  Co.  338 

«.  Sren  if  valid  at  Its  Inception,  a  franchise  theretofore  granted  by 
a  city  to  a  telephone  company  was  repeaied  by  the  public  utility 
law  (Laws  of  1907,  tb.  499),  In  so  far  as  it  conBlcted  there- 
with. Ibid. 
7.  A  city  ordinance  purporting  to  grant  a  franchise  to  a  telephone 
company  and  requiring  tbe  company  in  consideration  thereof  to 
furnish  a  certain  number  of  free  telephones  for  the  city,  can- 
not be  considered  as  a  contract.  The  city  In  such  case,  In  Its 
proprietary  right,  had  no  consideration  to  give  for  such  a  con- 
tract, for  It  cannot  barter  the  exercise  of  its  police  power  tor 
tree  telephones;  and  as  a  state  agency  the  city  had  no  power  to 
enter  Into  a  contract  not  subject  to  amendment  by  the  public 
aUlity  law.  iS«perior  v.  Douolat  Co.  T.  Co.  141  Wis.  363,  dls- 
Ungulshed.  Ibid. 

Teioorut  iNjTjucnoH.    See  iNjimcnoii. 

Tkhmk,    See  Ckattcl  Hokioaois,  4. 

TOWNS. 

Powen  of  tovm  toard:  Contracta:  Validitv:  Road  machinerv. 

1.  In  an  action  upon  a  town  order  for  |ZO0  given  In  part  payment 

for  a  road  roller  and  two  road  machines,  a  stipulation  by  the 
parties  reciting,  among  other  things,  that  defendant  had  ten- 
dered IIEQ  In  payment  of  the  order,  which  tender  was  refused, 
and  that  "defendant  hae  been  at  all  times  and  Is  now  ready  to 
pay  for  tbe  road  machine  and  the  road  roller  delivered  to  dis- 
trict No.  26"*  (representing  |150  of  the  order),  was  an  admis- 
sion of  every  tact  essential  to  a  valid  cause  of  action,  and  tbe 
town  cannot  successfully  claim  that  the  order  was  not  a  legal 
obligation  against  it  to  the  extent  stated.  Indiana  Boad  Mar 
cAine  Co.  v.  Lake,  641 

2.  A.  contract  between  the  town  board  of  an  organised  town  of  this 

state  and  a  foreign  corporation  which  has  not  complied  with 
the  provisions  of  sec.  ITTOb,  Stats.  (Supp.  1906),  tor  the  pur- 
chase of  a  rock  crusher  previously  shipped  into  the  state  and 
delivered  to  the  consignee,  who  was  the  town  chairman,  did  not 
involve  any  transaction  of  Interstate  commerce  and  Is  void. 

Ibid. 

3.  In  such  case,  a  town  order  Issued  to  the  foreign  corporation  In 

part  payment  of  the  purchase  price  Is  also  void.  Ibid. 

4.  A  town  board  has  no  power,  without  express  statutory  authority, 

to  purchase  expensive  machinery,  such  as  a  rock  crusher,  to  be 
paid  for  by  tax  levies  after  their  terms  of  olOce  expire.  Ibid. 
fi.  Subd.  2,  sec.  1223,  Stats.  (Supp.  1906:  Laws  of  IS99,  cb.  83,  sec. 
1),  which  authorizes  town  boards  "to  purchase  machinery.  Im- 
plements, stone,"  etc.,  "on  such  terms  as  may  seem  proper," 
does  not  confer  unlimited  power  to  purchase  at  their  discretion, 
but,  when  read  In  connection  with  other  statutes,  means  merely 
that  they  may  so  purchase  when  the  electors  have  made  pro- 
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TlBlon  to  meet  the  expendltur*  and  have  In  tact  or  In  tltect  an- 
thorlzed  It.  I1M. 

Toy  P18TOU.    See  NzGLiautcE,  2. 

Tkam-Nambb.    See  Patknts. 

TnapABa.    Bee  L&sdlobd  and  Tehaht.    ituKitntAi,  C<»raaATioHB,  2S. 


Course  and  conduct  fn  ffeneroJ.    See  CanaxAL  Law,  S-16. 
Reception  of  evidence.     Bee  AFnuL,  11,  28.    Axboh,  2-4. 
Cbiuinal  Law,  1-7. 

1.  It  won  error  to  admit  teetlmony  ot  the  plaintiff  to  the  effect  that 

her  attending  physician  had  told  her  ahe  had  ribs  broken  by 
the  accident;  but  such  error  waa  not  prejudicial  where  the  phy- 
sician, as  a  wltneflB,  described  the  Injuries  In  detail  and  said 
that  he  did  not  know  whether  any  rlbe  were  broken,  and  there 
were  other  sertous  injuries,  and  the  damages  awardod  were  not 
ezcesslve.    Johtuon  v.  Iron  River,  139 

2.  It  was  not  error  to  admit  evidence  that  there  waa  Ice  on  the  high- 

way at  the  point  In  queatlon,  to  explain  the  aUpplng  ot  the 
horse.  /bid. 

3.  It  being  admitted  that  plalntUTs  Intestate  was  caught  In  the  gear- 

ing of  the  delendant'B  mill  and  that  he  died  aa  a  result  of  the 
lojurles  received,  evidence  aa  to  the  dlstreaalng  condition  ot 
his  body  atter  the  machinery  waa  stopiwd  should  not  have  been 
received.     Weal  v.  Bayfield  Mill  Co.  1*6 

4.  Where  evidence  offered  on  rebuttal  is  not  ot  new  matter,  bat 

merely  to  explain  or  make  more  clear  evidence  previously 
given,  the  trial  court  has  a  very  broad  diacretion  as  to  its  ad- 
mlaalon.    Barloto  v.  Foster,  613 

Aravments  and  coMduct  0/  co*n»el. 
G.  A  atatement  by  plalntlfTa  counsel.  In  opening  his  caae  to  the  Jury, 
that  defendant's  counsel  had  "said  last  night  that  he  had  a  wit- 
ness who  would  testify  that  the  persons  Is  the  vehicle  in  ques- 
tion were  Intoxicated,"  Is  not  ground  for  reversal,  even  though 
defendant's  counsel  did  not  make  the  remark  attributed  to  him 
In  the  presence  ot  the  Jury.    Johnton  v.  Iron  River,  139 

6.  PlalntUTs  counsel  asked  some  questions  to  which  objection  was 

made  and  sustained,  and  in  answer  to  an  inquiry  by  the  court 
said  that  be  wished  to  prove  that  plaintiff,  at  or  soon  after  the 
time  of  ber  Injury,  said  to  her  son-in-law  that  she  wished  to  go 
home  because  she  thought  she  was  going  to  die.  The  Jury  was 
Instructed  to  disregard  this  statement,  field,  that  there  was 
no  prejudicial  error.  Ibid. 

Takinff  cote  or  <tueition  from  jury.    See  Uabtkb  ano  SaarAirr,  8,  10. 

UUKICIPAI.   COSPOKATIONB,    9.      RlAILBOADS,    8. 

7.  The  question  of  what  a  foreign  law  Is,  Is  always  a  question  ot 

tact;  and  when  in  a  trial  by  Jury  a  decision  ot  that  quesUon 
must  be  made  on  conflicting  oral  testimony  the  question  should 
be  submitted  to  the  Jury  unless  the  partlea  stipulate  that  it  be 
decided  by  the  court    Hite  v.  Keene,  207 

8.  If  such  a  stipulation  be  made,  the  trial  court  should  make  and 

file  specific  flndlngs  or  conclusions  ot  law  upon  the  Issues  so  to 
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be  determtDsd  by  ft.  In  order  that  the  Judgment  m&r  hsTe  a 
proper  foundation.  In  tbla  case.  It  not  being  clear  that  the 
trial  court  has  found  aufflcleut  lacts  to  warrant  the  entir  of  « 
Judgment,  the  Judgment  entered  la  reversed  and  the  cause  re- 
manded with  dlrecUoDR  to  that  court  to  make  formal  findings 
and  enter  Judgment  thereon  unless  of  the  opinion  that  a  new 
trial  should  be  granted.  /bid. 

».  A  motion  for  a  directed  verdict  by  both  parties  Is  not  equivalent 
to  a  stipulation  that  all  the  Issues  be  disposed  of  by  the  court. 

Ibid. 

Ittttrvctiona  to  jury.  See  Appeal,  27.  AvTOMosnis,  2,  4,  6.  Om- 
IM41.  Law,  16.    I^isTRucTione  ro  Jcbt,    Just.    Tbiai,,  16. 

Borne:  RegueiU  for  inttructiona.  Bee  Ikbtbuction8  i«  Jcxt,  3,  7-9. 
Railboads,  6. 

DeltbeTationt  of  jury.    See  Jubt. 

ywAict.     Bee  Trial,  »-12,  16,  17. 

Special  verdict.  Bee  Appeal,  24.  Irstetictions  to  Jubt,  4.  Stmekt 
Railwatb,  1, 

10.  On  appeal  a  party  cannot  complain  of  the  failure  of  the  trial 
court  to  submit  In  a  special  verdict  a  question  as  to  a  special 
issue,  where  be  did  not  request  sucb  submission  and  it  would 
be  incoDsistent  with  his  theory  of  the  case  as  presented  below. 
Bckmiat  V.  Miltoaukee,  3S7 

IL  In  case  of  a  special  verdict  respecting  two  defendants,  in  circum- 
stances where  either  or  both  may  be  liable,  and  a  negative,  re- 
sulting in  nonllahltit]'  as  to  one,  which  likewise  exonerated  the 
other,  and  so  omits  to  answer  a  following  vital  question  aa  to 
such  other,  and  the  court  changes  the  finding  as  to  the  control- 
ling question,  the  cause  should  not  be  concluded  &»  to  such 
other  without  such  omitted  matter  being  passed  upon.  Oeft- 
hardt  V.  Holmet.  428 

IX  Where  several  grounds  of  negligence  are  alleged  In  the  complaint, 
such  of  them  aa  are  not  supported  by  evidence  or  are  not  rele- 
vant under  the  evidence  as  the  facts  Anally  appear  therein  may 
properly  be  dropped  out  of  the  case  and  omitted  from  the  spe- 
cial verdict.    Lemke  v.  Miltoauleee  E.  R.  A  L.  Co.  536 

U.  A  special  verdict  speclficaUy  found  defendant  negligent  upon  two 
grounds  alleged  In  the  complaint.  A  similar  finding  upon  a 
third  ground  was  made  in  answer  to  a  question  which.  In  the 
absence  of  proper  Instructions,  was  too  general,  but  no  more 
appropriate  question  was  suggested  by  defendant  There  waa 
also  a  general  finding  that  defendant  was  guilty  of  a  want  of 
ordinary  care  which  was  the  proximate  cause  of  the  accident. 
Beld,  that  the  last  finding  refers  by  fair  implication  to  the  two 
Items  of  negligence  speclQcally  and  properly  found,  and,  no 
prejudice  to  defendant  being  shown,  a  Judgment  for  plaintiff 
should  not  be  reversed  because  of  such  informalities  in  the 
verdict.  JBirf. 

14.  In  an  action  for  death  caused  by  a  collision  between  an  electric 
car  and  a  buggy,  a  question  In  the  special  verdict,  "Was  there 
a  proper  and  sufficient  headlight  in  use  on  such  car  at  the  time 
of  the  accident?"  was  faulty,  In  the  absence  of  Instructions  aa 
to  the  legal  teat  of  a  proper  and  aufilcient  headlight,  alnce  the 
Jury  might  set  up  a  standard  ol  Its  own  in  that  particular. 

Ibid. 
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IE.  Tvo  QuesUons  In  snch  Bpeclal  verdict,  (1)  "Was  tbe  gong  or  bell 
on  tha  car  wblcli  collided  with  tlie  buggy  Houndsd  within  a  rea- 
sonable time  before  the  accIdentT"  and  (2)  "Waa  tbe  car  at  and 
Just  prior  to  the  accident  nm  at  an  uDUsually  rapid  and  dan- 
gerous rate  of  speed T"  though  Imperfect,  were  fairly  within  the 
discretion  vested  In  the  circuit  court  with  reference  to  the  form 
of  queBttone  to  be  submitted.  Ibid. 

IS.  An  Instruction,  In  such  case,  that  negligence  Is  the  proxlmata 
cause  of  an  Injury  only  when  that  Injury  Is  the  natural  and 
probabld  result  of  such  negligence  and  when  In  the  light  of  at- 
tending circumstances  the  Injury  ought  to  hare  been  foreseen 
by  a  person  of  ordinary  care  and  prudence.  Is  approved.    IbiA. 

n.  Although  a  question  of  a  special  verdict  may  be  Improper  be- 
cause embracing  several  propositions  In  tbe  disjunctive,  so  that 
as  affirmative  answer  does  not  Indicate  unanimous  concurrenca 
of  the  Jurors  upon  any  one  of  them,  yet,  where  no  error  waa 
aaalgned  thereon  and  there  was  no  request  for  separate  queo- 
tlons.  It  will  be  presumed  on  appeal,  under  sec.  28ESm,  Stata. 
(Laws  of  1907,  cb.  Si6),  that  the  trial  court  found  In  support  ot 
the  Judgment  on  the  nmtertal  Issues  not  passed  upon  by  tba 
Jury.    Jevning»  v.  /ohonnoH,  SSO 

TausTS  am  TauSTscs.  Bee  Exsoutobs  and  AsiURunaTOBs,  i.  Rn- 
LrarouB  SociETi^. 

UtTKA  ViBXB.    Bee  Pubuc  Utiutibs. 

UMDBBraKiKae.    See  Appxal,  5-T,  SI.    Bah..    JUBTicia'  Covsra,  2.  S. 

UniKra  Irflttknck,    Bee  Qivts,  1.    Wnxs,  3. 

Unouaroed  Haokinbbt.  See  Appbai,  29.  InBTKuenoRS  lo  Juar,  11. 
Habtkb  and  Sxbtakt,  IE. 

UvLAwruL  Draiud.    See  Jusncis'  Couns,  2,  3. 

VENDOR  AND  PUHCHASOR  OV  LAND. 
See  CoHTBAOrs,  3-6. 
One  wbo  bays  real  estate  of  another  while  It  la  In  possession  ot 
a  third  person  takes  with  notice  of  all  facts  which  such  Bltn- 
atlon  would  suggest  or  whlcli  could  be  obtained  by  diligent  in- 
quiry.   Seillv  V.  Beveraon,  261 
ViHua.    See  Cbiuinal  Law,  8. 
ViBDioT.    See  Trial,  B-12,  15,  17. 
ViADvoia.    See  Munioipai.  Cokfoiatioiis,  10-16. 
VnxAOBS.    See  Public  Utiutibb. 
Waivkb.    See  Appbal,  S.    CoKtBAora,  6.    Taxation,  13.    WrrirasSEB,  2. 

WATERS  AND  WATERCOURSBa 
Lakea:  Title  to  bed:  PouTpretture:  Accretion  and  reliction.     Sea 

1.  Where  the  title  to  the  bed  of  a  lake  la  In  the  state  one  cannot. 

by  building  up  land  or  erecting  a  pourpresture  therein,  acquire 
such  title.    Menominee  Biver  Luiaher  Co.  V.  Botdi,  31C 

2.  If,  by  dredging,  a  riparian  owner  makes  an  embankment  or  Island 

above  the  water  In  front  of  bis  land  at  a  place  below  low-water 
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marlt,  where  the  title  to  the  bed  of  the  lake  1h  In  the  state,  he 
acquires  no  tltl«  thereto,  even  though  by  reason  of  sabeequent 
accretion  or  reliction  hta  ownership  may  be  extended  over  the 
space  between  his  original  shore  line  and  such  embankment 
or  island.  Ibia. 

3.  Where  the  title  to  the  bed  of  a  lake  is  in  the  state  a  riparian 

owner's  right  of  access  to  deep  water  ts  an  Incorporeal  right 
and  cannot  be  recovered  in  ejectment.  Ibid. 

4.  Where  In  ejectment  a  riparian  owner,  alleging  that  he  had  title 

In  fee  simple  and  was  entitled  to  posseaslon  of  the  premises  In 
question,  sought  to  recover  on  embankment  which  had  been 
raised  above  the  water  by  dredging  in  front  of  his  land,  but 
was  unable  to  show  title  thereto  because  such  title  woe  in  the 
state,  a  Judgment  dismlBBing  the  complaint  on  the  merits  was 
proper.  Ibid. 

Artificial  pondt:  Change  to  natural  conditiona  bjf  lapae  of  time. 
See  States,  3. 

5.  The  artificial  condition  of  a  lake  or  stream,  originally  created  by 

a  dam,  may  by  lapse  ol  time  become  a  natural  condition. 
Minehan  v.  Murphy,  14 

■■  Evidence,  stated  in  the  opinion,  is  held  to  sustain  a  verdict  to 
the  effect  that  navigable  water  was  a  river,  not  a  lake.  Hid. 
Dami:  Taking  flooded  landt:  Other  public  u»e*. 

7.  A  statute  autborfzing  a  dam  to  be  raised  to  a  specified  height 
and  to  flood  such  lands  as  will  be  overflowed  thereby  carries  by 
implication  the  right  to  take  the  lands  so  flooded,  even  though 
they  are  already  devoted  to  another  public  use.  filbourn  Citv 
V.  Southern  Wti.  Pouxr  Co.  IGS 


Prvbaie:  Fretumptioni. 

L.  Recitals  in  the  attestation  clause  of  a  will  showing  due  execution 

thereof  are  presumed  to  be  true  and  can  only  be  overcome  by 

clear  and  satisfactory  evidence.     Will  ol  Grant:  Williams  v. 

Ualm,  330 

2.  The  testimony  of  witnesses  as  to  the  details  of  the  attestation  of 

a  will  more  than  twenty  years  before,  contradicting  their  writ- 
ten statement  made  when  they  signed  the  instrument,  is  held 
in  this  case  less  convincing  than  the  written  statement  ItseU. 

Ibid. 

3.  A  will  should  not  be  lightly  set  aside  where  there  la  no  question 

of  mental  incapacity  or  undue  Influence,  and  where  there  Is  no 
doubt  that  the  testator  Intended  to  make  and  supposed  that  he 
had  made  a  valid  will.  ibid. 

4.  Upon  evidence  stated  In  the  opinion  It  is  htld,  contrary  to  find- 

ings by  the  trial  court,  that  a  Joint  will  of  liusband  and  wife, 

the  wife's  signatuTe  to  which  appeared  tn  the  form  of  a  mark, 

was  properly  executed  by  her.  /bid. 

Ooutrucfion.     See  Appeal,  30. 

6.  The  terms  "reelduum"  and   "residuary  estate"   properly  mean 

what  remains  of  a  decedent's  estate  after  debts  and  expenses 

are  paid  and  particular  legacies  deducted.    Will  of  Btark,    631 

Vol.  149—47 
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6.  If  it  appears,  howeTer,  tb&t  a  testator  Intended  there  ehould  be  a 

succession  ot  reeiduuniB  to  be  distributed  from  time  to  time,  liis 
intention  in  that  regard  sbould  be  carried  out  despite  tbe  usual 
slgnlflcance  of  that  term.  ibid. 

7.  With  reference  to  the  will  here  In  question  It  Is  held  that  tbe 

testator  had  In  mind  but  one  residue,  not  a  succeaHloti  of  them; 
that  Buch  residue  could  only  be  deflnltely  determined,  and  bence 
distributed,  when  a  bequest  to  a  cblldrea's  hospital  was  either 
earned  or  forfeited;  and  that  tbe  words  "then  Ilrlns"  had  ret- 
erenca  to  that  time  and  not  to  the  time  of  testator's  deatb. 

Ibid. 

8.  Where,  as  la  this  case,  the  scheme  of  the  will  can  be  carried  out 

without  the  conversion  of  real  property  into  money,  the  estate 
being  ample  to  pay  all  specific  legacies  and  demands  without  tbe 
sale  of  any  realty,  and  the  will  provides  explicitly  for  the  sale 
of  the  homestead  after  death  of  the  widow  but  makes  no  reCer- 
ence  to  any  other  sales,  and  tbe  residuary  clause  applies  to  "all 
~  the  rest,  residue,  and  remainder  of  my  property  .  .  .  both  real 
and  personal,"  tbe  doctrine  of  equitable  conversion  cannot  be 
applied  so  as  to  construe  tbe  will  as  dealing  only  wltb  personal 
property.  Ibid. 

S.  Where  a  will  directs  that  taxes  and  repairs  on  the  testator's 
homestead,  which  la  devised  to  bla  widow  for  life,  be  paid  from 
the  residuary  estate,  these  expenses  must  be  paid  from  tbe  per- 
sonal estate  before  resorting  to  the  real  estate  or  the  rents 
thereof.  IJHd. 

10.  No  specific  directions  having  been  given  for  disposition  of  tua 

Income  arising  from  real  estate  and  personalty  Included  In  tbe 
residuary  estate,  tbe  testator  must  be  deemed  to  have  directed 
that  it  accumulate  until  the  time  when  such  residuary  estate 
Is  to  be  distributed.  jbiO, 

11.  As  to  tbe  income  from  tbe  personal  estate  such  accumulation  is 

permitted,  but  sees.  2060-2063,  SUU.  (1898),  do  not  permit  ac- 
cumulations of  the  rents  and  proflts  of  real  estate  except  for 
certain  specific  purposes  and  uses  wblch  are  not  present  here. 

Ibid. 

It.  Under  sec.  20S1,  Stats.  (1S98),  therefore,  the  rents  and  profits  of 

real  estate  must  go  and  should  be  distributed  annually  to  the 

persons  entitled  to  the  next  eventual  estate.  Ibid. 

13.  Sucb  persons  In  this  case  are,  until  tbe  residuary  legatees  be- 

come absolutely  fixed  by  the  earning  or  torteltlng  of  the  hos- 
pital bequest,  the  living  nephews  and  nieces  ot  the  testator 
whose  estate  in  expectancy  fulflls  all  the  calls  of  said  sec.  2064. 

Ibid. 

14.  While  the  word  "securltteB"  construed  strictly  does  not  cover 

corporate  stock,  but  rather  bonds  or  evidences  of  debt.  It  Is  gen- 
erally used  in  a  broader  sense  and  as  embracing  certificates  of 
stock.  Ibid. 

15.  Where  the  testator,  who  owned  both  stocks  and  bonds,  bequeathed 

to  his  wife  125,000  In  cash  or,  at  her  election,  '•tecuritiet  .  .  . 
ot  said  amount  of  (26,000  at  par  value,"  she  was  entitled  to  take 
bank  stocks  at  tbelr  face  value,  although  they  were  actually 
worth  much  more.  ibtd. 

16.  The  word  "child"  In  a  will  may  sometimes  be  construed  as  apply- 

ing to  a  grand-child,  and  "nephew"  may  be  held  to  cover  grand- 
nephew,  but  only  when  the  evident  purpose  of  the  testator  de- 
mands such  a  construction.  Ibid. 
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17.  BoqueaU  to  "children"  ot  teatator's  brotlierfl  and  alitera  and  to 
"nephewe  and  nlecea"  living  at  the  time  of  his  death  are  held. 
In  thla  case,  not  to  Include  the  son  of  a  nephew  who  died  be- 
fore the  teatator,  especlallr  In  Tlew  ot  the  facts  that  the  will 
waa  drawn  with  much  care  and  great  precision  of  aipreeslon 
and  that  In  other  inatancea  provision  la  expreasly  made  therein 
for  the  children  ol  a  legatee  to  take  In  case  ot  the  latter'a  death. 

JMd. 


Oowivetency:  Phyiiciang. 
1.  A.  physician  tor  a  street  railway  company,  who  was  called  to  at- 
tend an  Injured  passenger  and  who  acted  as  bar  attending  phy- 
sician, was  Incompetent  under  sec.  40TG,  Stats.  (1SS8),  to  testify 
to  Information  acquired  while  acting  In  that  capacity,  as  to  the 
nature  and  extent  of  her  Injuries,  for  the  purpose  of  showing 
that  such  Injuries  were  not  serious  and  that  plalntlS  waa  en- 
deavoring to  perpetrate  a  fraud  upon  the  company.  CohoOea 
V.  Menominee  A  Marinette  L.  d  T.  Co.  308 

1.  Although  platntlS  herself  testified  concerning  her  condition  and 
the  nature  and  extent  of  her  Injuries,  she  did  not  thereby  waive 
taer  rights  under  said  statute.  IMd. 

%,  The  provisions  ot  said  sec.  4075,  Stats.  (18S8),  are  In  no  way  re- 
laxed In  anch  a  case  by  the  later  legislation  requiring  phyal- 
cfana  to  tile  death  certificates  In  a  public  oSlce  and  to  mafce  re- 
port of  certain  accident  cases  to  local  reglstera  of  vital  statis- 
tics. 7Md. 
Woaoa  ADD  FHaABxa. 

Adult  oicn«r(,  in  statute.     See  Draikb. 

Change  a]  venwe,  in  statute.    See  Ckuhkai.  Law,  8. 

Chiia,  in  wllL    See  Wuxs,  IG,  16. 

Compensatiow,  in  conatitntlon.     See  JiTnaxa,  1. 

Condition  to  bo  performea,  In  atatute.    See  Divobck,  4. 

Convicted,  In  statute.    See  Udricipal  CoapoaATioNe,  8. 

DepoKit  of  money  in  liou  of  »*retie»,  la  statute.    See  Ban,  1. 

Entirely  ditabted,  in  instructions  to  Jury.  See  InaTBPcnoRB  to 
Just,  6. 

Excepting,  in  deed.    Bee  Dntna,  11. 

Improvement,  in  contract.    See  Fatzkts,  3. 

In  such  a  manner,  in  Instructions  to  Jury.  See  iHSTBVcnona  to 
Jdbt,  11. 

Landlord,  in  municipal  ordinance.    See  Mdnicipai.  CoBPOBATiofiB,  1. 

Lot,  In  city  ctmrter.     Bee  Mumicipai.  CoapoBATionB,  6,  6,  8. 

Moneye  received  by  virtue  of  hit  office.    See  OmcEBs,  4. 

yephea,  in  will.    Bee  Wills,  15,  16. 

Nonresident  alien.    See  Muricifal  CoapOBATiona,  24. 

Far  valve,  in  will.     Bee  Wills,  15. 

Party  injured,  in  statute.     Bee  ABATEitunT  add  Rztival,  3. 

Property.    Bee  Patbntb,  G. 

Baahly,  reckleatly,  and  toatitonly.  in  InBtructlona  to  Jury.     Bee 

A.UTOU0BILES,    5. 

Beservinff,  in  deed.    See  Dkedb,  11. 

Residuary  estate — Residuum,  in  will.    See  Wills,  S,  S. 

Securitie*.  In  will.    See  Willb,  14,  16. 

Then  living,  la  will.    See  Wills,  7. 

Void,  In  statute.    See  Executors  atid  AnHimBTKATtaa,  7. 

Witfully,  In  Instructions  to  Jury.    See  Autohobiixb,  4. 
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